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PREFACE TO THE FOURTH EDITION. 


Thk 01 U 7 material additions to the commentary on the Contract Act 
are on dealing with enemies (s. 23) and ‘ frustration of adventure ’ 
by war conditions (s. 66 ). » 

It has been thought desirable in the present edition to add a concise 
commentary on the Specific Belief Act (I of 1877). I have not 
attempted to conceal my opinion that this Act is sadly inferior to the 
Contract Act as a work of art, an opinion formed many years ago and 
now confirmed by closer examination. To some extent the faults are 
accounted for by unhappy imitation of the Draft Civil Code of New 
York. The soimd judicial traditions of the High Courts have sufficed,, 
however, to prevent the loose and inaccurate expressions derived 
from this undesirable source, or copied out of old-fashioned text¬ 
books, from doing much harm in practice. In dealing with the 
English authorities I have endeavoured to separate the matters of prin¬ 
ciple on which they are really instructive, and may be properly, cited 
from the merely local details of questions arising out of the provi¬ 
sions of the Statute of Frauds or the peculiar methods of English 
conveyancing. Indiscriminate use of imperfectly understood English 
precedents is one of the greatest dangers to which Indian jurispru¬ 
dence is exposed, and the danger will be there so long as artificial 
inducements are held out to Indian students to learn so much and only 
so much English law as will satisfy the requirements of the Iims 
of Court for call to the English Bar; an amount better than none, it 
may bo granted, for an English lawyer, but rather worse than none 
for an Indian practising in India. 

Very brief comment has been thought sufficient for those parts of 
the Act which are not specially concerned with contracts. 

. The entire work of indexing and correcting the press has been don* 
by Mr. J. H. Vakeel, of the Iimer Temple. 

F.P. 


Lincoln’s Inn; 






PREFACE TO THE FIRST EDITION. 


The Indian Contract Act is in effect, and for the reasons explained 
in our commentary on the first section, a code of English law. Like 
all codes based on an existing authoritative doctrine, it assumes 
a certain knowledge of the principles and habits of thought which ate 
embodied in that doctrine. But, imlike European codes, it has to be 
applied in practice by magistrates and pleaders to whom the materials 
and surroundings of its own system arc unfamiliar. It seems proper, 
therefore, that editors of an Anglo-Indian Code should give a pretty 
full e.xposition of those fundamental notions in the Common Law which 
are concisely declared, with or without modification, by the text. 
How far they have in fact been modified, and whether by deliberate 
design or by accident in the execution, is a question of interpretation 
depending not on the text alone, but on its relations to' the English 
authorities which the framers of the code had before them, and to the . 
subsequent development of English law. My first object has been to 
make those relations as clear as possible. For this purpose I have 
given more elementary explanation than would be required in a 
treatise addressed only to English lawyers or to practitioners in the 
High Courts, while I have endeavoured to avoid entering on details 
of procedure and other purely English technical matters beyond what 
was necessary for understanding the substance of the authorities. 

'We also have by this time a considerable number of repotted Indian 
decisions on the Act. As it did not seem to me possible for an English 
lawyer who had not practised in India to deal adequately with these, 

I consented to undertake this edition only on the terms of the Indian 
cases beuig collected and digested by a competent person within the 
jurisdiction. Accordingly this task was entrusted to Mr. D. F. Mulla, 
who has performed it, so far as I can judge, completely and faithfully. 

I do not profess to have verified all his references, but I have verified 
and considered enough of thenr to be satisfied that his work is trust¬ 
worthy. With the form of it I have interfered as little as might be, 
though some rearrangement and recasting was needful in order to 
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combine Mr. Mulla’s portion with my own in continuous whole. The 
result is that Mr. Mulla, while he is answerable for the inclusion 9 I 
all Indian reported cases which ought to be cited for the use of prac¬ 
titioners, is not necessarily answerable for the distribution of theln 
as appropriate to this or that section, or for the opinions expressed. 
At the same time I have seldom found occasion to differ with Mr. 
Mulla. . Much oftenor I have been able to strengthen his conclusions 
by the analogy of rccentaEnglish doctrine, and to state them with 
increased confidence. 

The present commentary is critical as well as explanatory. The 
criticism unavoidably follows the Act section by section, and is there¬ 
fore broken up into Tnany conmients on details. In order to give a 
general notion beloiehand of tlie causes which have made it necessary, 
and the spirit, I trust no captious one, hi which it was undertaken, I 
now repeat the words I used in an luisigned review of Dr. Whitley 
Stokes’s “ Anglo-Indian Codes ” on the publication of the first volume 
in 1887:—‘‘ Every written law which goes beyond mere regulation 
of details is a work of art; it can no more afford to dispense with unity 
of design and continuity of execution than a monumental building. 
It should proceed from one mind, or from very few minds worldng in 
intimate association, and it should be framed, if not by one hand, at 
least under uniform general direction and by hands trained in one 
school. Where these conditions camiot be satisfied in the first in¬ 
stance, the next best thing is to secure a certabi measure of uniformity 
by careful authoritative revision in tlie final stage. In England even 
this is seldom attainable. . . . The Government of India is less ham¬ 
pered, though not quite so fjee as might be supfwsed, and it may be 
said to have made good progr<;ss in founding a school of legislative 
composition. The results obtained are, on the .whole, worthy of the 
succession of distinguished men whose services in the Governor- ■ 
General’s Council are commemorated by Mr. Whitley Stokes; and we 
must add that no small share of the labour and the credit belongs ta 
Mr. Stokes himself. Still there has been in some cases a want of con* 
tinuity. Measures long held in susireuse, perhaps by excessive-' 
scruples, have been finished and passed in something like haste. Not 
only the work of different hands, but work done from quite different , 
points of view, has been pieced together with an incongruous effeetjs 
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Another source of unequal workmanship, and sometimes ot 
positive error, is that the framers of the Indian Codes, and of the Con¬ 
tract Act in particular, were tempted to borrow a section here and 
a section there from the draft Civil Code of New York, an infliction 
which the sounder lawyers of that State have been happily successful 
so far in averting from its citizens. This code is in our opinion, and 
we believe in that of most competent lawyers who have examined,it, 
about the worst piece of codification ever pspduced. It is constantly 
defective and inaccurate, both in apprehending the rules of jaw 
which it purports to define and in expressing the draftsman’s more or 
less satisfactory understanding of them. The clauses on fraud and 
misrepresentation in contracts—which are rather worse, if anything, 
than the average badness of the whole—were most unfortunately 
adopted in the Indian Contract Act. Whenever this Act is revised 
everything taken from Mr. Dudley Field’s code should be struck out 
and the sections carefully recast after independent examination of 
the best authorities.” In fact, the Contract Act passed through not 
less than three distinct stages. First, there was the draft prepared 
in England by the Indian Law Commission, imiform in style and pos¬ 
set sing great merit as an elementary statement of the combined effect 
<oj common law and equity doctrine as understood about forty years 
ago. By the courtesy of the India Office I have had the use of this 
draft, and it is often referred to in the commentary for comparison 
with the final text of the Act. Next, this was revised and in parts 
elaborated by the Legislative Department in India. The borrowing 
from the Now York draft Code seems to belong to this phase. 
Lastly, Sir James Stephen made or supervised the final revision, and 
added the introductory definitions, wliich are in a wholly different 
style and not altogether in harmony with the body of the work. 
.Evidently this process could not satisfy the conditions of a model 
code. It is much to the credit of the workmen that the result, after 
allowing for all drawbacks, was a generally sound and useful one. 


In many of the arguments and some of the judgments in the re¬ 
ports of the Indian High Courts there appears, if I mistake not, a 
tandenoy to follow English authorities too literally (though in any case 
ittey are not positively binding on Indian Courts), considering only 
.y^at l^e Courts actually decided in England, and not what they 
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would have decided if their office had been to apply the principlea of 
the Common Laws to the facts of Indian society. The best way to 
counteract such a tendency is not to neglect the letter of English 
judgments, which is not practicable and would not be useful, but to 
enter more fully into their spirit and distinguish their permanent 
from their local and accidental elemente. To this object I have 
endeavoured, within the bounds of ray undertaking, to contribute. 

P. 

Lincoln’s Inn, 

May, 1905. 
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ADDENDA. 

*age. Sec. 

Kio, 21. Thesecoiifl illust-niiioii tos. 21 1ms been repealed by 
file Kepcaling and Amending Act 21 of 11)17, Sell. II. 

1C6, 23. Trading with Enmy ; - The fullest a<;count of the law 
as to the elTeet of war on contractual relations with 
reprints <if Dritish and American Leading Cases, will be 
found in Trotter (William Finlayson), The Law of Con¬ 
tract during and after War, 3rd Edition, London and 
Edinburgh, 1919. 

581, 133. The word “debtor” was added after “the princiiwl” 
by the Kcjrealing and Amending Act 24 of 1917, Sch. I. 




THE SPECIFIC RELIEF ACT. 

(ACT No. I OF 1887.) 


[7(/( February, 1877.] 

An Act to define and amend the law relating to 
certain kinds of Specific Relief. 

Whereas it is expedient to define and amend tlie law 
,, relating to certain kinds of specific, relief 

Preamble. ^ 

obtainable in civil suits; It is licrcby enucted 

as follows 

PART 1. 

Preu.minary. 

1 . T’liis Act may bo called the Specific llelief Act, 
Short title. 1877 (tt) 1 


(«) For Statement of Objects and Reiiisoiis, we tlaz,(‘tte of fjimn, 187.1, 
Ft. V, p. 2rj3; for Re|>ort of the .Select ('onmiiUco, .^cc ibid, 1870, Pt. V, p. 
144 - 5 ; for discussions in Council, .vrc i/jiW, 187o, Supplemciil, pp. 981 and 
ibid, 1870, Supplement, p. 1284, and z7i(d, 1877, Su|i])K'iiK’nt, p. 177. 

Act I of 1877 lias been declared in force in UpiK-r Burma f'cnerally (i|^copt 
the Shall States) bv the Burma Laws Act, 1898 (.\.l 11 of 1898), s. 4 (1), (irma 


('ode, Kd. 1899. 

It has been extended, by nolitieation 
Act, 1874, to the following Seliodulcd 
The Scheduled Dbitricts of the Ihinjab, 
including at the time disi riels which 
now form the Noitl.AVo.“'t J'lontier 

Province. 

the Districts of Kamrup, Xaiigong, 
Darrang, Sibsagar, I-dikhimpiir, ( loal* 
para (excluding the Eastern Duar.'^), 
Sylhet, and Kachar (excluding the 

North Kaclinr Hills). 

the Districts of Hazarihagh, Iwhardaga 
(including the present district of 
Palamau, separated in 1894) and 
Manbhum and Pargana Dlialbliuni 
in the District of ^Shighbhum [the 
Lobardagi District is ifbw called the 
Ranchi District, see. Calcutta Gazette, 
1899, Pt.I,p-44] .. •• 


unili r s. .5 of the Sclicdiilcd Districts 
)lstric(-s, namely:- - 

A 

Gazette of India, 1877, Pt. 1, ji. 502 ; 


ib., 1877, Pt. I, p. 062; 


it., 1878, Pt. I, p.82; 


S. R. A. 
8 . 1 . 
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8. E.A. 
Ss. 1-3. 


It extends to the whole of British India, except the 
Scheduled Districts as defined in Act No. XIV 

Local extent 

of 1874. 

And it shall come into force on the first day 

Commencement. „ ,, 

of May, 1877. 

2 . [Repeal of ermctments.] Rep., Act XU of 1891. 

3 . In this Act, unless there be something repugnant 

in the enhject or context,- 

“ obligation ” includes every duty enforceable by law ; 
“ trust ” includes every species of express, implied or 
constractive fiduciary ownership: 

“trustee” includes every person holding, expressly, by 
implication or constructively, a fiduciary character: 

Illuslralions. 

(a) Z. bequeaths land to A., “ not doubting that ho will pay thereout 
an annuity of Rs. 1,000 to B. for his life.” A. accepts the bequest. A. is a 
trustbe, within tlio meaning of this Act, for R, to tho extent of tlio annuity. 

(b) A. Ls the legal, medical or spiritual adviser of B. By availing 
himself of his situation as such adviser, A. gains some jtecuniary advantage 


the Scheduled Districts of the ('entral 

Provinces . 

Sind . 

Coorg . 

Western Jalpaiguri . 

that portion of the Jalpaiguri District, 
known as the Wcstc-m Diiars 
Kumaon and Garhwal and the Tarai 
Pargauas . 


Oazettc of India, 1879, Pt. 1, p. 772 1 
ib., 1880,Pt.I.p.67G; 
ib.. 1882, Pt.I,p.217; 
ib; 1882, Pt.I,p.511; 

»:/>., l89G,Pt. I, p. 44; 


. ib; 1886, Pt. I, p. 452, and 1895, Pt. 

I. p.573. 

Ajmcre and Merwara .li., 1897, Pt. I, p. 1415. 

S. 9 has l)een extended, by notification under s. 5 of the (Scheduled Districts 
Act, 1874, to the Taluqs of Bhadrachalam and RakapilU and the Rampa Country' 
[Gazette of India, 1879, Pt. I, p. G30]; to the scheduled portion of the Mirzapur 
District, see Gazette of India, 1886, Pt. I, p. 452. Section 9 has also been extended, 
by notification under tho same Act, to tracts in the Godaveri Agency to which 
it had not already been extended, see Gazette of India, 1900, Pt. I, p. 59. 

S. 9 has been declared in force in British Baluchistan by tho British 'Baluchistan 
Laws Regulation, 1890 G of 1890), s. 3, Baluchistan Code, Ed. 19C0, p.GO. 
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which mipht otherwise have accrued to IL A. is a trustee, for B., witliin 
the meaning of this Act, of such advantage. 

(c) A., la’ing B.’s banker, disi'low's for hia own pur))oae the state of B.’s 
account. A. is n trustee, within the meaning of this Ar t. for B., of the 
btmefit gaitu'ii by him by means of such disciostire. 

(d) A., the mortgagee of certain leaseholds, nmews the lonsr* in his own 
name. A. is a trustee, wit Inn llie meaning of this Act. of the micwed h'ase, 
for those interested in the original lensi'. 

('•) A., imh' of .H'veral imrtners, is emjiloyed to [)ur<’hn.se gorsls for the 
firm. A. unknown to his oo-pai-lnors, 8Uj)plie8 them, at the niarket priee. 
with goods previously bought by liimw-lf wlien tin* prici' was btwer. and 
thus makes a cunaiderable profit. A. is a trustee, for his eo |mrtnerM. witliin 
the meaning of this ,Aet, t)f th<‘ profits so made. 

(f) A., the manager of B.'.s imligo-factory, Ix'coinos agent for C..a vendor 
of imfigo-et^'d, and rr'ceives, without B.'s a.ssent commis.sion mi the se<‘d 
puiT'liiiscd from for the factory. A. is a trusttH*, witliin the meaning of I his 
.Act, for Jh, of the commission so received. 

(g) A. buys certain l.aiid with notice that It. has alrearly contracted to 
buy it. A. is a trustee, within the meaning of this A<'t, for B., ofthe land so 
bought. 

(h) A. buys land from B, having notice that (’. Is in oceujiatimi of the 
land. A. omits to make any imjuiry as to the nature of (’.’s inten^st therein. 

A. is a trustee, witliin the meaning of this Act, for f, to the extent of tliat 
interest. 

‘‘ Settlement ’’ means any instrument (other than a 
will or codicil as defined hy the Indian Succession Act) 
(b) whereby the destination or devolution of successive 
interests in movable or immovable property is disposed 
of or is agreed to he disposed of; 

and ali words occuning in this Act,, 
WonisdeHned "'hich are defined in the Indian Con- 
in Contract Act. tract Act, 1872, (c) shall be deemed to have 
the meanings respectively assigned to them by that Act. 

Obligation, etc—If obligation and enlorcnable duty are to 
lie synonymous, why use the longer word, which is also the less 
accurate ? In Homan Law “ obligation ” is confined to duties bet¬ 
ween definite [jcrsons; in old English law' it was confined to one special 
kind of instrument; modem scientific writers for the most part use 
it in the Homan setrse. Such, however, is the definition. 

[b) Act X of 1865. (c) Act IX of 1872. 


S. B. A. 
S. 3. 
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S_ 3 _ With regard to “ trust ” it will' bo observed that the Trusts 
Act (II of 1882) was passed some years later. In that Act the “ con¬ 
structive trust ” of English’ books is called an obligation in the nature 
of a trust; so that, as a matter of verbal definition, the expressions 
“ trust ” and “ trustee ” are wider in the Specific Relief Act. From 
an English pomt of view it would be easy to criticize the language 
of the illustrations in one or two places; thus on illustration (h) it 
might be observed that in English law a mere trespasser who has 
taken possession without any colour of title has a perfectly real 
though an imlawtul interest. Rut such criticism would not be pro¬ 
fitable for Irrdian purposes. 


The illustrations arc intended to explain the extent of the de- 
finitioirs, not to state cases necessarily falling within airy section of 
the Act. Thus illustrations (e) and (f), so far as regards the legal 
result of the facts, would come under the Contract Act: see ss. 216, 
218, 258. 


Express, implied or constructive trust.—Trusts, according to 
Eirglish law, are either (1) c.xprcss. or (2) coustructive or implied. 
An express trust is one which is created by the actual terms of some 
instrument or declaration. A coiistnictire or implied trust arises 
when projierty, not impressed for the time being with any express 
trust, is acijuircd or held hy a person in circumstances which render 
it obligatory upon him to hold it for the benefit of some other iierson 
as beneficiary {d). The expre.ssions ‘ e.xprcss trust ‘ implied 
trust ’, and ‘ constructive. trast ’ are not used in the Indian 


'Dusts Act, 1882. What are called express trusts in English law 
are called merely ‘ trusts ’ (defined in s. 3), and arc dealt with 
in ss. 4 to 79, while what arc called constructive or implied trusts 
in English law are called “ obligations in the nature of trusts,” and 
are dealt with in ss. 80 to 90. The Indian Trusts Act may thus be 
divided into two parts, oire dealing with the express trusts of the 
English law and the other with the constructive or implied trusts 
of that law. 


Ill. (a).—This is an instance of what is known in the English 
law as precatory trust. A precatory trust is one created hy precatory 
words, such as expressions of confidence, request, or desire that 

Ml Scat Y. AMI [1893J 2 Q.B. 300, 396. 
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property will or shall be applied for the benefit of certain named 
individuals. For another instance, sec the Indian Trusts Act, 1882, 

3. 6, ill. (a). 

Ill. (b).—Compare Indian Trusts Act, 1882, s. 88. 

Ill. (d).—The case of a mortgagee renewing a lease is now dealt 
with in the Transfer of Property Act, 1882, s, C4, and the Indian 
Trusts Act, 1882, s. 90. 

Ill. (g).— The case of A. buying land with notice that B. has 
already contracted to buy it is now dealt with in the Indian Trusts 
Act, 1882, 3 . 91, and the Transfer of Pmiwrty Act, 1882, a. dO [of 
which see ill. (a)]. In such a case A. stands in the position of a trustee 
for B. of the laud purchased by him, and he could not pr ofit by the 
conveyance to hiur except to .stand in the .shoes of his vendor and 
receive the purchase from B., on payment of which he would have 
to convey the land to B. (e). 8ee also s, 27, clau.se (b), below, and 
the second illustration to clairse (b). 

A. agrees to sell certaiir land to B., and puts him in i)os.scssion 
under the agreement. B. is ready and willing to complete _ the pitr- 
chasc arrd take a registered conveyance from A. Before any con¬ 
veyance is executed, A. sues B. for iK)Ssc.ssion of the land. Arreording 
to a Full Bench of the Madras High Court, A. is entitled to possession, 
the reason given being that under s. .'id of the Transfer of Property 
Act, 1882, an agreement for sale of immovable proirerty docs not 
of itself create any interest in or charge on such property and that 
the provisions of the section are imperative (/). On the other hand, 
it has been held by a Full Bench of the Bombay High C'ourt*(p), thadj^ 
A. is not Entitled to po.sscssion. According to that Court s. .’id of the 
Transfer of Property Act docs not exhaust the relations which flow 
from a contract for sale of immovable property according to’ the 
Indian Statute Law, and A. stands in a fiduciary relation to B. having 
regard to the provisioirs of s. 40 of that Act, s. 91 of the Indian 
Trusts Act, and s. 3 of the Specific Belief Act read with ill. (g) thereto. 
Scott, C.J., said “ Where a vendor who has contracted to sell 

(e) Gan^aram v. jLaimon (1916) 40 jBaptreirfi (1906) 29 Mad. 336 [F. B.]- 
Bom. 498. ^ {g) Bapu. Apaji v. Ka^hinuth Sadol/* 

(/) Kurri Veerareddi v, Kurri (1917) 41 Bom. 438 [F. B.J 

54 


3. B. A 
B. 3. 
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immovable property and has under the contract put the prospective 
vendee in possession, sues the latter in ejectment, be repudiates, 
it tbc vendee is willing to complete the purchase, the fiduciary obli¬ 
gation arising out of the contract and annexed to the ownership of 
the property, and seeks to treat the vendee as a trespasser. Once 
it is recognised that the plaintiff is violating his fiduciary obligation, 
it is clear that the Court cannot grant him the relief which he seeks, 
for it will not aid him in committing a breach of trust and his suit 
must fail; the defendant is no trespasser, but is in possession under 
the contract which the plaintiff has bound himself to carry out.” 

4 . Except where it is herein otherwise expressly 
enacted, nothing in this Act shall be 
deemed- 

(a) to give any right to relief in respect of any agree¬ 

ment which is not a contract; 

(b) to deprive any person of any right to relief 
other than specific performance, which he may 
have under any contract; or 

(c) to affect the operation of the Indian Eegistration 

Act on documents. 

Clause (a).—The expression ‘ agreement ’ is defined m the 
Indian Contract Act, 1872, s. 2, cl. (c), and ‘ contract ’ in’s. 10 of the 
same Act. See the- last paragraph of s. 3 above. 

Clause (c).—-A. executes a writing whereby he agi-ees to 
grant a tease of his land to B. for a period of five years. A. delivers 
possession of the land to B. under the agreement, but the writing 
is not registered. A. sues B. for specific performance. The writing, 
not being registered, is not admissible in evidence, and A.’s suit must 
lie dismissed. See Begistiation Act, 1908, s. 2(7), s. 17 (1) (d), and 
B. 49 (c). 

relief how ^ Specific relief Is glven- 

(a) by taking possession of certain property and 
delivering it to a claimant; 
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(b) by ordering a party to do the very act which 8. R. A 
he is under an obligation to do; 

(c) by preventing a party from doing that which 
he is under an obligation not to do; 

(d) by dcterininuig and declaring the rights of 
parties otherwise than by an award of coiU' 
pensation; or 

(e) by appointing a rewiver. 

Clause (a). -iSce ss. 8-11. 

Clause (b).-—See ss. 12-30. 

Clause (c).- 41ec ss. 

Clause (d). —See ss. 42-13. 

Clause (e).--iSee s. 41. 

See note.s to s. 7, below. 

6, Specific relief granted under clause 
I’rovcntivc relief, (c) of sectioii 5 is Called preventive relief 

(h). 

See notes to .s. 7, l)clow. 

7 . Specific relief cannot be granted 

Itolief not granted - , e r • 

to enforce penal 101' tllO 111010 pUrjlOSC 01 OlUOrCing ii pClial 

*law. 

law. 

Note on sections 5-7.—^'fhesc sections aro in the nature 
of abundant preliminary o.\planation or caution, and cannot affect the ^ 
construction of the detailed provisions whicli follow in their proper 
places; the contents of the Act set out at the head are a better guide 
to those provisions. Whitley Stokes pointed out long ago that s. .I is 
really of no use. S. 7 is a negative statement of tlie prmcipio more 
clearly e.xpressed by saying that, specific relief being a civil remedy, 
the plaintifi must show some individual right to it in every case, 
claiming either performance of what is due to him or repression of 
wrong committed or threatened against him in particular. 


{h) See 88. d3*<>7. 
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Wiat is enforcing penal law.—To dii-ect a Magistrate to futnisli 
copies of the proceedings in a case before him to the unsuccessful 
prosecutor does not amount to granting specific relief to enforce a 
penal law. Such a direction, therefore, is nut against the provision.? 
of this section (i). 


PART II. 

Of Specific Relief. 


CHAPTER I. 

Of Recovering Possession of Property. 

(a) Possession of Immovable Property. 

8. A person entitled to the possession of specific 
Recovery of immovable property may recover it in the 

specific imniov- i i ^ 

able property. manner prescribed by the Code of Civil- Proce¬ 
dure ij). 

In the manner prescribed by the Code of Civil Procedure—that is 
to say, by a suit for ejectment on the basis of title ( k ). 

g. If (Z) any person is dispossessed without his consent 
of immovable property otherwise than 

Suit by person . pit i • 

(Uspossossed of im- m due coursc 01 law, he or an} person claim* 
movable property. through Mm niav, by suit * * * (m), 

recover possession thereof, notwithstanding any other title 
that may be set up in such suit. 

Nothing in this section shall bar any person from 
suing to establish his title to such property and to recover 
possession thereof. 

{%) Bank of Bengal v, Dinonalh Roy (XVI of 1887)* s. 51, Punjab Code, Ed. 
(1882)8CaM66. 1903,p.201. 

(j) Act V of 1908, (m) The words “instituted within 

(fc) Lachman v. Shambhv Narain six months from the date of disposaes- 
(1911) 33 All. 174, 180 [F.B.]. sion” were repealed by the Repealing 

(i) But see as to tenancies in the and Amending Act, 18W (XII of 1891). 
Punjab, the Punjab Tenancy Act’, 1887 
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No suit under this section shall be brought against S. E, A 


the Government. 


S. 9, 


No appeal shfill lie from .any order or decree passed 
in any suit instituted under this section, nor shall any 
review of any such order or decree be .allowed. 

Eestitution of dispossessed holder.—This section affirms an 
important principle of substantive law. Dispnteri lights are to bo 
decided by due process of law and not otherwise, and existing peacc- 
ahle possession will be protected against disturbance without regard 
to the (jnestion of its origin (n). The only w.ay to do this with elTect 
Is to restore the dispossessed holder, without prejudice to the 
ultimate rights of any adverse claimants, including the dis- 
possessor himself. Those rights, however, must be asserted in a 
court of justice and the question of title dealt with in regular course. 
Inasmuch a.s dispossession is commonly a nototious and easily 
proved fact, and matters or title involving legal argument cannot be 
dealt with in a suit under this section, the decision in such a suit Is 
not subject to appeal. 

The dbtinction between summary or comparatively summary 
process for the protection of possessor and litigation for the final 
settlement of titles between contending claimants is familiar in Eng¬ 
lish law and goes back to the Middle ages, although there is now no 
formal difference in the procedure. It does not necessarily involve 
the doctrine, fully woiked out in England only in our time, that 
[jossession itself has all the incidents of title as against all men who 
have not a better right. We cannot undertake to develop that 
proposition here. The present writer has endeavoured elsewhere 
to state it with as little technical detail as possible (o). 

English law permits though it does not encourage a person who is 
actually entitled to the possession of inunovable property (not one who 
erroneously, however honestly and plausibly, thinks himself entitled) 
and is out of possession to re-enter without breach of the peace if 
he can. This concession to self-help was inevitable in days when the 

- »-- 

(fl) Seo OUwDood Lumbtr Co. v, prudence, 4tb ed. 1918, pp. 1^-188. 
PhiUipe A. C. 406, 410. See Pmy v. ClmoU [1907] A. C. 73. 

(o) Pollock, First Book of Juris* 
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8. R. A. superior courts were closed for great part of the year and twenty 
miles were counted a long day’s journey. Such cases are not now 
frequent though not.wholly unloiown (p); we do not think it useful 
to make fulther reference to them here, still less to the peculiar and 
difficult questions raised on the medieval statutory prohibi¬ 
tion of forcible entry. 

Possession, Title and Evidence^—The Act assumes the general 
rules of law concerning possession to be known; whether because 
the draftsman supposed them to be simple and obvious, or 
because he Icnew them to be so much otherwise that any attempt 
at definition in a short compass w-ould be perilous, it skills not to 
inquire. The most we can do here is to recall few' of the elementary 
principles which arc material to bo borne in mind in practice. 

Possession in fact is manifested by the exercise of such exclusive 
control as the object is capable of. It need not always be com¬ 
plete or immediate visible control; hi the case of wild uncleared 
land payment of taxes may be sufficient evidence of possession, 
as being the only practicable act of dominion (j), and where a con¬ 
tinuous parcel of land is held imder one and the same claim of title, 
acts of control or enjoyment done in one part of it are relevant to 
show possession of the whole (r). 

The Common Law generally attributes possession in law' to 
the person exercising control in fact on his own account, whether 
for a greater or a lesser mterest, provided that the control is intended 
to lie exclusive (s). The only practical exception is where the custo¬ 
dian is acting merely on behalf of a person whose orders he Ls bound 
to obey. Such a custodian is called a servant or bailiff in law, whether 
answering or not answering that description in popular language. 
This LS hardly a real exception. 


(})) Lows V. Telford [1876] 1 App. (1879) 4 App. Ca. 770, 791. 

Ca. 414. {s) Otherwise in Homan law; 

(?) Kirby v. Cowderoy [1912] A. C. therefore comparison of the Common 
699. Law with Roman or Romanised leam- 

(r) The classical authority is Parke ing should he undertaken only by 
B.’s judgment in Jones v. Williams lirat-hand etudenta of the Roman 
(1837) 2 M. & W. 326, 46 R. R. 61L authorities, and oven bp them with 
approved. Lord Adssocaie v, Blaniyre special caution. 
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It is a rare but possible case that possession is in dispute between S. B..A 
claimants of whom neither can be said to possess in tact; in such 
case it is a very ancient rule that possession follows title, that is 
the law attributes possersion to the clainuint whose title is the better. 

This applies to both immovable and movable property (I). 

Limitation—A suit under this section should be brought 
within (i months from the date when the dis|H).sscssion occurs (Ijmi- 
tation Act, Art. 11). 

Object of the sec ion.—This section corresponds with s. 16 
of the Indian Limitation Act M of 1869 («). The object is to dis¬ 
courage people from taking the law into their own hands, however 
good their title may be («). The section w.as enacted to prevent ■ 

Ijersons ousting a man from possession except by process of law. It 
]irovides a summary and sjiccdy remedy through the meclium of the 
Livil (.‘ourt for the restoration of ;ros.session to a party dis^.s.ses.sed by 
another, leaving them to light out the que.stion of their resiH'Ctivc 
title,s if they are so advised (w). 

Scope of the 8ection.-;-Sectiou H of tlie Act provides tliat a 
[xrrsou entitled to the possession of sireeifie immovable propert.y may 
recover it in the manner prescribed by the Code of t'ivil Procedure, 
that is to say, by a suit tor ejectment on the basis oj title. Sec. 9 gives 
a summary remedy to a person who has without liis consent been dis- 
pos.scsspd of immovable property otherwise than in due coui'se of 
law, for recovery of possession without estMishing title, provided 
that his suit is brought within six months of tlio date of disjjosscssion. • 

The second paragraph of the section provides that the person against 
whom a decree may be passed under the first piiragtaph may, nol^ 
withstanding siich decree, sue to establish his title and to recover 
possession. The two sections give alternative and distinct remedies. 

If a suit is brought under section 9 for recovery of possession, no 
question of title can be raised or determined. The object of the 
section is clearly to discourage forcible dispossession and to enable 

{t) Ramsay v. Margrdt [ISW] 2 (c) Krishmrav v. Vas^dtv (1884) 

Q.B. 18,27. . 8 Bom. 371, 375 ; Rudrappa v. Nar- 

(v) Ab to caaoB.decided midet that singrao (1905) 29 Bom. 213. 
section, se^ Broughton’s Code of Civil (w) Wait Ahmed v. Ajadhia Kanda 
Procedure, 1869, pp. 572.573. (1891) 13 All. 637,. 658, 542. 
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the person dispossessed to recover possession by naorely proving 
previous possession and wrongful dispossession without proving 
title, but that is not his only remedy. He may, if he so chooses, 
bring a suit for possession on the basis of his title {x). 

Failure to prove title in a suit for possession based on title.— 
When a plaintiff sues for possession on the basis of title and fails 
to establish title, he is not entitled to a decree for possession under the 
first paragraph of tliis section even if he can prove jwss'ession within 
six months anterior to his dispossepion (y). 

Where a suit which is really one based upon title is dealt with 
by the Court of first instance as a suit under this section, and an 
appeal is preferred from the decree, the appellate Court should send 
the suit bach to the Court of first instance to bo dealt with as a 
suit based upon title (z). 

Who may sue under this seotion.—It is only a person who has 
had ‘juridical’ possession that may sue under this section. There¬ 
fore, a trespasser who has been dispossessed is not entitled to sue 
under this section (a). I'or the same reason a person claiming that he 
was in possession “ as representing his father and his uncle ” cannot 
sue under this section (b). Though a tciuint may hold over after 
the expiry of the period of tenancy, his possession is .still juridical, 
and he is'entitled to sue lus landlord for possession under this section, 
if forcibly dispossessed by him (c). When a tenant is dispossessed 
by a third person, he is the proper party to sue under this section (d). 
But if the tenancy has terminated after the date of dispossession, 
the landlord may sue under thus section (e). 

Who may be sued under this seetion.—.4. alleging that B. and 
C. dispossessed him of certain land, .sues them for possession 
under this section. B. alleges that the land belongs to D. and that 

(x) Lachman v, Shambhv Narain Asftrufi A/i(1904) 31 Cal.647, at p. eiiG. 
(1911) 33 All. 174,180 [F. B.]. (i) NriUo Lall v, Sajmdro Narain 

(p) Lachman v. Shamhba Narain Deh (1895) 22 Cal. 562. 

(1911) 33 All. 174 j Bamatami v. Para- (c) Eadrappa v. Natnn^ao (1905) 
mm (1902) 25 Mad. 448. ■ 29 Bom. 213. 

(z) Naraindac v. Bel Singh (1918) [d) Virjivandat v. Mahomed Ali 

40 All. 637. Khan (1881) 5 Bom. 208,211-12. 

(o) Ammiddin v. Mohamad (1891) (e) dopannoija v. ffiitM Jloyer (1906) 

15 Bom. 686. Bat ace Tamizvddin v. 28 Mad. 238. 
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he is D.’a manager. C. alleges that he is the lessee of the lan;l 8. 
under D. The suit is properly brought against B. and C., they being ' ‘ 
the persona who, A. alleges, disjwssessed him. D. is not a necessary 
party to the suit (/). 

“ Dispossessed.”—The mere cutting of a couple of bundle.s of 
grass does not necessarily amount to dispossession within the mean¬ 
ing of this section {(/), nor can A. be said to he. dispo,ssessed by B., 
if B. prevails upon A.’s tenants not to pay the rent to A., and receives 
the rent himself (/i). 

Immovable property.—Thcre is a condict ol decisions as to 
whether the expression imnujvablo proiKuty ” in this section includes 
incorporeal rights, e.g., a right to fish in a hhal tlu' soil of which does 
not belong to the person claiming tlie right. The High Courts ot 
Bombay (t) and Madras ( j) have held that it decs. On the other 
hand, it has been licld by a Full Bench of the (.'alcutta High 
t.'ourt that it docs not (i). According to the latter Cou. t, the c.x- 
pression “ immovable property ” in this section refers only to such 
properties of which physical possession can be given as contemplated 
by s. fi, el. (a), of this .Act. 

“ Otherwise than in due course of law.”—A jjerson is said to 
be dispossessed “ otherwise tlian in due course of law,” it he is dis- 
[jossessed by another ac-tmg of liis own authority and without the 
intervention of a Court of law. The words “ due course of law ” 
are not merely equivalent to the word “ legally,” for a thing which 
is perfectly legal may still be by no means a thing done “ in due course 
of law.” The expression "due course ot law” means the regular, 
normal process and effect ot the law operating on a matter which 
has been laid before it for adjudication Thus though a landlord 


(/) Virjivandas v. Mahorntd Ali 
Khan {mi) 5 Bora. 208,214,217. 

( 9 ) Virjivandas v. Mahomed Ali 
Khan (1881) 5 Bom. 208, 221 ; nor, it 
would seem, for any purpose. 

(A) Jarini Mohin v. Gunga Prasad 
(1887) 14 Cal. 649. 

(t) Bhnndal v. Pandol (1888) 12 
Bom. 22^ (right of fishery); Mangaldas 
T. Jemnram (1899) 23 Bom. 673 (right 


of way). 

(j) Krishna X. Akilanda (1890) 13 
Mad. 54 (right of ferry). 

(A) Fadu Jhala v Gour Mohun 
JAaI(l(1892)19Cal644(F.B.]; Natabar 
V. Kubir (1891) 18 Cal. 80 (right of' 
fishery); Fudur Itahman v. ^TrisAna 
Parsad (1902) 29 Cal. 614 {hal, posses¬ 
sion whereof is held by collecting tolls 
or rents). 
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is entitled to possession of his land from his tenant after the 
expiry of the period of tenancy, yet if the tenant holds over, he 
imiy not dispossesn him of Ms own milhmln. If he does so, it is 
comixitcnt to the tenant to sue the landlord for possession under 
this section ( I ). 

“ Notwithatanding any other title that may be set up in such 
suit.”—If the suit is brought within the proscribed period, that is, 
within 6 months from the date of dispossession, even the rightful 
owner is precluded from showing his title to the land (m). It is not 
a defence to a suit under this section— 

(i) by a mortgagee against the mortgagor, that the mort¬ 
gage and possession under it were obtained by the mort¬ 
gagee by fraud («); 

(ii) by a tenant agamst the landlord, that the tenant was 
holding over at the date of dispossession (o). 

Order under Criminal Procedure Code, a. 145.—In proceedings 
instituted mider s, 145 of the ('riminal Procedure Code it is found by 
the Criminal Court that B. and not A. was in possession of certain 
land, and an order is made under that section declaring B. to be 
entitled to retain possession thereof until evicted therefrom in due 
course of law. The order is no bar to a suit by A. against B. for 
pdsession under the present section. It is a mistake to suppose that 
after such an order A.’s only remedy is to institute a suit to have his 
tide declared and pr^sscssion given to him (p). 

Limits of decree under this section.—A decree imder this section 
should be confined to directing delivery of possession to the plaintiff. 
The Court has no power under this section to direct the defendant 
to pay to the plaintiff the cost of removing huts and filling up 
excavations (j). 


{ l ) Rudrappa v. Narsingrao (1906) 446. 

20 Bom. 213. (o) Rndrappa v. Narsingrao (1905) 

(m) Emdoollah v. Kishen So&ndar 29 Bom. 213. 

(1867) 8 W. B. 386, 389; IsmU Ariff (p) Jmla v. Qanga Pmad (1908) 
V. Mahomed Otme (1893) 20 Col. 834, 30 All. 331. 

842-843,201. A. 99, 106-107. ' (j) Tilot Chandra v. taiih Chandra 

' (n) Sayaiir. Ramji (1881) 6 Bom. (1898)26Col.803. • 
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Sait brought more than 6 months after dispossession.—It a 8. B. 

o 9 

smt is brought under this section within 0 months from the date o' 
disfxjssossion, all that the phiintifl' has to prove to entitle him to a 
decree is previous possession; he has neither to alleiie nor prove 
title. If the suit i.s not broucht until after li months from the date 
of dispossession, the plaintift' cannot recover on the strength merely 
of his previous po,s.scssion ; he can recover only if he proves his title 
to the land (r). But what it the suit is ojie tor ]X)ssession 
against a trespasser, that is, one nho has no title to the land ? Is 
it necessary in such a case for the ])luintilf to succeed that he should 
))rove his title, or is it siilficient if he proves his prer ious )io.s,se,s- 
•sion ? On this point there is a conilicl of deeisioiis belwiwn the 
High Courts of Bomhay, .Mhihalwd, ami Madras on the one hand, 
and the High (’oiiit of (alcntta on the otluu' hand. .According to 
tile Bombay (s), .Allabahad (J), and Madras («) High ('ourts, tlu' 
plainti!!' is entitled to succeed if he proves his previous possc-ssiyir, 
ir is not necessary for him eitiier to allege or provo his title. .Accord¬ 
ing to the Calcutta dmusions, the plaintilt is not entitled to succeed 
if he merely jrioves his previous possession : for the plaint ill to .succeed 
he should allege a!ul prove his title, attlie li.'asl possessory title, i.e., 
]Wsscssion for twelve yeans (o). The disliuction between the two 
conflicting views may he exjilained hy an illustration: A., alleging 
that he had been in ipiiet and undisturbed po.s.session of certain land 
for eleven years and six inontiis and that he was forcibly ouiited from 
possession by B. who never had any title to the land at all, sues B., 

8 months after the date of dispossession, for jiossession. A. has no 
title to the land at all, hut it is proved that he had been in pos,session 
as alleged. B. also has no title of any kind to the land (w). Isik. 
entitled to a decree ? According to the Bombay, Allahabad and 
Madras decisions, he is. These Courts proceed upon the principle 
of English Law also recognized in India (x) that possession is a good 

(r) Wise V. Amec.runissa (1880) (v) NimChamlv. Kancrhiram 

7 I. A. 73, 80-SI. 2(i OaX. blQ; Debi Churn fssur CA«»* 

{s) Krishnarav v. Vmudev (1884) dcr (1882) 9 Ca). 39 ; Ertaza llossein v. 

8 Bom. 371. Jiany Mislry (1882) 9 Cal. 130; Pur- 

(1) Wali Ahmed v. Ajudhia Kandu me^/iar v.Prijo Lall (1890) 17 Cal. 266. 

(1891) 13 All. 537; Umrao Singh v. (u") See (1891) 13 All. 537, 539, and 
Ramji Da» (1914) 36 All. 61. Limitation Act, Art. 142. 

(«) diarayan Row v. Dharntachar (x) Pemraj v. Narat/nn (1882) 6 
(1903) 26 Mad. 514. Bom. 215, 223; Sundar v. ParbaU 
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iS. B. A, title arainst all but the tnie owner anil entitles the possessor to 
” maintain ejectment against any other person than such owner who 

dispossesses, and they hold that this principle is not in any way aficct- 
ed by the provisions of the present section. According to the Cal¬ 
cutta High Court, A.’s possession being for a period less than 12 years, 
he is not entitled to possession, though B. has no title. According 
to that Court the only case in which a plamtiff having no title can 
succeed against a trespasser on the strength of his previous title is 
that provided for by the present section, and that unless the suit is 
brought within C months from the date of dispossession, he is not 
entitled to any relief. We are inclined to thude that the correct view 
is the one taken by the Bomb,ay, Allahabad, and Madras High Courts 
in accordance with English doctrine as now settled, and that the 
present section cannot be held to take aw.ay any remedy available 
to a party on the strength of his previous jwssession. 

• Non-occupancj raiyat.—A non-occupancy raiyat, who has been 
dispossessed from his holding, may bring a possessory action under this 
section within 6 months from the date of dispossession, or he may bring 
an action upon title in which case the suit may be brought cither 
within G or 12 years as provided for in art. 120 or art. 112 of the 
Limitation Act. It i.s a mistake to suppose that he has no right or 
title to his land, and that the only remedy open to him is that provided 
by the present section. He has a title to the land, his title being that 
of a tenant to the land [y). 

Appeal.—^The term “ suit ” in this section includes a proceed¬ 
ing in execution of a decree passed in a suit under this section; no 
appeal therefore lies from an order made in execution proceedings (z). 

( 6 ) Possession of Movable Property. 

10 . A person entitled to the possession of specific 
movable property may recover the same 

Recovery of _ s. r J , i n i c 

epeoifio movable m the manner' prescribed by the Lode ot 
property. ^.^.j 

(1889) 12 All. 61,66, 16 I. A. 186, 193 ; (y) Tamkuddin v. Ashnb (1904) 

Imatl AnjJ v, Mahomed Ohms (1893) 31 Cal. 647 [F. B.] 

20 Cal. 834, 842-843,26 I. A. 99, 106, (e) Kami Lai v. Jatiadra Nath 

107. (1918) 46 Gal. 519. 



THE SPTOIFIC BELIEF ACT. 


861 


Explanation 1 .—k trustee may sue under this S. Si' 
section for the possession of property to the beneficial * 
interest in which the person for whom he is trustee is en¬ 
titled. 

t 

Explanation “i.—k special or temporary right to 
the present possession of property is sufficient to support a 
suit under this section. 

UlMiraliotxs. 

(a) A. bequeaths land to B. for his life, with remainder to (!. A. dies. 

B. enters on the land, but C., without B.’s consent, obtains poasension of the 
title-deeds. B. may i-ccoverthem from ('. [Common learning in Kngland.] 

(b) A. pledges certain jewels to B. to secure a loan. B. disjHmes of tliom 
htdoro ho is entitled to <lo so. A., without having jiaiil or tendered the 
amount of the loan, 8ue.s B. for imssession of the jewels. The suit should 
bo disniLssed, as A. is not entitled to their jxisscssion, whatever right he 
may have to secum their safe custody. [Sec Domld v. SucIcUikj (1806) L. R. 

1 y. B. 585.] 

(c) A. receives a letter addressed toll jii by B. B. gets back the letter 
without A. V consent. A. hassuch aprofierty therein as entitles him to recover 
it from B. [Oim’r v. OUmr (1861) 11 C. B. N. S. 139, 132 H. R. 505.] 

(d) A. deposits books ami paiiers for safe custody witli B. B. loses 
them ami ('. finds them, but refuses to deliver them to B. when demanded. 

B. may recover them from C., subject to O.’s right, if jmy, under Section 
168 of the Indian Contract Act, 1872. 

(c) A., a warehousc-keei'er, is oliargcd with ^ho ilclivery of certain 
goods to Z., which B. takes out of A.’s possession. A. may sue B. for the goods. 

Illustrations to the section.—It will be observed that the 
fotcgomg illustrations are illustrations m the strictest sense, examples 
of the various cases to which the procedure can he applied, far 
as they state or hivolve propositions of substantive law tho.s(?J)ro- 
positions have no special connexion with the Act. 

As to ills, (d) and (e), see Contract Act, 1872, s. 180, p. G-OG above. 

Recovery of specific movable property.--Ss. 10 and 11 embody the 
English rules as to detinue. An action in detinue would only lie 
for some specific article of movable property capable of being re¬ 
covered in specie and of being seized and delivered up to the 
winning party (o). 

{a)^FaduJftalav.QourMohanJhala v. JofAarom (1899) 22 Mad. 478, 480 
(1892) 19 Cal. 544,566, 671; Murugem 
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11 . Aliy person iaving the possession or control 
of particular articles of movable pro- 

Liability of per- . e ^ • t t • . ,i 

son in possession, WhlCil llG 18 Ilot tllC OWTlCr, HlSy 

dciivc”tr''pc’raon ^e Compelled specifically to deliver it to 
the person entitled to its immediate posses¬ 
sion, in any of the following cases:— 

(a) when the thing claimed is held by the defend¬ 
ant as the agent or trustee of the claimant; 

(b) when compensation in money would not afford 
the claimant adecpiate relief for the loss of the 
thing claimed; 

(c) when it would be extremely difficult to as¬ 
certain the actual damage caused by its loss; 

(d) when the possession of the thing claimed has 
been wrongfully transferred from the claimant. 

lUuatratioM. 
of clause (a)— 

A, proceeding to Euro|)e, leaves bis furnituro in (charge of B. as his agent 
during hU absence. B., without A.’s authority, pledges tlio furnituro to C., and 
C., knowing that B. had no right to pledge the furniture, (/>) advertises 
it for sale. 0. may be compelled to deliver the furniture to A., for ho holds 
it as A.’s trustee. 

[Hero it is not material whether the furnituro has, ‘ any peculiar or 
intrinsic value’ or not: Wood v. Momliffe (1844) 3 Haro 304, (1847) 

2 Ph. 383, 04 K. R. 303.] 

of clause (b)— 

Z. has got possession of an idol belonging to A.’s family, and of which 
A. is the proper custodian. Z. may be comjxdlod to deliver the idol to A. 

[Cp. Pry ou S|)ecitic Performance, §§ 79-82.] 

of clause (c)— 

A. is entitled to a picture by a dead imintcr and a pair of rare China 
vases. B. has possession of them. The articles are of too special a character 
to bear on ascertainable market-value. B. may be compelled to deliver 
them to A. 

(The China vases are derived itoxaFahke v. (Tray (1859) 4 Drew. 661, 

113 R. R. 493. Whether the painter is alive or dead seems immaterial.] 


(6) If C« were acting in good faith Contract Act. 
be would be protected by s. 178 of the 
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Restitution o Chattels.—It is hard to see on principle why the S. B. A, 
right should be confined to special categories. The framers of the 
•Act seem to have forgotten that the Indian Courts are not merely 
Courts of English e(iuitablo jurisdiction. In England a person 
entitled to the immediate possession of a speeific chattel was m prin¬ 
ciple entitled to recover it by an action of detinue. The 
writ in that action demanded sjx'cific delivery. But owing to 
the defective procedure for (he e.vccutiou ofeommon-law judgments, 
this could not in practice be enforced. Then a court of equity, when 
applied to lor relief, had to be satisfied that the remedy in damages 
to the value of the goods, which alone was available for the plaudifl 
at common law, would not be adeipiate, or that some specially equit¬ 
able right of the plaintiff’s, under a trust for example, was uivolved. 
liuder a more rationally developed system the burden wouhibe 
on the defendant to show cause why it should not be just and equit¬ 
able to award specific restitution. 

Possession.—A plaintiff is not entitled to a decice under this 
section unleffi he alleges and proves that the defendant is in posses¬ 
sion (c). 

Execution.—A.s to the execution of a decree for specific nrovablo ' 
property, see the Code of Civil Procedure, 1908, 0. 21, r. 31. 

(TIAPTEK II. 

Of THE Specific Performance of Contracts. 

Introduction to Chapter II.-The jurisdiction of the 
English Court of Cluiitccry to decree .specific performance of contracts 
was founded, as we have already said, on the want of an adeqiraie 
remedy at law. If the conception of equitable remedies had been 
mairrtained with logi -al st I icttress, the Court would have hold itself 
bound to examine each irrdividual case with an open mirtd before 
deciding whether an extraordinary remedy was tailed for. But after 
the Court of Chancery was recognized as a regular and ordinary 
Court it was impossible to affect such an attitude, and it became 
the settled rule that in certain classes of cases the nature of the case 
itself was ground enough for the Court’s interference. 


(c) fenhUasubha Ita^ v. The Asiatic A'. N. Co. (1916) 39 Mad. 1,10-11 [F.B,] 
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8. E. A. Pmmplion m to contracts to convey iamd.—Accordingly we 
find that a contract for the sale or letting of land is presumed 
to be a fit subject-matter for the exercise of the jurisdiction we are 
now considering. It is said indeed that the remedy of specific per¬ 
formance is discretionary ; the residual amount cf truth in this at 
the present day is that the plaintiff must show himself actively will¬ 
ing to perform his part of the contract, and that some defences are 
dmissible which are not or under the older practice were not admitted 
in an action at common law for damages (d). None the less the 
broad result, in the modern doctrine of courts of equity, is that spe¬ 
cific performance is a normal remedy in suits on contracts for the sale 
or letting of land, but is awarded on contracts of other species only 
when exceptional circumstances make it proper to do so. One 
reason why this doctrine does not in general extend to a sale of goods 
is that regularly a complete contract for the sale of ascertained goods 
transfers the property at once to the buyer, who thereupon has 
all the ordinary legal rights and remedies of an owner : see s. 78 of the 
principal Act and the commentary thereon, p. 468 above. Another 
and more extensive one is that where the goods arc of a kind pur¬ 
chasable in the market, whether the contract is for specific goods 
or not, compensation in money is an adequate remedy ; the successful 
plaintiff can, if he chooses, employ the damges awarded to him in 
buying goods equivalent to those contracted for. 

Further it was held that if the vendor of property was com¬ 
pellable in a Court of Equity to perform hLs contract, he must also 
be entitled to come to the Court, though merely seeking payment 
of his pnccha.se-money; this was commonly accounted for as being 
required by the principle of “ mrrtuality ” “ in order to give a right 
corresponditrg with that which is given to a purchaser ” (e). 

Treatment of the subject in English hook .—The literature of 
specific performance has been swelled, in England, with much matter 
that really belongs to the general law of contract; the reason being 
that Courts of Equity were little concerned, at least until very recent 


(i) Cp. Pollock, Lw of Fraud in Dired London di PorUmmlh My, Co. 
British India, pp. 124.128. (1852) 1 D. M. A G. at p. 528, 91 R. R. 

(c) See Lord Cranworth in Webb v. at p. 157. 
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times, with matters of current commercial business, and equity 
practitioners regarded only those species of contracts which usually 
occurred in dealings with land and with trust estates. Instead, 
therefore, of assuming as a matter of cour.se that there were 
general and known conditions for the validity of any contract, 
and a plaintiff claimmg specific performance must first show that 
those elementary conditions were satisfied, they exacted tlie text- 
writer who prorided for their particular convenience to explain all 
that a plaintifi' in a specific irerformance suit had to prove, as if tliero 
were no other kinds of contracts in the w'orld. Part III of Sir Edward 
Fry's classical treatise is entitled “ Defence to the Action ” and 
covers nearly 100 pages. It may be said without much hesitation 
that from two-thirds to three quarters of its contents are conccincd 
merely with the general law of contracts as undorstooil in courts of 
equity. One may add that many rules and principles which were 
supixised to be mysteries of equity have now turned out to be very 
good common law. But, as Sir Edw.ard Fry said in the jircface of 
Iris first edition sixty years ago, the text-WTiter had to consider what 
a lawyer—that is, a practising lawyer in the old Court of Chaiieery— 
would expect to find in his book. 

Treatment in British liiiinn Ijtw.- ~\\\ India wo are free from 
these anomalie.s. Tho substantive rules' determining the existence 
of a valid contract are laid down in the Contract Act, and 
explained and further illustrated in their place.s in the foregoing 
commentary ; it will therefore be sufficient to refer to the appropriate 
sections of the Contract .Act, so far as convenient, for matters which 
are presumed by the inle.s more particularly relating to siiccific fjerji 
formance, but ate not part of them. One could wish however that; 
the Specific Belief .Act liad not in many places adopted the language 
of old-fashioned English books. 

Moreover the doctrine of the English Courts relating strictly 
to the remedy of specific performance has been purposely simplified 
in India, and further (though not yet enough) lightened by the sup¬ 
pression of technical subtleties and difficulties created partly by the 
Statute of Frauds and partly by the artificial methods of reasoning 
to which the Court of Chancery resorted to defend or enlarge its 
jurisdiction. A certain number of Indian practising lawyers have 


S, 

8 . 11 . ; 
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8. R. A. had to read of these technicalities in English books (/); the best thing 
Ss. 11,12. ^ jp forget them as thoroughly as possible for Indian 

purposes. 


(a) Contracts which may he specifically enforced. 


12 . 


Cases in which 
H p e c i ti 0 perfor¬ 
mance enforceable. 


it as otherwise provided in this Chapter the 
specific performance of any contract may 
in the discretion of the Court he enforced— 


(a) when the act agreed to he done is- in the per¬ 
formance, wholly or partly, of a trust; 

(b) when there exists no standard for ascertaining 
the actual damage caused by the non-per¬ 
formance of the act agreed to be done; 

(c) when the act agreed to be done is such that 
pecimiary compensation for its nou-perfomi- 
ance would not afford adequate relief; or 

(d) when it is probable that pecuniary compensa¬ 
tion cannot be got for the non-performance 
of the act agreed to be done. 

ExplanofioB.—Unless and until the contrary is 
proved, the Court shall presume that the breach of a con¬ 
tract to transfer immovable property cannot be adcqiiately 
relieved by compensation in money, and that the lireach 
of a contract to transfer movable property can be thus 
relieved. 

llludratioM^ 
of clause (a)— 

A. holds certain stock in trust for B. A. wrongfully disposes of tho 
stock. The law creates an obligation on A. to restore the same quantity of 
stock to B., and B. may enforce specific performance of this obligation 
t!?)- 


if) A (onciso and rational view of {g) This illustration is re])ealed 
the Kngii'ih doctrine in its English wherever the Indian Trusts Act, iyii2, is 
form may l)e found in F. W. Maitland, in force, m Act II of 1882, ss. 1 and 2. 
Equity end tho Forms of Action, Carab. 

1909, Lect.l9. 
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of claiiso (b)— S. R. A 

S 12 

A. agrees to buy, and B. agrw^s to soli, a picture by a dead painter and **• 

two rare China vases. A. may compel B. sj)ecifically to j)or(orm this 
contract, for there is no standard for asc^crtaining the jvctual damage which 
would be caused by its non-perfortnanco, 

[The Cliina vases are suggested by Fuleb'. v. Graif (l8o9) 4 Drew. 051. 

113 K. H. 493.] 

of claus<^ (<■)— 

A. confnw’ts with B. to sell him ahoui^e for B.h. 1,000. B, Ls enlitled to 
a decivc dinicting ,\. to convoy the house to him, he paying the pur<'has<^. 
money. 

In consideration of Ixnng ndeased from cortain obligations itnpose«l oti 
^ it by its Act of Incorporation, a railway t om|iany contract witli 'A. to 
make anaithway through their railway to (connect lands of Z. serve<l by the 
railway, to construct a road between certain sjteciliod points, to pay a certain 
annua! sum towanls the maintenance of this roa<l, and .also to constnn t a 
siding and a wharf ass[M>cificd in the contnK-t. Z.isentitled to hav(5 lliis 
contract .s]>ecitieally enforced, for his int4’rest in its })erf(irmanc(' «'aiinot 
1 k 3 adequately com]if'!isaled for by money; and the t.'ourt may appoint a 
projKT ])CT8on to siijKniutcml the <-oustniction of the an hway, road, 
siding and wharf. 

[.S<T Shr.r V. a. ir. n. Co. (1842) 2 Y. & ('. C. C. 48, fiO B. B. 23.| 

A . contracts to sell, and B. contracts to buy, a certain number of rail¬ 
way sljan's of a paiticulivr <le.sci iplion. A. refuses to complete I lie sale. B. 
may compel A. sjx-cilically to perform this agreement, for the shares arc 
limilc<l in nural>er and nob alway.s to be had in tlu; market, and theii 
posse.ssicui carries with it the status of a sliaieholder, which cannot otherwise 
be procurx'il. 

[.See Commentary 1k-1ow.J 

A. contracts with B. to paint a picture for B., who agn-cs to jtay therefor 
Bs. The picture is painbal. B. is entitled to have it dclivctvd to hin: 

on payment or tender of the Bs. 1,00'). 

of clause (d) - * 

A. transfers witliout endorsement, but for valuable eonsideration, u 
promissory note to B. A. becomes insolvent, and C- is api»ointcd his assignee. 

B. may eomi)el C. to endorse the note, for C. has succeeded to A.V 
liabilities and a decn*e for pecuniary comiwnsation for not endorsing the 
note would bo fruitless. 

[Involved in Walkhut v. Maule (1820) 2 J. & W. 242. There the 
assignee’s indorsement was voluntary, and the Court answered an objection 
to its validity by saying that ho was not only entitled but bound to imiorso,] 

Immovable property.—The wordmg of this section bears tl 
marks of the peculiar English history. In a rational order tl 
explanation, which is really, the most important operative part ( 
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8. B. A. the enactment, would come first, and we should be told in a more 
8 . 18 . (jircct manner that in a suit to enforce a contract to transfer 

immovable property the Court (the contract being otherwise good 
and enforceable) will grant specific performance unless special reason 
to the contrary appears, but for breach of other kinds of contracts 
only when special reason for it is shown. 

Movable goods.—A contract to deliver specific goods will be 
enforced by way of specific performance if they are “ articles of 
unusual beauty, rarity and distuiction ” (Kindersley, V.C., in Fakke 
V. Gray) {h), or of special value to the party suing by reason of 
personal or family associations or the like. The principle is not con¬ 
fined to cases of contract, and indeed the illustrations of it most 
commonly quoted are furnished by decisions in which contract was 
not an element at all (i). It may be that in a contested case where 
.specific performance is sought the dispute between the parties is 
only as to what is included in the contract; the decision in. sudi a 
case is really an authority only on the points of construction wiiieli 
were in dispute (j). In fact we do not often meet with cl dins to 
siiccific performance of a contract to sell and deliver goods m inadem 
practice. As lately as 1909, m Canada, specific performance was 
sought (in an .action turning mainly on questions of coustruction) 
of a continuing contract by a Coal Company to deliver coal of a 
Kpecified quality to steel works : tliis part of the claim was somewhat 
summarily dismissed by the .ludicial Committee (k). It vras not 
alleged that coal of the special quality which the stccl-workmg 
Company contracted for, and on which they had a right to insist, 
could not be cbtamed elsewhere. Justice, therefore, was dorre by 
holding the steel Company entitled to rescind the contract and to be 
comiiensatcd in damages for loss already incurred. Whether a 
contract to deliver something produced on the seller’s land and not 
elsewhere can be specifically enforced is a question which, so far 
as known to the present writer, has not occurred for decision. 

(h) 4 Drew, at p. 658, 11.3 K. R. at by the eubic loot; the sellers wanted 

p. 49 (}. the buyers to take all they had offered, 

(t) Fry on Specific Performance, §79. the buyers to take less. Evidently 

(i) Thus in Thorn v. Oomtnrg. of there was no question of artistic or 

Works (1863) 32 Beav. 490, 138 R. R. historical value. 

838 j the subject matter of the contract {k) Dominion Coal Co- Dominion 
was stone from a disused bridge, sold /roJi <fr Co. [1909] A. C.293. 
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The Court will, if necessary, enforce the specific execution of 
provisions made by agreement between partners dissolving partner¬ 
ship as to the separate ownership of trade books or the like which 
were partnership property. No question could be raised at this 
day about the jurisdiction (1). Such a division of property is not a 
sale, hut the principle applicable is the same in substance : the objec ts 
are of little or no value except to the party entitled, and to him they 
have a value for which there is no definite measure. We do not 
speak here of the right to restrain disclosure of trade secrets, which 
is a different matter. 

As to sale of other kinds of property.---Specific [x-rform- 
ance of a contract to sell a share in a partnership business may be 
enforced (w). It L easy to see that an award of damages in such 
a case would be merely speculative. The right to bo admitted a 
partner by nomination under a power conferred by the partnership 
agreement has some .similar incidents but is not of the same class (n). 

Sales of stocks or shares.—-A contract to sell Oovemment 
stock, or any ftpek for which there is a regular market, is not 
a proper subject for specific performance, for the same reason that a 
contract to sell and deliver ordinary marketable goods is not. But 
this does not apply to the tran.sfer of shares in companies for which 
there is not a notorious market (o). It i.s to be observed that in 
such cases the Court hao no administrative difficulties to face, as 
it only has to order the .seller to execute the proper transfer and do 
whatever is necessary on his part to authenticate it by registration. 
The jurisdiction is analogous to that which deals, as we have just 
noticed, with the transfer of a share m a private partnership. As 
for the details of such transaction, they belong to the special law ^ 
companies, and dejrcnd largely on local usage. 

Agreements to lend money.—See notes to s. 21, cl. (a), p. 896 
below 


(/) lArujcn V. fiimpmn (1824) I .Sim. 
& St. 000. Tho report does not look 
as if tho jxiint was really thought 
arguable. 

(m) Dodson v. Downey [1901] 2 Ch. 
620: no dispute as to tho jurisdiction, 
the only qi^estion argued and decided 
being on 4he purchaser’s duty to in. 
demnify tho vendor. 


(») See p. 814 above. 

(o) Duncuft V. Altrcchl (1841) 12 
Sim. 40, 66 H. E. 46, appears to be the 
earliest authority. It would hardly be 
followed now so far as it assumes 
railway shares not to be marketable. 
Consolidated stock representing original 
share or loan capital was at that time 
unknown. 


I R. A 
S. IS. 
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3. a A. 
8 . 12 . 


Contracts to execute building or other works.—It is not a 
convenient course to decree specific performance of a contract 
such that the execution of the work contiacted for would necessarily 
be prolonged, and the work of a kind which a court of justice has 
not the means of supervising. Therefore it has long been the rule m 
England that the Court will not usually grant this remedy on a 
contract for building or engineering work. Ilut there are special cir¬ 
cumstances which will induce the Court to make an exception. In 
one important class of cases a purchaser of land has covenanted, 
as part of the consideiation on his side, to build or execute specified 
works on that land. Such an undertaking will be enforced if the 
following conditions are satisfied : (1) the work to bo done must be 
defined with sufficient exactness for the Court to k-now what it is 
requiring to be perfoimcd ; (2) the party seeking peiformance must 
have a substantial mterost of such a nature that damages would not be 
an adequate compensation ; {,')) the defendant has by the contiact ob¬ 
tained possession of land on which the w’ork is contracted to be 
done (p). The law has been so clearly laid down by the Court of 
Appeal to the eflect just stated that it is of little use even in 
England to go back to the older authorities {q). 

Further specification and illustration of cases in which specific 
performance is not granted will be found in s. 21 below. 

" Discretion of the Court.”—See notes to s. 22 below. 

Decree for specific performance .—As to e.xecution of decrees for 
specific performance and decrees for the execution of a document, 
see Code of Civil Procedure, 1908, 0. .31, rr. 32, 31. 

Suit to obtain the benefit of a lost deed—Where a writing that has 
been executed is lost, the proper course of proceeding is not by a 
suit requiring the defendant to execute a fresh writing, but by a suit 
to restore the terms of the lost writing. In an Allahabad 
case, Stuart, C.J., observed that there was no doubt that such a 
suit could be instituted in this country (r). 


{p) Komor, L.J., in Wolvcrhamplon an ordinary English building lease 
Corporalion v. Eminonji [1901] 515, 525. to build houses of a kind specified by 

(g) See Kekowich, J.’s remarks in reference to similar works already done. 

Mdyrmijr v. Richard [1906] 1 Ch. 34, (r) Maya Ram v. Prag'Dai (m2y 

40. This was the case of a corenant in 5 All. 44,52. 
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13 . Notwitlistaiiduig aiiylliiiig coiitiiined in section S. R. i 
Contracts nf which 56 of tlic Indiitii Coiitriict Act, a contract 
iiartiaiiv'ccatedto j® "ot wliollv iinjiossililo of jicrfomianco 
lieciiiisp a portion of its sid'ject-inatter, 
existing at its date, lias ceased to exist at tlie time of 
tlie performance. 

lUusfration.'i. 

(a) A. contracts to soli a Iiouso to J?. for a lakh of 'Pho ilay 

after the contract is math', t iio hou.so is tU'.stroycil by a cycloiic. ih may 
1)0 compollod to pci-forni his part of tho coiitrart by paying the lairchasc- 
tuonoy. 

V. W’lUrr (ISOl) (> Vos. 

(Ii) In ronsidoralinii of asum of money payalilo by 11.. A. contracts to 
grant an annuity to 11. for U.’s life. The day affi'r the contract has been 
made, 11. is thrown from lii.s honso and killcil. 11,’s n-pivsi'iitativo may bo 
compelled to pay the piircha.s''-moncy. 

[Mortimer v. Caffer (1782} 1 llro. C. C. I.H) (^.) J 

Notwithstanding anything contained in s. 56 of the Contract 
Act.—This section appears to h,ave been thouglit necessary by 
reason ot the very wide language used in the .section of tlie Contract 
-Act referred to. It would perhaps ha\e heen superlluous if tho 
second paragraph of I. C. A., s. 56, liad read, with greater c.xactness, 

“ a promise, to do an act which, after the contract is made, becomes 
nnpo.ssible,” etc. The effect of such au’event on the other party’s 
obligations and on the agiocment as a whole cannot be disjxised ot 
in a universal propo.sition. Still the paragraph in question, if read with 
reasonable regard to tlie general intention and to the illustrations, 
docs not affirm .any such general proposition as the Specific E^ief 
.Act denies. 

IlIustratiMs.—That which the illnstralions really illnstiate is the 
rule that as soon as a contract of sale is concluded, the buyer, unless it 
is expressly agreed otherwise, takes as between the parties all the rights ' 

and likewise the risks of an owner. From that moment he is entitled 
to the benefit of an increase in the value of the object, however 
caused, and must bear likewise any casual loss ot depreciation. 

As to goods, see p. 484 above. The rule is quite plain without any 


(«) In «tbi8 caso the accident was tentional or not, is imumterial. 
drowning: tho variation, whether in* 
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8. B. A. talk of possibility or impossibility, and it is unfortunate that the 
38. 13,14, introduced in this connexion. 

Illustration (a) assumes that a contract lor the sale of a house 
does, of itself, transfer the beneficial interest in the house to the 
purchaser, and make him owner in equity in the English 
phrase. This was also the law hero before the Transfer of Property 
Act, 1882, came into force. By s. .54 of that Act it is provided that 
a contract for the .sale of immovable property does not, of itself, create 
any interest in or charge on such projjerty. By s. 55 (5) it is enacted 
i that the risk of destruction is borne by the purchaser only from the 

date when the ownership passes to him, and the ownership appears 
to pass on execution of a proper conveyance by the vendor [see s. 
5.3 (1) (d)]. It would, therefore, seem that the illustration cannot 
now be applied where the Transfer of Property Act is in force. 

14 . Where a party to a contract is unable to per¬ 
form the whole of Ills part of it, but the 

Spocilid ])<>rtor- 

mnncni.f iwrt oj part which niust be left Unperformed beais 

contract where . i i i • 

part imporfMrnicd oiuy a Small proportion to the whole m 
” ' value, and admits of compensation in 

money, the Court may, at the suit of cither party, direct 
the specific performance of so mucli of the contract as can 
be performed, aud award compensation in money for the 
deficiency. 

Illustrations. 

(a) A contracts to sell B. a piece of land consisting of 100 bighds. 

It turns out that 98 hjghas of the land belong to A., and the two remaining 
bigh'is to a stranger, who refuse to part with them. The two biglias are not 
necessary for the use or enjoyment of the 98 bigh.is, nor so important for 
.such use or enjoyment that the loss of them may not bo made good in 
money {t). A. may bo directed at the suit of B. to convoy to E the 98 bigh/is 
and to make compensation to him for not conveying the two remaining 
bighfis; or B. may be directed, at the suit of A., to pay to A., on receiving 
the conveyance and possession of the land, the stipulated purchase-money, 
less a sum awarded as compensation for the deficiency. 

(b) In a contract for the sale and purchase of a bouse and lands for 
two lakhs of rupees, it is agreed that part of the furniture should be taken 


(I) As if they were, for example, frontage: Arnold v. Arnold (1880) 14 
>trip including a material section ot Oh.Eiv. 270. 
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at a valuation. The Court may direct spornfic porformanco of the contract 
notwithatanding the parties an' unahio to agroo as to the valuation of 
the furnituri', and may either have the furoitun' valued in tile unit 
and include it in tiio decive for siu'cific performance, or may eontino its 
decree to the house. 

[Bichftrilmn v. Smifh (1S70) L. H. ,') Cii. tU8; hen' tlio iliai-ndion of 
the Court is more lu-onally stated,] 

Sections 14, 15 : Questions of performance with compensation.— 
Wo now come to an iin]iortimt group of sections dealin" with 
classes of cases in which s)iccilic jicrtormanco may he granted with 
or subject to special coiiilitions or lostrictions. Such caecs are put 
by English lawyers under tlie rtibric ‘ Specific iierfortniMicc with 
Compensation.’ In English ])r(icticc the^ are confined to contracts 
for the transfer of inimovabli! proiierty ; they are almost always 
complicated by spiecial terms of agreement, or conditions of sale if 
the sale rvas by auction, the ellect of which on the general rules 
has to be considered ; and the arguments and judgments of course 
assume knowledge of English tenures, conveyancing, and liabits of 
dealing. For those reasons alone EngILsh decisions on this subject 
would have to he used with great caution in India ; Init we shall 
presently see that Indian legislation lias di'libcrately declined to 
follow the sy.stem of tlie English courts m its minuler distinctions. 
Moreover, the general tendency of the earlier authorities u now 
discredited in their own jurisdiction. In later cases strong remarks 
have been made by eminent judges on the unfortunate adventures of 
Courts of Equity in “ Making bargains for the contracting parties 
which they never would have made for themselves ” (it). So much by 
way of warning. ^ 

General principles as to compensation—The principles applicable 
in different kinds oi circumstances m English law are summed 
up concisely in a recent judgment of the Judicial Committee. 
The question for the Court is always whether the contract 
can bo executed in substance. “ If a vendor sues and is in a position 
to convey substantially what the purchaser has contracted to get, 
the Court will decree specific performance with compensation for 
any small and immaterial deficiency, provided that the vendor has 


S. R.A, 
8 . 14 . 


(a) Arnold v. Armld (1880) U Ch. Specific Porlormance, 8. 1217, 6tb ed., 
Div. 270, 279, 284: and'see Fry on p.601. , , , 
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not, by misrepresentation or otherwise, disentitled himself to his 
remedy. Another possible case arises where a \endor claims specific 
performance and where the Court refuses it imless the purchaser 
is willing to consent to a decree on terms that the vendor will make 
compensation to the purchaser, who agrees to such a decree on con¬ 
dition that he is compensated. If it is the pinchaser who is suing 
the Court holds him to have an even larger right. Subject to con¬ 
siderations of hardship he may elect to take all he can get, and to 
have a proportionate abatement of the pru'chase-raoncy. But this 
right applies only to a deficien^-y in the subject-matter described 
in the contract ” {v). The decision in this c,asc was that a purchaser 
coidd not have compensation for a misrepresentation as to the 
quantity of fencing on the land, that being a collateral matter 
not affecting the description of the thing sold. Observe that in 
the case of the deficiency being such that the seller cannot claim 
specific performance, s. J.bof the Specific Relief Act, departing 
from the English authorities, allows the buyer to claim it only 
on the terms of waiving any right to compensation. 

The Specific Relief Act does not, of course, define the conditions 
under which misrepresentation will m general mal:e a contract void¬ 
able, for which see ss. 18,19 of the Contract Act above,pp.ll8,124 sgq. 

When compensation not admissible.—The chief dilficulty in 
applymg the rule here laid down is to Imow what kind or amount 
of shortcoming on a vendor’s part will be deemed not to admit of 
com])cnsation in money. As long ago as 1834 the general principle 
was defined (for it is impossible to anticipate the details of individual 
cases) in a passage now received as classical. “Where the mis¬ 
description, although not proceeding from fraud («) is in a material 
and substantial point, so far affecting the subject-matter of the 
contract that it may reasonably be supposed that, but for sucb mis¬ 
description, the purchaser might never have entered into the con¬ 
tract at all, in such case the contract ' is avoided altogether,” and 
this even if there is a special condition to the effect that errors in 
description shall not annul the contract but shall .be matter for 

(o) RutlkerfQrdv.Acton-Adams{af^&\ and commentary above. We are not 
from New Zealand) [1915J A. Q. 866. concerned with it here-. < 

(to) to frauds see 1. €• A.|B. 1-7, 
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compensation. “ The purchaser is not bound to resort to the clause 
of compensation ” it tlie defect is sucli that ho “ may bo emsidered 
as not havino purcha.sed the thing whicli was really (ho subject of 
the sale.” So the Court of Common Pleas declared the law in a case 
where a lease was subjoit to much more burdensome restrictions as 
to the use of the premises than appcaired in the particulars of sale (.r) : 
and the statement has been approved and followed I'ver .since. 
The test is w'hether the imrchaser gets .substantially what he con¬ 
tracted to buy iy). If jicrformance with money comiM'usation 
will not .give him satisfaction 1o that extent, he is not bound to 
complete. The words of section 14 “the jiart wddeh must he left 
imncrformed bears oidy a small proportion to the whole in value ” 
do not leave, and douhtle.ss were intended not to leave, so much 
discretionto the Court as results on the whole from (he English 
authorities. 


15 . Where a party to a contract is unalrle to perforin 
tlie wliole of liis part of it, and tJio part 

Sitecilic I'erf.tmi- 

iiiiw of i>iut III o.Ti. whii'li must lie left unparfnrnied forms a 
im|K'i'furmctl is ( 'onsiderablc portion of tlio whole, or does 
not admit of compensation in money, he 
is not entitled to obtain a decree tor specific perfor¬ 
mance. But the ('ourt may, at the suit of the other 
party, direct the party in default to perform speeifically 
so much of his part of the contract as he can perform, 
provided that the plaintiff relinquishes all claim to further 
performance, .and all right to compensation either ^r 
the deficiency, or for the loss or damage sustained by him 
through the defaidt of the defendant. 


IlluMralionfi. 

(a) A. I'ontracts to Bell to B. a iiicco of land consisting of IIX) biglii'is. 

It turns out that 50 liigidis of the land belong to A., ami the other .50 
highfis to a stranger, who refuses to part with them. A. cannot obtain a 

(r) Flight V. Booth, I Bing. N. C. The difference between being subject 
370 ■ 41 R. R- 609. “ described, and being 

(j/) .So all the members of the C. A. in fact subject to several distinct leases 
in nearly tSe same words, Fawcett and is substantial: Lee v. Rayson [1017] 
Hohm’ Contract (1889) 42 Ch. Div. 150. 1 Ch. 613. 


S. R. A. 
Ss. 14,1C 
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(Icorco against B. tor tlio specific pcrformonce ot the contract; but if B. is 
willing to pay the price agreed upon, and to take the .'Kl bighas which 
belong to A., waiving all rights to compensalion either for the deficiency 
or for loss sustained by him through A.’s neglect or default, B. is entitled 
to a decree directing A. to convey those ijO bighas to him on payment of the 
purchase-money. 


(b) A. contracts to sell to B. an estate with a house and garden for a 
lakh of rujiees. Tire garden is important for the enjoyment ot the house. 
It turns out that A. is unable to convey the garden. A. cannot obtain a 
decree against B. for the siweific iJerformaneo ot the contract; but, if B. is 
willuig to pay the price agreed upon, and to take the estate and house with¬ 
out the garden, waiving all right to eomjrensation either for the deficiency 
or for loss sustained by him through A.’s neglect or default, B. is entitled 
to a decreti directing A. to convey the house to 1dm on payment of the 
purchase-money. 


Variation from English Law.—^TLis section agrees with English 
law in allowing a purchaser (for it is mere affectation 
to ignore the practic.ally limited application of the rules) to enforce 
specific performance at his option under the named conditions, 
although the vendor cannot claim it. But the Indian enactment 
clearly e.xcludes, in such cases, any claim of the purchaser to com¬ 
pensation, thus making a considerable and (it must be presumed) 
delilieratc departure from English authority. There is some reason 
to doubt whether in fact the draftsman of the Specific Belief Act 
clearly understood how much he was doing, but after the lapse 
of more than forty years this is only matter cf curiosity. In Eng¬ 
land the party clcctmg to affirm the contract, 'when he might have 
rescinded it, is or is not entitled to claim performance with com¬ 
pensation according as the deficiency (not necessarily a delect in 
quality) in the property sold is or is not capable of valuation in 
money: but he may further bo debarred from claiming compensa¬ 
tion by considerations arising from his knowledge of the defect or 
remissness in discovering it, possible prejudice to third parties, or 
other special circumstances. It would be useless for Indian pur¬ 
poses, and'might even be misleading, to say more of complications 
which the British Indian legislature has expressly refused to admit. 
In the United States, so far as we are informed, the English doc¬ 
trine is received in a general way, but performance with compensation 
is in practice enforced only at the suit of a purchaser, and the 
topic as a whole is of subordinate importance. A student o 
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comparative law may well think it more remarkable that this jjcculiar 
learning has been adopted at all in Indian legislation than that 
some ot its refinements ha\e been rejected. 800 note.s ;:o s. 14 above. 

Contracts for sale by one of several Hindu co-parceners.—The 
question how far the jcrovisions of this sccction apply to con¬ 
tracts entered into by a member of a joint Hindu family for the 
sale of immovable property belonging to the joint family has been 
discussed in several eases. These eases may be divided into the, 
following two groups :— 

I. A., ]!., and C., three brothers, arc members of a joint Hindu 
family. A., as maiUKjinjj memher of the foiiiih/, agrees to sell certain 
land belonging to the family to P. B. and C. are not part ies to tine 
contract. P. sues A., B. and C. for sjK'eilie jrerformanee. In such a 
case it has been held that the suit as against B. and should be cILs- 
missed, they nc t being ])arties to the contract, but that, as against 
P. is entitled to a decree directing A. to eonvc'y the entire projx'i'ty 
to P. on payment of the whole consideration, without detcrrminiivg 
whether the sale would or would not bind the interests of B. and C. 
in the propxcrty [z). Obviously the Comls thought in these cases 
that it was not necessary to have a distinct fijrding as whether there 
w'as any necessity for the sale so as to render it binding on B. and C. 
In later cases, which also were cases in s])ecial apjH'al, it has been 
held that if there is a finding recorded that there was no necessity 
for the Sale, no such ileeree shoulil be passed even against A., and 
that the suit should be dismissed altogether («). But there is a 
differeuco of ophiion as to whether if P. is willing to pay the whole 
jirice and demands a transfer of A.’s interest alone in the propel^, 
the Court has the ]xiw'cr under the present section to decree specific 
performance as regards rl.'s interest, it being held in some cases that 
it has (b), wliile in others that it has not (c). 


( 2 ) Kosuri V. Ivalim/ (Ii)03) 2(i 
Mad. 74 ; Shrittimsa v. tSimmma (1000) 
32 Mad. 320. No such decree can be 
passed, it the coparcenary has ceased 
and the property is held by A., 11. and 
C. as tenets in-eommon: Oovind v. 
ApatluaUya (1912) 37 Mad. 403. 


(a) A'arjia v. Venkalamma (1912) 

37 .Mad. 3S7 ; Davvur v. Kahuturi (1914) 

38 .Mad. 1187. 

(t) (1912) 37 Mad. 387,389, mpra. 

(c) (1909) 32 Mad. 320, 312, supra;' 
(1914) 38 -Mad. 1187, 1101.1192. 


S.R.A 
8 . 16 . 
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II. A., B., C. andD. are members of a joint Hindu family. C. 
and D. are both minors. A. and B., and B. as guardian of C. and 
D. agree to sell certain land belonging to the family to P. P. .sues 
A., B., 0. and D. for specific performance. It is found that the 
contract was not for purposes binding on the minors. Here no decree 
can bo passed against C. and D., but a decree may be passed under the 
present section against A. and B. directing A. and B. to transfer their 
interest in the property on payment of the whole price. P. is 
not entitled to a decree directing a transfer of the whole of the 
property (d). 


It is difficult to see, as regards the applications of the present 
section, any substantial distinction between the two classes of cases. 
It is submitted that in Bengal and N. W. Provinces where the law 
docs not recognize an alienation by a Hindu coparcener of his un¬ 
divided coparcenary interest, no specific performance should bo 
decreed in respect of a coparcener’s interest. And even m Bombay 
and Madras where the law allows such an alienation, the Court, 
it is submitted, should not decree such performance. The reason 
is that such alienations are “ inconsistent with the strict theory 
of a joint and undivided Hindu family; and the law as established 
in Madras and Bombay has been one of gradual growth, founded 
upon the equity which a purchaser for value has to be allowed to 
stand in his vendor’s shoes” («). Even in Madras and Bombay what 
the law recognizes is a completed transfer, and not a mere contract 
for sale. It is, however, different, when the intended alienation is 
one for a legal necessity. 

16 . When a part of a contract which, taken by itself, 
can and ought to be specifically performed, 
mwcifoAnJeFn stan^is on a separate and independent footing 

dent part of fjom another part of the same contract 

contiact. ^ 

which cannot or ought not to be specifically 

(4) Foraka v. Vadlamudi (1910) Z'i ment. Ab to tho manager’s liability 
Mad. 359; Adikesavan v. Qurunatha for damages, see 40 Mad. 338, cited 
(1917) 40 Mad. 338. 340- In above. 

sami V. Qanapathia (1879) 5 Mad. 337 (e) Suraj Bunai Koer v. Sheo Prasad 

(F. B.], the contract was made before the Singh (1879) C I. A. 88, 102, 6 Cal. 148, 
passing of the S. B. Act, and the pur- 166. 
chaser was held entitled to an abate* 
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performed, the Court may direct specific performance of 
the former part. 


Divisible and indivisible contracts.—Wliciievor it u asserted 
on one side and'denied on the other tliat certam obligations between 
the parties are so connected tliat it would be unjust to enforce one 
of them alone, the linst thing to mate sure ol is whidher there i.s only 
one contract ot more than one. Not that this will always suffice 
for decirling the dispute, but it will put us ou the road to a deci¬ 
sion. Not that the preliminary im|uiry will alwaj’s be simple; it 
may involve doubtful matters of law, construction, or fact; but it 
must be capable of a dclinitc solution. 

If there is any eontracl, there is either one or moio than one. 

If there is only one, it is reasonable to sup]iosi^ that the parties in¬ 
tended it to be de.alt with as a whole and not piecemeal, uuli‘ss and 
until the contrary is shown. In technical terms, the contract is 
])rcsmnc<l to Ix! entire. If there are more than one, the natural 
inference is the other way, and we shall assume that each contract 
may be separately and independently enforced, unless such a sub¬ 
stantial and intimate connexion is shown between apparently dis¬ 
tinct agreements as would make the obvious construction unrea¬ 
sonable. ■ A clear and express statement of the parties’ intention 
would of course leave no room for dispute; but such a declaration 
is seldom found. The.se observations may seem elementary even 
to baldness; but perhaps a little more attention to tlieir substance 
might have saved some learned [ler.sons from futile perplexity ; for 
nothing is so apt as the neglect of elementary principles to confuse 
the discussion of (amtrovci-ted and complicated facts. % 

Given an entire contract, its nature may be such that only part 
of it can, according to the general rules, be enforced by way of 
specific performance. It would obviously not be just to enforce that 
jiart while the other remained to be performed and could not be 
effectually controlled by the Court. Further, it is obvious that a 
court of justice cannot order a party to do that which would contravene 
any general law or be a breach of any existing personal duty. Hence 
the carefully guarded language of s. 16. For the better general 
understanding of the subject, we will now mention some examples 
of the manner in which the principles are applied in English Courts. 
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B. A. English examples.—It has long been settled law that on a 
■ sale by auction of an estate divided into lots there is a separate 
contract with the purchaser of each lot, and not the le.ss so if the 
purchaser of two or more lots is the same person ; so that, as a rule, 
a defect in the title to one lot will not affect the purchaser’s obliga¬ 
tion to take another. Nevertheless there may be facts within the 
Imovvledgo of both parties establishing such a connexion in use and 
enjoyment between two separate lots as to show that the puichaser 
bought them for a single purpose and would “not have taken the one, 
had he not reckoned upon also having the other.” Whether 
such a state of things e.xists is a cpiestion of fact to be tried as such 
in the regular course. If this is proved, the failure of the seller to 
convey the one lot will be a ground for the buyer to claim to be 
released from his contract as to the other (/). Cases of this land are not 
frequent. 

A more usual species is that of a single instrument containing 
several undertakings on which the question arises whether they are 
■ separately enforceable. “ As a general rule all agreements must be 
considered as entire. Generally sjwaking, the consideration for the 
whole and each part of an agreement by one party is the performance 
of the whole of it by the other, and if the Court is pot in a 
position to compel the plaintiff, who comes for specific performance, 
to perform the whole of it on his pari, the Court will not compel the 
defendant to perform his part or any part of the agreement ” {g). 
.Accorduigly specific performance lias been refused of an agreement 
to grant a lease, where the terms included the maintenance of a 
railway by the lessee on the land demised, (h) and of a covenant 
in a lease to appoint a servant to perform specified duties for the 
benefit of occupiers: (i) these being such undertakings as the Court 
could not superintend. 

There are kinds of busmess, however, where the needs and cons¬ 
tant practice of the business require a different construction. Where 
in a single agreement for a building lease the land is mapped out in- 


(/) Cammjor v. fitroie. (1834) 2 (h) Jilachett v. Bates (1805) L. R. 

My. & K. 700, 39 E. B. 339. 1 Cli. 117. 

(g) Mellisli, L.J., Wilkimon v. (i) Ryan v. Westminster Chambers 

Clements (1872) L. R. 8 Ch. at p. 110. Association [1893] 1 Ch. 116. 
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plots, and the lessee undertakes to build a certain number of houses 8. R. A 
on each plot, and, when he has built and finished them to the lessor’s Ss. 16,11 
satisfaction, is to be entitled to one or more separate leases of the res¬ 
pective plot; there it is held that the lessee’s right to a lease of any lot, 
whether in his own hands or in those of an assignee, is independent 
of the performance of the terms as to the other lots. In fact a 
building lessee works with capital borrowed in instalments which he 
would be unable to raise as required if the lender’s security deixmded 
on the fulfilment of the builder’s obligations over the whole of the 
property {j ). 

Simultaneous agreements by A. to sell Whitcacre to B. and by 
B. to sell Blackacre to A. are not, without more, an entire contract 
even if recorded in one memorandum, but severable ; ,aiul, according 
to the general rule of evidence, extrinsic evidence is not admissible 
to show that an e.xchango w’as intended {k). 

Where specific performance is claimed by some of several pur¬ 
chasers.—^MTicre there is a single contract for the .sale of immo¬ 
vable property by the owner thereof to several persons, specific 
performance camiot be decreed against the vendor at the suit only 
of some of those persons, if the others refuse to join them in 
claiming performance, 'rire present section docs not apply to 
such a case ( I). 

17 . The Court shall not direct the spccifio perfor- 
Bar in other maiice of a part of a contract, except in 

cases of spocilic • i ii r x.i 

performance of ])art ^^3-308 COmillg Unclcr OUC 01 otllCI 01 the 

of contract. tlitee last preceding sections. 

This section ajtpears to be inserted out of abundant caiSlon 
to guard against sjieculativo extensions of the jurisdiction. Having 
regard to the reason of the thing and to the language of ss. 14, Ifi, 
it does not seem applicable to a case whore all the rest of the con¬ 
tract has already been performed. As to the jurisdiction 
to restrain the breach of a negative agreement by in¬ 
junction', notwithstanding that it may have the effect of 


(j) Wilkinson v. Clements (1872) & K. 251, 39 R. R. 195. 

L. R. 8 Ch. 90. (1) Snjiur Hahman v. Makaramun' 

(A;) Ckoome v. Lediard (1823) 2 Myl. nessa Bibi (1897) 24 Cal. 832. 


66 
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8. R. A. enforcing part of a contract of which, as a whole, specific performance 
8.18. could not be decreed, see s. 57 of this Act. 


12,, Where a person contracts to sell or let certain 
Purchaser^ property, having only an imperfect title 

v™iur”withira. thereto, the purchaser or lessee (except 

i^eriect title. ag otherwise provided by this Chapter) 

lias the following rights :~ 


(a) if the vendor or lessor has subsequently to the 
sale or lease acquired any interest in the pro¬ 
perty, the purchaser or lessee' may conqiel 
him to make good the contract out ot such 
interest; 

(b) where the concurrence of other persons is neces¬ 
sary to validate the title, and they are bound 
to convey at the vendor’s or lessor’s requjst, 
the purchaser or lessee may compel him to 
procure such concurrence; 

fi;) where the vendor ])rofesses to sell unencumbered 
property, but the property is mortgaged 
for .an amount not exceeding the purchase- 
money, and the vendor has in fact only a right 
to redeem it, the purchaser may compel him 
to roilecra the mortgage and to obtain a con¬ 
veyance from the mortgagee; 

(d) where the vendor or lessor sues for specific 
performance of the contract, and the suit i.s 
dismissed on the ground of his imperfect title, 
the defendant has a right to a return of his 
deposit (if any) with interest thereon, to hi.s 
costs of the suit, and to a lien for such deposit, 
interest and costs on the interest of the vendor 
or lessor in the property agreed to be sold or let. 
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Contents of the section.—6V«(mct must Iw. jicrfurnml arcnnliiii/ to 
ahilitij ut lime uf }ierformtii)C(\ —.Siib-.s. (a) is really wry plain justice. 
A sellcis' obligation i.s deterinined by the contract; he is bound to 
fulfil it if he can when he is called upon to do so. and tho Court will 
then coin[«l him to the full e.xtent of his present ability if it is a 
proper case for sp'cifio ix'rforrnance. The seller i.s likewise entitled 
to enforce tho contract if he can make a good tille at the pnnK'r time 
()«). 

A man may, if he chooses, bind himself to sell that which he 
has not but ex|)cefs to have in time to jierform the iiromise, taking 
the risk of failure ; in the case of goods current in the. market t.here 
is nothing out of the way in this. Talk about estoppel iu this con- 
ne.vion can only make a ](!ain matter obscure. When it occurs (w), 
it arises from confusion between the creation of a iiersonaJ obli¬ 
gation and the passing of )n'o|)erly. a confusion which was common 
at one time but si'ould be carefully avoided by all students of eijuity 
who wish to keep their heads clear. 

Piurliftsi'i' ucijuiriuf/ imtsluntliuij title.- There is one case 
on ri'cord where a inirchaser atteniiited to make an uiifaii' use of 
this rule ; having found an objection to the seller’s title, an(t rei|uire(l 
it to lie removed, which so far was a eoirect course, he broke off 
the negotiations and bought uji the outstanding interest him.self, 
thus making it impossible for the vendor to complete. The, Court 
would not tolerati‘ this sliaip practice anil decreed specilic jierfor- 
iiiaiife against the piiirdiaser, allowing him the e.vpenses he had 
ineurri.’d. In substance lie was not free, alter tiieating the contract as 
subsisting, to acipiim the outstanding right or suji|iosed right 
otherwise than a. .igeiit for the vendor (o). It is a singular i^e, 
but the warning given by the deeision goes beyond that )iarticular 
combination of facts. 

ConseqiKnlieil rules, (b), (c) declare usual in¬ 

cidental conseiiuences of the principle. iSub-see. (d) shows that 
tho elfect of the t'ouit refusing s]K‘cilic )ie,rformiince on the ground 
of want of title is a judicial rescission of the contiaet, with the con- 
.seqiiences stated (p). 

"{mi' M7,rlh,ek~'\. liiillir (1^04) iTf ‘if. TCif37^1.12712.1 r 7 R. 4118 : the 
VcH. at ]i. 7 H. It. at. p. 4211. juili'meiUsf»ive tlie point fn;e from the ’ 

(,i) There is no sueli thing in Frj; on rat tier intricate ilet,ails of the narrative 
bpecitlc Perfornianie. (p) I'l/nitr v. MarrM (18117) L. R. 

(o) ihrrcll v. dcodijmr (18fi0) L 2 Eq. 744. 


S. R.A 
S. 18, 
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Vendor’s duty as adjoining otimer.—By an extension, as 
it seems, of the principle declared in sub-sec. (b), a seller may be 
bound, in peculiar circumstances, to acts or undertahings on his 
own part to complete those tights or immunities annexed to the 
title which he has led the buyer to expect, or at any rate may be 
unable to obtain specific performance except on the terms of satis¬ 
fying the buyer’s expectation {q). It is better, however, to seek for 
a less artificial solution. 

Clause (a); Interest acquired after sale.—-The provisions of this 
clause are similar to those of s. 43 of ihe Transfer of Property Act. A 
good illustration of this clause is afforded by the case where one of 
two Hindu coparceners agrees to sell property belonging to them as 
absolute owner thereof. In such a case the purchaser is entitled 
on the death of the other coparcener to a transfer of the whole pro¬ 
perty from his vendor (r). Though a judgment-debtor is incom¬ 
petent to sell or otherwise dispose of his property pending a lease 
thereof granted by the Collector in the com',so of execution proceed¬ 
ings (s), yet if he does execute a sale-deed of the property while the 
ease is subsisting, the purchaser is entitled, after the expiry of the 
lease and the termination of execution proceedings, to possession of 
the property; and this is by virtue of the principle underlying the 
present clause ((). Where the defendant agrees to give a lease 
to the plaintiff for fifteen years, and before the lease is e.xecuted 
grants a lease of the same land for two years to another person who 
has no notice of the agreement, the case is one for damages under 
s. 19, and not a case to which the present clause can have any appli¬ 
cation. The Allahabad High Court, however, treated the case as 
one under this clause, and directed the defendant to execute a lease 
to the plaintiff for the period and upon the terms contained in the 


{q) Baskeomb v. Beckwith (1869) 
L. B. 9 Eq. 100, see p. 127 above. But 
this case is open to the icmark that the 
judgment evades the question what the 
contract really was. Qu, is it not really 
a case of simple misrepresentation by 
a misleading though not dishonest plan 
and particulars, or else of an ambiguous 
offer which the buyer was justihed in 


accepting in the sense more favourable 
to himself ? If so, the Court gave 
the plaintiff more than his due. 

(r) See Virayya v. Hanunianlj (1890) 
14 Mad'. 459. 

(a) C. P. C., 1882, ss. 323, 325 A, 
C. P. C., 1908, Sch III., paras 7, II. ■ 

(0 Magniram v. BoWai«( 1912) 36 
Bom. '510. 
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agreement, the lease to take effect after the determination of the S. R. A 
existing lease («), Tliis decision, it is submitted, Ls obviously wrong; “• 

By s. C of the Transfer of Property Act it is enacted that “ the ' 

chance of an heir-apparent succeeding to an estate, the chance of 
a relation obtaining a legacy on the death of a kinsman, or any other 
more possibility of a like nature, cannot be transferreil.” The 
interest of a Hindu reversioner as well as tliat of a Mahomedan 
heir in the estate of his ancestor is mere sjks sturessioim, and it is 
neither transferable nor releasable (v). It has accordingly been 
held (w) that though a Mahomedan daughter may in consideration 
of money paid to her by her father release her interest in her father’s 
estate, the release is no bar to a claim by her after her father’s death 
to her share of inheritance in his estate. .It was contended in that 
case that the release was binding on the daughter on the principle 
that equity considers that done which ought to be done. But this 
contention was ovmrulcd on the ground th,at to give elfcct to it 
would be to defeat the express provisions of s. (i of the Transfer of 
Property Act. This case is distinguishable from the followiirg 
case which is an illustration to s. 43 of the Transfer of Property 
Act : “ a Hindu, wdro has separAted from his father B., sells to C. 
three fields, X., Y. and Z., representing that A. is authorized to trans¬ 
fer the same. Of these fields Z. does not belong to A., it having been 
retained by B. on partition ; but, on B.’s dying, A. as heir obtains Z., 
t’., not having rescinded the contract of sale, may require A. to 
deliver Z. to him.” This is not a case of a transfer of spes succes- 
mmis, but of a specific proirerty. 

Clause (d) : Return of deposit.—In the absence of a con- 
tract to the contrary a vendor is bound to gi\e the purchaser *a 
title free from.rcasonable doubt ” [see 8. 2.’) (b) below]. If the’ vendor 
sues for specific performance, but specific performance is refused 
on the ground that he could not give a title free from reasonable 
doubt, the purchaser is entitled to a return of his deposit (*). There 

1 «) Herjti Prasad v. Wazir AU (1900) 201 ; Sumimddin v. Abdvl Hiuan (1907) 

23 All. 119. 31 Bom. 105. 

(r) Sham Sutida Lai v. Achhan (ai) (1907) 31 Bom. 165, j«pro ,• Sri 
ilaaimr (1898) 25 I. A, 183, 189,21 All, Jatjdnnada Jtaju v. Sri Rajah Prasada 
iJanaki Ammly.NarayansamUlSlh) Rao (1916) 39 Mad. 564. 

43 I- A.j207, 209, 39 Mad. 634, 638j (x) Haji Mahomed Milha v. Muaaji 

Shoorjeti V. Dhmrjtli (1907) 30 Mad. Eeaji (1891) 15 Bom. 657, 669. 
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is a similar provision in s. 55 (fi) (b) of tbe Transfer of Frorwrty Act 
by which it is enacted that when the purchaser “ properly declines ” 
to accept delivery of the property, he is entitled to a charge on the 
property for the earnest. Whether a purchaser has “ projxsriy ” de¬ 
clined to accept delivery of the property depends on the terin.s of 
the contract and the circumstances of the case. Whore a purchaser 
refuses to conijdctc alleging that the title is defective, he is entitleil 
to a refund of the dcjiosit it he was justified in refusing the title, but 
not if he was bound to accept tbe title, Thus wlicre a vendor agrees 
to sell land .and the buildings tlicroon, but it turns out that the only 
interest lie lias in the land is a revocable license to occuyry the land, 
and the purchaser refuses to comjiletc, he is entitled to a rctimi 
of the deposit (»/). 

Wierc a contract contains a clause as to what is to be done 
with tile deposit if the contract is not performed, tlie Court must 
be guided by the terms of the contract, and the rights of the prarties 
are to be determined as in the case of any other contract ( 2 ). Where 
there is 110 such clause, the Courts of British India have followed the 
pMuicipiles laid down in the following piassage in the judgment of 
Cotton, l.,T., in Horn v. iS'mif/i (a):— 

“ There is a variance, no doubt, in the expressions of opinion, if not 
in the decisions, witli reference to the return of the deposit, but I think 
that the judgment of Lord Justice James (b) gives usihe piinciple on which 
we should deal with the case. What is tlic deposit? The deposit, as I 
understand it, and using the words of Lord Justice James, is a guarantee that 
the contract shall bo |ierformed. If the sale goes on, of course, not only in 
accordance with the woixls of the contract, but in acconlanco with the 
intention of the parties making the contract, it goes in part payment of the 
imrcliase-inoney for which it is deposited ; but if on the default of the pur¬ 
chaser the contract goes oflf, that is to say, if he repudiates the contract, 
then according to James, .L.J., he can have no right to recover the deposit. 

“ I do not say that in all eases where this Court would refuse specific 
performance, the vendor ought to be entited to retain the deposit. It may 


(y) Ibrahimbhai v. Fletcher (1897) 
21 Bom. 827, 853. 

(z) Howf. V. Smith (1884) 27 Ch. Div. 
89, 97. If time is not of the essence of 
the contract, and the purchaser oSm 
to complete within a reasonable time 
from the date for performance fixed 
in the contract, the vendor is not en« 


titled to forfeit the deposit, even if the 
contract provides for forfeiture in 
default of completion on the date fixed: 
Jamshed v. Burjorji (1916)43 LA. 26, 
40 Bom. 289. 

(o) (1884) 27 Ch. Div. 89, 95. 

(6) In Ex parte BarreU (1819) L. R. 
lOCh.612. 
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well bo that tliore 7)iay Ix* ciroiiriistaiicos which vvouid justify this (\>urt in 
lioHiniii^', an<l which wouiil tvijiiiiv the ('t)urt, acconliuii to its onlinary 
rules, to refuse to onlor 8[>e<'ilic ()crformani‘e. in which it could not liosoid 
that tlio {jurchasor had ro|m<lia1od the cojilract. or that, he had entirely 
[Hit an end to it so as to enable the vomlor to n'taiti the deposit. [ii oialer 
to enable the vcn<lnr so to act. in iny opiiuon, there must ln' acts on the 
part of tile pure ha.V‘r which not only annnint to delay sullu iimt- to deprive 
him <if the eijuitaliii’ remeily of .sjKa ilie (lerformance, hut whu li woiihl make 
his conduct amount to a rejjudiation "ii hi.s part of t!ie contract.'’ 

In Iluive 1 '. Hinith, t ! ii ‘ contrai't was lor sale of real esiatc', and 
it was to be perforined on llie 2ltli of April, 18111. Tlie completion 
of (lie piireliase was delayed by the pnrebaser, and the veinlor, after 
pressinfr for eonipiction, agreed on the 2(lth of dune, 18SI, to extend 
the tinu! for eonipletion for a. inonfli, on. ])aynienl. of eeiluiii eosts 
but at tbe same time warned the. pnroliasm' tliat unless the ])nrclia.se- 
money was tlnm ])aid he woidd nnsell the jirojjeity. Tli<^ piirediaser 
failed to enmplete within a inonth, and on 2rifh of didy lie, fcariiiK 
that tlie vendor would re-sell tlie jiropeCy, liroiipht an action a.gainst 
the vendor for s]ieeifie ])orfonnauce. h’roiii the cimdiiet of fhe pur¬ 
chaser and from the eorresjionileuce it appcaresl that the pnrehaser 
never was up to, and even at, the time when lie lirought the action, 
ready with the money in order to ])nreliase tlie estate. 'Die Court 
hchl that ho was iioithev entitled to sjiecilic ])erformauce nor to a 
return of tlie depo.sit. Following Ihi.s decision, the High Court of 
.\Iadi'a.s, in a ease in which the tacts were more or less similar, refused 
■jpecitic jierformance to the purchaser and held also that he was not 
entitled to a return of the deposit (e). H]ion the same principle' 
it has lieen held that where a contract Jor .sale goes off by default 
of the purchaser, the vendhr is entitled to retain the deposit ( 9 ), 
But where there is no repudiation of the contract by the purchaser 
nor any conduct on his part amounting to repudiation, he is 
entitled to a return of the deposit, though specific performance is 
refused (e). 

(c) Natem Aiijar v. App^ivu (1913) Lfrf. (1911) 33 All. 166 (sale of goods). 

38Mad. 178[F. B.]; Fecrayyav. (e) Ahkeshi Dassi v. Hara Chand 

(1914) 27 Mad. L. J. 482. Da*? (1897) 24 Cal. 897; Ibrahinibhai 

(d) BwAatt Chand v. fladAa Kiihan v. Fie/cAcr (1897) 21 Bom; 827 [F. B.]j 
Das (1897^ 19 All. 489; Roihan Lai v. Balmnla v. Bira (1899) 23 Bom. 66, 
Delhi Cloth tb Oen^ral MiUa Co., 60*61. 


S. 

S, 18. 
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The dismissal of a purchaser’s suit for specific performance 
is no bar to a separate suit for a return of the depo.sit (/). It is, 
however, desirable that the right to a return of the deposit should 
be determined in the suit for specific performance, and if the plain- 
tifl has not in Ids suit for specific performance made a claim in the 
alternative for a return of the deposit, he .should be allowed to amend 
the plaint, though the amendment may be asked for at a late stage 
of the case (</). 

A deposit is not a penalty, but a payment in part of the purchase 
money, made as a guarantee that the contract will be performed. 
It results from this that if the seller seeks to recover damages 
beyond the amount of the deposit, he must give credit for the deposit 
which he has retaiircd. Thus if it is provided by the terms of a 
contract that if the purchaser shoidd fail to comply with the condi¬ 
tions, the deposit shoidd be forfeited to the vendor, and that the 
vendor should be entitled to resell the property and recover from 
the purchaser the deficiency upon resale, the deposit, though for¬ 
feited, is to be taken into account in estimating the loss on a resale, 
and it is to bo deducted from the deficiency upon resale so as to 
diminish the deficiency (h). 

19. Any person siting for the 'specific performance 
„ . , of a contract may also ask for compensa- 

comprnsation in tion foi' its breach, either in addition to, or 

certftiii cases. 

in substitution for, such performance. 

If in any such suit the Court decides that specific per¬ 
formance ought not to be granted, but that there is a 
contract between the parties which has been broken by the 
defendant and that the plaintifi is entitled to compensation 
for that breach, it shall award him compensation accord¬ 
ingly. 

If in any such suit the Court decides that specific 
performance ought to be granted, but that it is not 

If) Perangodan v. PeruvUoduka (1884) 27 Ch. Div. 89, 91. 

(1904) 27 Mad. 380. - (A) OeWen v. M?/(1858) E. B. 

ig) IbrahinAhai v. Fisher (1897) & E. 485; The Vellore Tah^ Board v. 

21 Bom. 827, 851.862; Horn v. 5mi(A Oopalae&mi (1913) 38 Mad. 801. 
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sufficient to satisfy the justice of the case, and that some 
compensation for breach of the contract should also be 
made to the plaintiff, it .shall award him such compensa¬ 
tion accordingly. 

Compensation awarded under this section may be 
assesse<l in such manner as the Court may direct. 

Explanalion. The circumstance that the contract 
has become incapable of .specifu^ performance does not 
preclude the Court from exercising the jurisdiction conferred 
by this section. 

Illn.strolioiis. 

f)f tlio 80 t:oiul panij^raiili - 

A. contracts to sol! a liundnMi inamnls of rice In li. H. IningK a suit to 
coinjicl A. to iiorfonii tlio oontnu t or t(/.|my coinpcnsatlon. 'I’lio (.'ourt 
is of opinJon that A. has nudo a valid contract and has brohcii it, without 
oxciiso, to the injury of Jh, hut that sjict il'c porfonnanco is not ti>o proper ■ 
lomedy. It rfhall award to B. such coin})cn8Ji(iou as it deems just, 
of liio tJiird paragraph - 

A. contracts witli B. to sell him a house foi- l*,s. 1,(KX), the price to be 
l>aid and the possc.ssion given on the 1st .lanuary, 1877. A. fails to jierforni 
lys jmrt of the contract, and B. hriiig.s his s'lit for 8|R*cilk' jrcrfonnaiu'o and 
compensation, which Is decided in his favour on the l.st January, 1878. 

The decree may, hesidos ordering Sjiecjtie performance, award to B. compen* 
.sation for any loss which he has su.staiiied by A.’s refusal. 

of the K.xidanation— 

A., a purchaser, sues B., his vendor, for specifio pciforraanco of a 
contraot for the sale of a jiatent. Before the liearing of tho suit the patent 
oxi»ires. Tho Court may award A. comjtonsation for the non-pcrforraance|| 
of tho contract, and may, if necessary, amend the plaint for tljat purpose. ** 

A. .sues for -the specilic i^crformanco of a resolution passed by the 
Directors of a piiblie company, under which he was entitled to have a 
certain num})er of shares allotted to him, and for componsation for the 
non-performance of the resolution. All tho shares hml been allotted before 
the institution of the suit. Tho Court may, under this section, award 
A. compensation for the non-performonco (i). ' 

Frame of the section.—The particularity of the language 

is due to the fact that the jurisdiction to award damages was in 

(t) Ferguson v. Wilson (1806) L. R. after amendment by statute, which gave 
2 Ch. 77, Ihows the imperfection of the only a strictly alternative power to 
old English chancery jurisdiction even award damages. 


S.B.A 
8 . 19 . 
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the English .Court of Chanceiy a statutory novelty dating from 
about the middle of the nmctccnth century. There is no such 
question 6f limited jurisdiction in India as those which troubled 
courts of equity in England, and the explanation makes it clear 
that English precedents of that kind are vsholly inapplicable. 

Damages may be awarded' though not asked for.—Where 
the case for specific performance or injunction fails, the Court may 
itself award damages or order an inquiry as to damages, though no 
damages bo asked for in the plaint (j). 

Subsequent suit for damages.— The dismissal of a suit for specific 
performance or for an injunction is a har to a fresh suit for 
damages in res)X'et of the .same cause of action. See ,s. 29, below. 

20 . A contract, otherwise proper to be specifically 
ei'iorced, may be thus eriforcetl, though a 
i»‘ sum he named in it as the amount to be 

default is willing to pay the same. 


Jlhifilmlion. 

A. contracts to "rant B. an under-loaso of property by A. under 
( ^, and that he will apply to 0. for a license necemry to the validity of 
the under-lease, and that, if the license is not procured, A. will pay B. 

Ks. 10,000. A. refuses to apply for tho license and oilers to pay B. the 
Us. 10,000. B. is nevertheless entitled to have tho contract specifically 
enforced if C. consents to give the license. 

[Long V, Bou'ring (1864) 33 Beav. 685, 140 R. R. 272.] 

Penalties and damages.—This section is only remotely connected 
with the general rule as to consequential penalties and liquidated 
damages, as to which see I. C. A., s. 74. It does not touch the 
case of an express contract giving an option to the promisor. If on 
the true construction it appears that such is the contract, it will be 
enforced accordingly to its terms. 


ij) Kritkm Aiyur v. Shammm y. ATorsi (1896) 19 Bom. 764?770. 
(1912) 23 M»d. L. J. 610,617 ; CaUianji 
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Liquidation of damages not a bar to specific performanco.— S. R. A. 
The principle of this section applies also to injimctions. Tlw. 20,81. 
if a case bo a propc one. for an injunction, the fact (hat (he contract 
contains a provision for a penalty for its non-|ierforinance is no bar 
to an award of lelief by way of injunction (r). 


(h) CoiUmcls which cannot be spccijicallij cnfmccd. 


(.'ontiMct' not 'pcci 
ticiilly I iiforcciilik*. 


21 . The I'ollowintt 
In' spociliciilly enfon ed : 


coiilriicts cannot 


(a) a contract for tin' non-performam o of wbiclt 
(nriiiptnisation in niontty is an ailcipiatr' ndicf; 

(b) a contract wliidi runs into sncli minute or 
minieroiis details, or which is so dependent 
on tile jicrsonal (pialifieations or volition of 
the parties, or otherwise from its natnre is sncJi, 
tliat the (lourt cannot onlorce specilic jier- 
forinance of its materia terms ; 

(c) a contract tlie terms of wldcli the Court can¬ 

not find with reasonaole certainty ; 

(d) a contract whitdi is in its nature revocable; 

(e) a contract made by trustees eitlicr in excess 

of tJieir powers or in breach of tlicir trust; 

(f) a contract made by or on behalf of a corpora¬ 
tion or public company' created for special 
purposes, or by the promoter's of such ,eom^ 
pany, which is in excess of its powers ; 

(g) a contract the performanco of whieli involves 
the performance of a continuous duty extend¬ 
ing over a longer period than three years from 
its date; 

(h) a contract of which a material part of the sub¬ 
ject-matter, supposed by both parties to exist, 
has. before it has been made, ceased to exist. 


(k) Madras By. Co. v. Rust (1801) 14 Mad. 1$, 22. 
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B- A. And, save as provided by the Code of Civil Proce¬ 
dure [and the Indian Arbitration Act, 1899,] (I), no contract 
to refer [present or future differences] (m) to arbitration shall 
be specifically enforced («); but if any person who has 
made such a contract and has refused to perform it sues 
in respect of any subject which he has contracted to refer, 
the existence of such contract shall bar the suit. 

Illustrations — 
to (a)— 

A, oontrax'ts to sell, and B. contracts to buy, a lakh of rupees in the 
four i>cr cent, loan of the Government of India: 

A. contracts to sell, and B. eontraota to buy, 40 chests of indigo at 
Rs. 1,0^) i'ler chest; 

In consideration of certain property liaviug been transferred by A. to 
B.. B. contracts to open a credit in A.’s favour to the extent of Rs. 10,000, and 
to honour A.’s drafts to that amount. 

[fMrm V, Jlmaiiy (I87K) L. R. 5 P. 0. 340.] 

The above contracts cannot lie specifically enforced, for in the first 
and second both A. and B. and in tho third A., would be rc^imbursed by com- 
]»ea'<ation in money. 

to (ij)— 

A. contracts to rcndei' personal service to B.: 

A. contracts to employ B. on personal service : 

A. , an author, contracts with B., a publisher, to complete a.literary work. 

B. cannot enforce specific performance of these contracts. 

A. contracts to buy B.’s business at the amount of a valuation to be 
made by two valuers, one4o be named by A. and tho otiier by B. A. and B. 
each name a valuer, but l>efore tho valuation is made A. instructs liis valuer 
not to proceed. 

[Ficiersv. Ficitera (1867) L. R. 4 Eq. 529. It is clear that there is not 
a contract capable of specific enforcement, but not clear why A. should 
not be restrained from interfering with the valuation.] 

By a charter-party entered into in Calcutta between A., the owner of a 
ship, and B., the charterer, it is agreed that tho ship shall proceed to 


(l) These words were added by s. 21 1899), s. 2L 

of tho Indian Arbitration Act, 1899 {IX («) The last 37 words of s. 21 do 
of 1899). not apply to any submission or arbitra- 

(m) These words were substituted for tion to which theprovisions of the Indiau 
the words “a controversy” by the ArbitrationAct, 1899(IXof 1899)apply; 
Indian Arbitration Act, 1899 (IX of sec s. 3 of that Act. 
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Rangoon, and there load a cargo of rice, and thenco proceed to Ix>ndon, 
freight to be paid, one-third on arrival at Rangoon, and two-tliirds on 
delivery of the caigo in London: 

[Cp. Le Blanch v. Ora)ujcr (1860) 35 Boav. 187, 147 H. R. 105.] 

A. lets land to B. and B. contracts to cultivato it in a pat tionlar niaimcr 
for three years next after the date of the lease: 

A. and B. contract that,in consideration of animal atlvancos to bo made 
by A., B. will for three years next after the date of the contract grow jiarti- 
cular crops on the land in his possession and deliver thorn to A. wlion cut and 
ready for delivery; 

A. contracts with B. that, in consideration of Rs. 1,000 to l)o paid to 
him by B., ho will paint a picture for B. : 

A. contracts witli B. to execute certain works whicii the Court cannot 
.superintend: 

A. contracts to supply B. with all the goods of a certain class whicli B. 
may require: 

[Hero there is no contract until B. gives a dolinito onlcr: sisi p. 32 
above.] 

A. contracts with B. to take from B. a lease of a certain houso for a 
specified term, at a a])ecified rent, “if thg drawingroom is liaiidsomcly 
decorated,” ever; if it is held to have so much certainty that compensation 
can be recovered for its breach : 

[Taylor v. Portiiiyton (1855) 7 1). M. & (b 328. 109 K. R. M7.* An 
authority which probably would not be extended. | 

A. contracts to marry B.: 

The above contrntrts cannot be sjKJcifically enforced. 

to (e)— 

A., the owner of a irfroahmcnt-room, contracts with B. to give him 
accommodation thcie for tiie sale of lus goods and to furnish him with 
the necessary a|ipiianccs. A. refuses to perform his contract. The ease is 
one for compensation and not for 3|K*cifi(! jierformonco, the amount and nature 
of the accommodation and appliances Ixiing undcfincil. 

Chocolate Co. v. Crydal Pahtce <'o. (1855) 3 Hm. A G. 119, 107 
R. R. 49: the reason adopted in the illustration was not tlie only one.] 

to (d)— 

A. and B. contract to become partners in a certain business, the contract 
not specifying the duration of the proposed partnership. This contract 
cannot be specifically performed, forj if it were so iierformed, either A. or B. 
might at once dissolve the partnership. 

[Scan V. Raymenl (1868) L. R. 7 Eq. 112. It may bo otherwise if the 
partnership is for a defined term: Bngland v. Curling (1844) 8 Beav. 129, 

68 R. R. 39.] 


S. B. A. 
S. 21. 
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'to (c)— 

A. is a trustee of land with power to lease it for seven \ ears. He enters 
into a contract with B. to grant a lease of tlic land for seven years, with a co- 
venant to lenow the lea^'c at the expiry of the term. This contract cannot 
be specifically enforced. 

The Directors of a company have power to sell the concern with the 
sanction of a general meeting of tho sharc'holders. 

They contract to sell it without any such sanction. This contract 
cannot Ik? s]>ceifica!ly enforced. 

Two trustees, A. and B,, empowered to sell tnist-property worth :i 
lakh of rupees, contract to sell it to C. for Rs. 30,()00. The contract is so 
disadvantageous as to he a bn'acli of trust. ('. (-aimot enforce its .specific 
]K>rformance. 

The promoter's of a company for working mines contract that tlu^ ooni- 
patiy, when formed, shall jmrehase certain mineral proia*rty. They take 
no proper precautions to a^cei+ain tlio value of such property, and ‘in 
fa(tt agree t<> pay an extravagant price therefor. Tll(^y also stipulat!.' 
that the vcnrlors.shallgivc them a bonus out of tbe pundinso-money. Tlii.s 
contract cannot lx; specifically enforced. 

[Morllod- V. ii'dkr(im) 10 Ves. 2!I2, 7 11. It. 417, suggested tiic first 
and tliiixl ])aragrapiis. 4’he .scoond and fourth slate plain cases of broach of 
trust or fiduciary duty.] 

to(fH 

*A company existing for the sole jiurpose of making and working a 
railway contracts for tho purchase of a piece of land for the purpose of ercet- 
ing a cotton mill tliereon. This contract cannot be specilically enforced. 

[This is the simplified tyj )0 of an agreement ‘ultra vims.’ ^iieli 
simplicity liardly occurs in ]ir!vcticc.] 

to (g)- 

A. contracts to let lor twenty-one years to B. the right to uso such part 
of a certain railway made by A. as was upon B.‘s land, and that B. should 
have a right of ninning carriages over the whole line on cerlaiii terms, and 
might re<{uiro A. to supply the necessary engine power, and that A. should 
during the terra .kee]> the whole railway in good repair. Specific perform¬ 
ance of this contract must be refused to B. 

[liiachU V. }klk'S (18(i.7) L. B. 1 C'h. 117 has supplied the facts. ] 
to(h)— 

A. contracts to pay an annuity to B. for the lives of 0. and D. It turns 
out that, At the date of the contract, though supyo.scd by A. and B. to be 
alive, was dead. The contract cannot he flpecilically j)erfurrae<l. 

[For reported cases of this class, see on T. (,'. A., s. 2'\ p. ITl above.] 

Diversity of cases included—It is rather unfortunate that this 
section and the illustrations do not more clearly distBignish cases 
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where there is a contract binding in law and enforceable, only £ 
not by specific performance, from tho.se where there is no contract 
at all. fuses under ,sub-secti<nis (a), (b), and (g) belong to tJie former 
class ; cases under snli-sections (c). (d), mostly but as the illustrations 
show-^not wholly to the latter; cases under (e) and (f) may belong to 
either, accorduig as the promisor has or not nnule himseli. ]H'rsonallv 
liable be.sides purporting to bind beneliciaries. or a jirincipal, whom 
he liiid no authority to bind ; (h) was probably intended to apply 
only to ca.se.s of common misiahe. or the failure of a fundamental 
condition, going to tin! rout of l.he eoirtract, but its terms are wide 
enough to cover a partial failure of consideration. But p(!rhaps 
the luse of the word ■contiacl’ in the enacting |)art was meant to 
e.xclude all cases of wholly void agreemi'iits, though it is haul to 
see how 'a contract thcteims of which thi! Comt cannot Ibid with 
reasonable certainty ’ can escape being an agreement void for mi- 
certainty under s. 2',l of the foutraet .\et. 

In cfanse (d) Ihe word ‘ revocable ' is inaccurate ; it should 
rather liave been ‘ dctcrminalile.' Theic is no such (lung as a re- 
vocalilc contract of any kind, lint for tin; illusfration, one would 
have thought the, draftsman liail in mind siicli cases as Mimrhoiise 
V. (.'olrin {<>), where tlie alleged promise amounts only to an e.\|)ros- 
sion of intention to do or give what the promisor himself thinks 
proper. 

The li.vcd limit of time laid down by clause (g) does not eorres- * 
[Hind to any rule or jnesmnjition in I'higllsh law. It slionid be need¬ 
less to remark that an agreement which is to be performed within 
three yeais, or one. m- oni‘e for all anil immediately, may, nevertbcji^ 
less, on one of the ollu'r groimds cmimeiated. lie siith as tlie foui't 
will not order to be specifieall)' ]ierformed 

l.'hnise (e) is in truth a jiarticular ease under a more genera! 
principle which is not e.xplicity asserted in the Act, lint of wbieb 
the justice, and necessity are obvious, 'I'he fonrt cannot order a 
performance that woulil be a punisluilile offence, or contravene any 
■statute or public regulation made by lawful authority, or bo wrongful 
against any third pcr.son. The case of .V. making incompatible 
agreements with X. and Y. lias been considered at p. i:>, above, under 


1. R. A. 
8 . 81 . 


(o) (ISSi) 1 licav. 311, li.R. .152. 
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S. B. A. s. 6 of the Contract Act. As to unlawful agreements in general, see 
the commentary on I. C. A., s. 23. 

Clause (a) : where oompeneation in money is an adequate relief.— 
“An ordinary contract to lend or borrow money, whether on 
security or otherwise, comes within this category. But suppo¬ 
sing money has already been advanced and the borrower refuses 
to execute a mortgage according to the agreement, the lender 
would apparently be prejudiced if the loan were to remain without 
security, and it is difficult to see what difference it would make 
in this respect whether the entire loan had been advanced or only 
a portion, if in the latter case the lender has been ready and willing 
to advance the remaining sum according to the agreement. On 
the other hand, if the loan was liable to be repaid at once and the 
borrower is willing to pay it off, there would be no object in decreeing 
specific performance in such a case ” (p). Where money promised 
as a loan by a mortgagee is not advanced in full, the mortgagor is 
only entitled to recover, if anything, damages for non-payment 
of the balance ; he cannot sue for specific performance of the agree¬ 
ment to lend the full sum promised (q). See I. C. A., s. 39, notes 
under the head “ Disabled himself from performing,” p. 281, above. 

Clause (b).—Contracts involving personal services cannot be 
specifically enforced (r); see the first throe illustrations of cl. (b). 
Similarly no specific performance can be decreed of a contract to 
give in marriage (s). Contracts by which a party thereto agrees 
to execute works which the Court annot superintend camiot be 
specifically enforced. So it was held w'here A. agreed to sell his 
property consisting of a building and vacant land to B., and B. agreed 
to build a temple on a portion of the land and to secure an annuity 
to A. and his wife ((). See also notes to s. 12,«“ Contracts to execute 
building or other works,” p. 870 above. 

(p) Meenakshi Sundarav.Bathnaaami 34 Mad. L. J. 343; Sheik Qalm v. 
(1918)41 Mad. 969, at p. WiT ; South Sadatjan Jiibi (1916) 4^ Cal. GO. 

.African Territories Co. Ltd. V, Wallington (r). RamCharanv. Rakhal Das (1914) 
[1898] A. C. 309. 4lCal.l9,33. 

(?) PhulChandv. Chand Md (1908) («) In the matter of Qmput Narain 

30 All. 252 ; South African Territories (1876) 1 Cal. 74. 

Co. Ltd. V. WaUington [1898] A. C. 309; (() Ramckandra v. Ramchandra (1898) 

Anaharan t. Saidamadath (1879) 2 Mad. 22 Bom. 46. 

79; Rajagopda v. Shdk Davood (1918) 
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Clause (c); Where the terms cannot be ascertained with reasonable s, R, A 
certainty. Where by the terms of a kabuliat the Government 8. 
agreed to construct largo and small embankments, and to ex¬ 
cavate the silt of khaks and close the mouths of the khals, the 
Court refused at the suit of the lessee to jmss a decree divectuig the 
Government to carry out those works (m). The mere difficulty 
however, in fixing the terms of a contrart, is no ground for refusing 
specific performance. In a case where the contract was tlrnt if the 
lessees wanted more land for the purposes of the lea.se, the lessors 
should let such land “at a projKir rate”, the Judicial Committee 
of the Privy Council, dksenting from the view taken by the High Court 
of Calcutta that it was impossible to determine what was a reason¬ 
able rate, said : “ Their Lordships cannot think Unit in the jiresent 
case the Court, upon a proper imiuiry, would have been unable to 
determine it. There might have been considerable difficulty in 
fixing the rate; but difficulties often occur in determining what is 
a reasonable price or a reasonable rate, or in fixing the amount of 
damages which a man has sustained under particular circumstances. 

Those are difficulties which the Court is bound to overcome ” (r). See 
I. C. A., s. 29. 

Mutuality.—Specific iicrformance cannot be granted of a 
contract which can he enforced at the option of only one of the 
parties. In a modern case a contract was entered into by the guar¬ 
dian of a Mahomedan minor for the purchase of immovable pro- 
irerty on behalf of the minor. The suit was brought to enforce 
specific jrerformance against the vendor. The Judicial Committee 
held that specific poi formance could not be decreed of such a con^ 

tract. Their Lordships sc id : “ They arc,_of opinion that it is not • 

within the comjwUnte of a manager of a minor’s estate or within 
the cnt.npetence of a guardian of a miiior to bind the minor or the 
minor’s estate by a contract for the purchase of immovable property, 
and they are fuither oi opirdon that as the minor m the present 
case was not bound by the contract there was no mutuality, and 
that the minor who has now' reached his majority caimot obtain 


(it) CItunder Sd'hur v. The Collector v. lioluram Maiuita (1880)7 I. A. 107, 
«/ M'iAnapore (1878) 3 Cal. 404. 114, 5 Cal. 932, 937. ' 

(ti) The Xew Beerbhoom Coal Co. Ltd. 

57 
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8. K A. specific performance of the contract.” It is immaterial that the 
purchase was advantageous for the minor {w}. 

Minors and specific performance—See notes above under 
the head “ Mutuality,” and notes to s, 11 of the I. C, A. under the 
head “ Specific performance,” p. 75, above. 

Contract to refer to arbitration.—The last clause of s. ?S of 
the Contract Act is somewhat .similar to the last clause of the present 
section. The former clause has been repealed by the Specific Relief 
Act eveept in certain Scheduled Districts where the Specific Relief 
.Act is not in force. 

The last clause of the present section does not apply unless (1) 
there i« a contract to refer a controversy to arbitration a;.d (2) the 
plaintiff has refused to perform it. 

“ Contraet to refer a controversy to arbiiraiim.”—1ho con¬ 
tract the o.xLstenee of which will bar a suit mider the circumstances 
contemplated by the present clause must be an operative contracx 
and not a contract broken up by the conduct of the parties to it. 
Thus where nothing was done by either party under the agreement 
to refer, in one case for more than a year (x), and in another for morii 
than three years {y), it was held that the .agreement was no bar to the 
suit. Upon the same principle, where the plaintiff purports to with¬ 
draw from a subinhsion, but no steps are taken by the defendant to 
enforce the submission by proceedings imder the Code of Civil 
Procedure, it is tantamount to an acquiescence by tne defendant 
in the withdrawal, and the agreement to refer is no bar to the plain¬ 
tiff’s suit (z). Similarly where the arbitrators refused to act and no 
action was taken by either party for seven years to enforce the agree¬ 
ment, it was held that the agreement was no bar to a suit respecting 
matters comprised in the agreement (a), * 

.A submission may be revoked for good cause (b). Therefore, 
where a plaintiff alleges in his plaint that he revoked the submission 

(w) Mir Samrjan v. mhruddin (“) v Jogmohan (1911) 

Mahomed (191t) 39 1. A. 1,39 Cal. 232' 316- 

(«) T(.Wv.Bt»k»l.or(188C)8A11.67. «') A siibnussion in case., govereed 

(j) A(»i»Kaiv..«fo(Mra»Jlai(1882) by the Arbitratioa Act, 1899, cannot 
2 All W N 58. ’ ^ revoked except by leave of the Court 

(!) Adhibai Cmsamlat (1886) 11 unless a different intention i, ospresaed 
T>-_, iftft therein: see s. 5 of the Act. 
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and states the grounds, it is the duty of the Court, to inqnii'e whether S. R. A, 
the submission was revoked in fact and wliether there were good ” 

groimds for the revocation. The Court should not without such 
inquiry hold the suit barred under this section (c). 

“ refused to jterfimn il.” —The mere fact of filing a suit is not 
tantamount to a refusal to perform the contract within the meaning of 
this clause ; it imust be shown that the plaintiff has rofus(Hi to refer 
o arbitration (d). 

“ Shall har the suit The wording of this section is v/ide 
enough to cover contracts to refer any matter whicli can legallv bo 
referred to arbitration. One of such matters is a suit jiroceeding 
in Court” (c). Therefore, where the parties to a suit refer the matters 
in difference between them in .such suit to arbitration, the further hear¬ 
ing of tlie suit will be barred under this section (/). .Se(! the (.bde 
of Civil Procedure, 190S, Sch. II, para. 3 (2). 

(c) Of the Discretion of the Court. 

22. The jurisdiction to decree specific porformunce 
„ IS discretionary, and tlie Court is not bound 

Di.scrntion as to 

decreeing specific to grant such relief merely because it is 

pcrforraaiico. it 

lawtul to do so; but the discretion of the 
Court is not arlutrary but sound and reasonable, guided 
by judicial principles and capable of correction by a Court 
of Appeal. 

The following are cases in which the Court may pro¬ 
perly exercise a discretion not to decree specific perfcmiamft; 

I. Where the circumstances under which the con¬ 
tract is made are such as to give the plaintiff an unfair 
advantage over the defendant, though there may be no 
fraud or misrepresentation on the plaintiff’s part. 

(c) /-■ JtstdW V. Srtoi Praifod (1907) (e) Hheoambar v. Ihodai (1887) 9 

29 AH. 1?. All. 108, 170 171. 

{d) Koomud Chunder v. ('hundcr (/) JM v, Shto Shankar (1900) 

Jffln/(1880) 0 Cal. 498; Tahal v. Jii- 27 All. 'f.l; Suliij Ham v.Jhunna Kuar 
shtthar (1880) 8 All. .17. <1882) 4 All. .540. 




900 


. THE SPECmC BELIEF ACT. 


8.B. A. 
S. 92. 


llluslraiions. 

A., a tenant for life of certain property, assigns his interest therein 
to B. 0. contracts to buy, and B. contracts to sol!, that interest. Before 
the contract is completed, A. receives a mortal injury from the effects oi 
which ho dies the day after the contract is executed. If B. and C. were 
eq\mlly ignorant or equally aware of the fact, B. is entitled to specific per¬ 
formance of the contract. If B. knew the fact, and C. did not, specific per¬ 
formance of the contract should be refused .to B. 

[EUard V. Lord Unndaff {\S0^, Ireland) 1 Ball & Beatty, 241,12 R. 

R. 22; the tenant for life’s condition was in fact within the seller’s special 
knowledge, which is not noticed in Chitty, J.’s, critical remarks in T«m«r v. 
Orcen [1805] 2 Ch. at p. 209; Qu. whether it was not really a case of fraud. 

Tliis illustration, any how, adopts EUard v. Lord Llandaff to its full extent.] 

(b) A. contracts to sell to B. the interest of C. in certain stock-in-trade, 
ft is stipulated that the sale shall stand good even though it should turn out 
that eVs interest is worth nothing. In fact, the value of C.’s interest depends 
on the result of certain partnership-accounts, on which ho is heavily in 
debt to his partners. This indebtedness is known to A., but not to B. 
Specific performance of the contract should bo refused to A. 

V. Harrison (1857) 26 L. J. Ch. 412, 112 U. R. 412. The sale 

is voidable.] 

(c) A. contracts to sell, anil B. contracts to buy, certain land. To 
protect the land from Hoods, it is necessary for its owner to maintain an ex¬ 
pensive embankment. B. docs not know of this circumstance, and A. con¬ 
ceals it from him. Specific performance of the contract should be refused 
to A. 

[Shirley V, Slratlon (1785) 1 Bro. C. 0. 440: no reasons reported. 

“ Industrious concealment ” of 5 ouj‘,sc amounts to fraud.] 

(d) A.’s property is put to auction. B. requests C., A.’s attorney, to 
bid for him. C. does this inadvertently and m good faith. The person-s pre¬ 
sent, seeing the vendor’s attorney bidding, think that he is a mere puffer and 
cease to compete. The lot is knocked down to B. at a low price. Specific 
performance of the contract sliould bo refused to B. 

[Tivining v. 3/omce (1788) 2 Bro. C. C. 326.] 

II. Wliere the performance of the contract would 
involve some hardship on the defendant which he did not 
foresee, whereas its non-performance would involve no such 
hardship on the plaintiff. 


Illualralione. 

(o) A. is entitled to some land under his father’s will on condition that, 
if he sells it within twenty-five years, half the purchase-money shall go to B. 
A.» forgetting the condition, contracts, before the expiration of the twenty- 
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five years, to sell the land to C. Here, the enfon'eraeiit of tho contract 
would operate so harshly on A., that tho Court will not comjM>! its specific 
performance in favour of C. 

[A decision of I^ord Harwiekc’s of which there is no regular rejant: see 
Fry on Specific Performance, 215.1 

(f) A. and B., trustees, join tlieir henelicinry. in a contract to 
sell the trust-estate to 1)., and personally agree to e.vonerate the estate 
from heavy ineuuibmnces to which it is subject. The punlmso-inoney ia 
not nearly enough to di.seharge tliose incumbrances, flioiigb, at the date 
of tlio contract, the vendors lKliev«‘dit to bo siiflicient. 5Sp«“''ilic poifurm* 
nnce of llio contract sliould be refused to D. 

[II<(/yicyO(/ V. Adonis (1843) G Bcav. t»W, G3 R. 11. Itir).] 

(g) the owtier of an estate, contracts to .sell it to lb, and stipulates 
that he, A., shall not be obliged to «!ciine its boutulary. Tlie estate really 
compri.s<-.s a xaluable ]iroperty, not known to eitiier to be part o( it. Spccitio 
performance of the eoiitinet sliould be refused to Ik, unless he waives his 
claim to the unknown proiautv. 

[Simplified fr<itn Boxemlok v. Scolc (1854) 11) Beav. OOl, 105 B. U. 261.1 

(h) A. eonrlacfs witli B. to sell liiin certain land, and to make a road 
toitfroin aeetrain railway-station. It i.s found afterwards tliat A. cannot 
make the mad without e.\posing liiinself to litigation. Speeilie ])erforjnanec 
of tho part of the contrart relating to the road should b»! refuse<l to B., 
even though it may bo held that he is entilhul to specific jiiuf<»nnaiico of 
tho rest with comjrcnsation for loss of the mud. 

[Pencwlc V. ]’cnson (1848) 11 Heav. 355, H3 B. R. 193.] 

(i) A., a lessee of mines, contracts witli B., hislcssor, that at any time 
dtiring the contimianeo of the le.ase B. may give notice of his dosin' to take 
tlio machinery ami plant iisrd in and aliout tho mines, and that be shall 
have the article.s specillcd iti his notice delivcre<l to him at a valuation on 
the expiry of tho lease. Svicli a eoiitraet might be most injurious to tho 
lessee’s business, and speeilic [lerformance of it should bo refused to B. 

[Talbot v.Ford (1842) 13 Sim. 173, 60 11. U. 314. If tho notice had 
been limited to .\ ;ucHcril«‘(l short time before the end of tho lease tho 
covenant would be rcas(uiablp.] 

(j) A. contracts to Imy certain land from 1>. Tho contract is silent as 
to access to the land. No right of way to it can be shown to exist. Specifie 
performance; of the contract should be refused to B; 

[Demt V. ligU (1857) 8 T). M. & G. 774,114 R. H. 328.] 

(it) A. contracts with B. to buy from B.’s manufactory and not olsewhera 
all the goods of a certain class used by A. in his trade. The Court cannot 
compel B. to supply tho goods, but if ho does not supply them A. may bt 
ruiued, unless be is allowed to buy them elsewhere. Specific performance 
of the contract should be refused to B. 

[Apparently suggested by Hills v. Croat (1845) 2 Ph. 60, 78 R. R. 23, 
where the reason given is that the Court is unable to enforce the whole of the 
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contract; but the substantial relief there sought was an injunction, as to 
which seo Fry on SpeciEo Performance, 417. There is no word of any one 
being ruined in the report.] 


The following is a case in which the Court may pro¬ 
perly exercise a discretion to decree specific performance; - 

III. Where the plaintiff has done substantial acts 
or suffered losses in consequence of a contract capable of 
specific performance. 


lllualration. 


A. sells land to a railway-company, who contract to e.xecuto certain 
works for his convonicnoe. The company take the land and use it for their 
railway. Specihe performance of the contract to execute the works should 
be decreed in favour of A. 


[Starer v. 0. W. Uij. Co. (1842) 2 ¥. A C. C. C. 48, 00 K. E. 23. The 

only dmiculty in the case was the nature of the performance to be enforced.] 

The discretion of the Court.—The accustomed language of 
English equity judges as to the discretion of the Court in granting 
specific performance is intimately bound up with the historical limits 
of their jurisdiction. Everyone who came to a court of equity for 
relief was bound to show that he had no remedy, or no adequate 
remedy, in the ordinary jurisdiction of a court of common law. 
Failing this, his suit would be dismissed “ lor want of equity ”. Now 
a claim for specific performance assumes the existence of an action¬ 
able contract. Therefore the plaintiff had always to face the question.: 
Why is not the common-law right to recover damages good enough 
for your case ? and the Court was, in strictness, always on the defen¬ 
sive against a charge of trespassing on the domain of the common 
law. The Court of Chancery did indeed establish the presumption 
that specific performance was the proper remedy on a contract to 
convey land, but it was only a presumption liable to be displaced; 
there is no absolute right to this remedy. “ The Court exercises a 

discretion.and directs a specific performance unless it should 

be what is called highly unreasonable to do sowhat incidents or 
consequences shall be deemed highly unreasonable must depend 
on the circumstances of the particular case (g). 


(p) Lord Langdale in Wedgwood v. Marston (1853) 4 D. M. A G. at p. 239 
Adam (1843) 6 Beav. at p. 605, 83 102 B. B. at p. 107. 

B. B. at p. 199 ; approved, Wateon v. 
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But, in a Court which has jurisdiction to administer all remedies, 
what remains of the Chancery doctrine is that the Court will decree 
. that remedy which appears the more just and equitable, subject 
to the settled rule (expl. to s. 12 above) that specific performance 
will only for special reasons be refused on a contract for the convey¬ 
ance of immovable, or granted on a contract for the transfer of mov¬ 
able, property. A Court of unlimited jurisdiction caimot, of course, 
avoid, as the English Court of Chancery often did, deciding whether 
there is or is not an enforceable contract. 

The modem nde has been thus declared ; “ It is clear that the 
Court may exorcise a discretion in granting or withholding a decree 
for specific performance ; and in the exercise of that discretion the 
circumstances of the case, and the conduct of the partic.s and their 
respective interests under the contract, are to bo remembered ” (A). 

Our s. ‘22 with its sub-divisions and illustrations is really more 
like an elementary lecture than legislation. We are fat from saying 
that an exposition of this kind was no! required or at least useful 
in 1877. 

We have ivothing more to add to the identification of the cases 
that furnished the illustrations except that in some of them the 
facts as reported have been purposely simplified ; others really have 
tuuch more to do with injimctious than with specific performance ; 
in .several the limits of equitable jurisdiction, as they existed in 
England down to 187,'), make it very difficult to say whether the 
Court really thought there was any contract at all; and Ijord Justice 
Knight Bruce’s judgment in Beam v. Liylil, [clause If, ill. (j)], is one 
of the characteristic utterances which refresh the reader of Ue Qjx, 
Macnaghten and Gordon’s reports with a “ gladsome light of juris¬ 
prudence ” undreamt of by Coke. 

May.—Where delay not amounting to a bar by any statute of 
limitations is pleaded as a defence to a suit for specific performance, 
the validity of that defence must be tried upon principles substan¬ 
tially equitable. “ Two circumstances, always important in such cases, 
are the length of the delay and the nature of the acts done during 
the interval, which might affect either party, and cause a balance of 


8. B. Ju 

8. at, : 


(i) OzSori T. Protand (1888) L. E. 2 P.C. 136,161. 
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^8^8^' injustice in taking the one course or the other, so far as 

relates to the remedy ” ( j ). In Erlanger v. New Somhrers Phosphate 
Co. (k), Lord Penzance said : “ Delay, as it seenw to be, has two^ 
aspects. Lapse ol time may so change the, condition pf the thing 
sold, or bring about such a state of things that justice cannot be 
done by rescinding the contract subject to any amount of allowances 

or compensations. This is one aspect of delay.But delay 

may also imply acquiescence.It conduce.s, I thmk, to clearness 

and to the exclusion of a certain vagueness which is apt to hang 
about this doctrine of delay as a bar to relief, to keep these two 
different aspects of it separate and distinct when the consequences 
of delay come to be considered in connection with the circumstances 
of an individual case.” Delay, however, should be specifically 
pleaded (I), and, further, if the poini is not taken m the lower Courts, 
it will not be allowed to be raised tor the first time in second appeal 
(m). Specific performance may bo refused on the ground of delay 
even if time is not of the essence of the contract {«). Where a pur¬ 
chaser delayed payment of the purchase money of immovable 
property, insisting upon the insertion in the conveyance of an abso¬ 
lute warranty of title by the vendor to the property sold, it was held 
that as a right to such covenant was not shown, his delay of payment 
was not excused, and there was no ca.se for decreeing specific per¬ 
formance (o). 

Whet amount of delay will constitute a bar to relief by way 
of specific iierformanco depends on the circumstances of each case. 

A delay of one month has never been held suflicientr for this pur¬ 
pose (p). The shortest period which has been considered fatal is a 
delay of 3 months and 13 days as happened in Ghsshrook v. Bichardson 
[q]. In the old case of Marquis of Hertford v. Boore (r), a delay 


(j ) Lindmtj Petrokum Co. v. Hurd 
(1874) L.R.5P.C.221,239. 

(it) (1878) 3 App.Cas. 1218,1231. 

(() Peer Mahomed v. Mahomed Eb- 
rahim (1906) 29 Bom. 234. 

(m) Mokund Loll v. Ohotay LaU 
(1884) 10 Cal. 1061,1069-1070. 

(n) Mohendra Hath r. Kali Proehad, 


(1903) 30 Cal. 265, 276-278. 

(o) Bindeehri Parshad v. Jairam 
Oir(1887) 14 T. A. 173,9 All. 705. 

(p) Haraihan y. Bhagabati (1914) 
41 Cal. 862,862. 

( 5 ) (1874) 23 W.R. (Eng.) 61. 

(r) (1800) 6-Vcs. 719. 
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of 14 months was not considered a bar to the plaintiff’s claim. On 8. B. Ai 
the other hand, a delay of about 18 month.s (,s), of 21 montlis {(), and 
of three years and a halt («), was considered fatal in later cases. In 
an Allahabad ca.se, a delay of 1 year and 8 months was held fatal (®). 

It may here be noted that the period of limitalion for a suit for specific 
performance is 3 years from the date fi.\cd for the performance, or, 
it no such date is fi.'ted, when the idaintilT has notice that performance 
is refused (Limitation .\ct, art. 113], 

In England, where the contract is substantially e.\ei’uteil, and 
the plaintiff is in possession of the jirojanty, and has the. equit¬ 
able estate, so that the object of his action is only to ai'(|uive the 
legal ejitate, time cither will not run at all as laches to debar the 
plaintiff from his right, or it will be looked at less narrowly by the 
Court (ic). The reason is that the plaintilf has not beim sleeping 
on his rights, but relying on his erpiitable titbn without thinking it 
necessary to have his legal right pmlcctcd. It has aceorilingly been 
held that where a tenant holds under a contiact for a lease, pays 
his rent, and has possession of the piojK'rty and the enjoyment of 
all the benefits given to him by tlu^ contract, the lapse of time will 
not operate as a bar to its jrerformance (r). The ]irinci|ile of these 
decisions was appliedby the High Court of Cah'uttain 187.5. Certain 
shares in a company were allotted to one 8eedat in 18(10 on the under¬ 
standing that on payment by the jrlaintilT to Scedat of the price 
thereof, seedat should tran.sfer them to the jrlaintiff’s name. The 
plaintiff paid the price of the shares and icccived dividends from 
Seedat in respect of the .said shares. After Seedat’s death which 
took place in 1870, the plaintiff called ujkui his executor to tiansfcr 
the shares to his name, but the c.xecutor refused. Upon these Hacts 
it was held in a suit by the plaintiff against the executor that the 
plaintiff was entitled to a decree for specific performance, and the, 

(s) SovlfhCvmb V. Bisftop of Exeter (t?) Naxcab Began v. Creel (1906) 

(1848) 6 Hare. 213. 27 All. 678. 

(<) Ixtri Jairm Sluarl v. The London (w) Per Lord Redesdale in Crnjlon 
and North WeMern Hy. Co. (1852) 1 v. Ornviby, 2 Sch. & I>of. 683, C04. 

De G. M. & G. 721. (i) Clark v. Moore, 1 J. t L. 723 ; 

(u) Eads V. Williams (1854) 4 De <SAorp v, (1860) 22 Beav. 606; 

G. M. &. G. 671 (where the contract Skepheard v. Walker (1876) L. E. 20 
was for a lease of a coal mine). Sq. 659. 
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8. B. A. executor was directed to transfer the shares to the plaintiffs 
8. Si, name {y). 

Case I; Unfair advantage.—Where the parties are not on 
equal terms, as where the defendant in entering into the contract 
is influenced by the idea that by doing so he would get rid of a cri¬ 
minal charge brought against him by the plaintiff, and the terms 
of the contract are such that a man would not agree to them unless 
under some pressure of circumstances, the Court should refuse 
specific performance (z). It is otherwise, however, where there is no 
•such inequality between the parties (a). The mere fact that the 
terms of a bargain are onerous will not amount to unfair advan¬ 
tage ” within the first branch of this section in the absence of 
evidence of fraud or misrepresentation (oa). But we shall find 
under s. 28 that the present section does not exhaust the subject. 

Case II; Hardship on the defendant.—" The question of the 
hardship of a contract is generally to be judged of at the time 
at which it is entered into; if it be then fair and just and not productive 
of hardship, it will be immaterial that it may be by the force of sub¬ 
sequent circumstances or change of everts have become less beneficial 
to one party, except where these subsequent events have been in 
some way due to the party who seeks performance of the contract” (6). 

“ This clause clearly contemplates a case in which the vendor 
has entered into a contract without full knowledge of the circum¬ 
stances. Instances of cases may be found in the books,, where it , 
has been held that mere improvidence or inadequacy is no hardship 
within the meaning of the rule, but that the bargain must be so-hard 
as to be unconscionable, so that its actual performance would in 
the circumstances be inequitable. But where the hardship has been 
brought upon the defendant by himself, the Court will not consider 
that as a circumstance in favour of the refusal of specific perform¬ 
ance ” (c). 


{y) Ahmd V. Adjein (1876) 2 Cal. 
323. 

(z) CaUianji v. Nam (1895) 19 
Bom. 764, 769. 

(a) iSAii Lai v. The OoUector of 
BareiUy (1894) 16 AU. 423,433. 


(oa) Davie t. Maung Skive Qo 
(1911)38liid. App. 166. 

(6) Fry, § 418; (1894) 16 AU. 423, 
436, supra. 

(c) Haradhan v. BhagabfUi (1914) 
41 Cal. 862,86a 
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{d) For whom Contracts maij be specific'dly enforced. 

, . 28. Except as otherwise provided by 

Who may obtain , ^ ^ ^ 

^ific performance, this Chapter, tlie spe^ilic performance of a 
contract may be obtained by - 

(a) any party tliereto; 

(b) tlie representxtive in interest' or the principal, 
ot any p irty tliereto: pre-vided that, where 
rhe learning, sl;ill, solvency or any personal 
i|uality of such party is a material ingredient 
in the contract, or where the contract provides 
that his interest shall not be assigned, his 
representative in interest or his principal shall 
not he entitled to specific performance of the 
contract, unless where his part thereof has 
already been performed; 

(c) where the contract is a settlement on marriage, 
or a compromise of doubtful rights between 
members of the same family, any person bene¬ 
ficially entitled thereunder; 

(d) where the contract has been entered into by 
a tenant for life in due exercise of a power, 

. the remainder man ; 

(e) a reversioner in possession, where the agree¬ 
ment is a covenant entered into with his 
predecessor in title and the reversioner is ijjti- 
tled to the benefit of such covenant; 

(f) a rc'.’sfsioner in remainder, where the agree¬ 
ment is such a covenant, and the reversioner 
is entitled to the benefit thereof and will sus¬ 
tain material injury by reason of its breach; 

(g) when a public company has entered into a con¬ 
tract and subsequently becomes amalgamated 
with another public company, the new com- 

* pany which arises out of the amalgamation ; 


8. B. A. 
8. S3. 
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8. R. A. 
8. 83. 


(h) when the promoters of a publis company have, 
before its incorporation, entered into a con¬ 
tract, for the purposes of the company, and 
such contract is warranted by the terms of 
incorporation, the company. 

Nature of 8. 83.—This section is really an enumeration oi the 
kinds of parties, hcsides the actual contractors, who are entitled 
to sue on a contract. It involve.s no principle peculiar to the 
remedy of specific performance. On one or two points it is more 
definite than the corresponding English authorities, and therefore 
it seems to us that citation of those authorities would not be useful. 
We agree with Whitley Stokes that no reason appears why sub-sec. 
(c) should not have extended to all compromises of doubtful claims. 
\a to the validity of compromises in general, see under s. 25 of the 
Contract .\ct, p. 188 above. It may be observed by way of caution 
that the enforcement of restrictive covenants by way of injunction 
does not come within this .section. 

Clause (a); party to the contract.—Where there is a johit con¬ 
tract, all must join in suing on the contract. Specific performance 
cannot be granted to some only of several puicliasers, if others 
refuse to join in the suit (d). 

Clause (b): Representative in interest. -Where agreed to 
grant a lease to B. of a property which was at the date of the agree¬ 
ment in the possession of mortgagees, and B. agreed to undergo all 
the labour necessary for the conduet of a suit lor redemption which 
was then pending and to pay all the expenses of the litigation, and 
the rent was to commence from the date on which possession was 
recovered from the mortgagees, it was held that the personal quality 
of B. was a material ingredient in the contract, and that his heir 
was not entitled to specific performance against A (e). 

Clause (h); Contract with promoters of a company.---A contract 
by a person with the promoters of a company to take a certain 

(d) Sa w Itahman v. Maharamu (e) Mohendra Nath v. Kali Proshad 
nessa Bibi (1897) 24 Col. 832; Krishm- (1903) 30 Cal. 265, 276-276. As to 
maehari v. Oangamrav (1882) 6 Mod. “peraonal quality,” see also Vithoba v. 
29 . Jfodiia».(1918) 42 Bom. 344, at p. 350. 
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number of shares of the company when formed is not a “ contract 8. E. A 
for the purposes of the company ” within the meaning of (hi.s danse, 
and allotment of shares to such a person by the company, if nothing 
is done by him amounting to an acceptance of the allotment, will 
not make him a shareholder or entitle the comi)any to sue him 
for the unpaid calls on those shares if). The suit, moreover, in such 
a case is not one for .specific performance. See s. 27, cl. (e), .as to 
the company’s liability to be sued. In England tin- company's 
right to sue in such cases is .said to be deduced, on the principle of 
mutuality, from its liability (p). 

(c) Fcr whom Conlrac.ls cannol he spcciJicuUi/ eiiforeed. 

ivcsonai tots 24. Specific performance of a contract 
to ihc iciicf. cannot be enforced in favour of ti person - 

(a) who could not recover compensation for its 
breaclt; 

(b) who lias become incapalde of ))erfoi'min«, or 
violates, any essentitil term of the tmntrac 
that on his ])art remain.s to be performed; 

(c) who has tdready chosen his remedy and ob¬ 
tained satisfaction for the alleged breach of 
contrattt ; or 

who lueviously to the contract, had notice that 
a settlement of the subject-matter thereof 
(though net founded on any valuable consit^fer- 
ation) had been made and was then in force. 


Illmiraliiins - ■ 
to eVuso (a)— 

\. in tho character of agent for B., enters into an agreement withC. 
to bnv 0’s house. A. is in reality aeting not ns agent for B. but on his 
own aeeount. A. eannot enforce speeitio. performanee of tbU contract. 
[See I. C. A., a. 23ti/p. 759, above-l 


(/) Im^rial Ice Hanufacluring Co., 
£rf/.. V. Munchershaw 13 Bora. 415 


( 7 ) Frj', Sp. Perf., § 251. 
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S.R. A 
B. S4. 


to clause (c) --- 

A. contracts to let, and B. contracts to take, a house for a specified 
term at a specified rent. B. refuses to poiform the contract. A. thereupon 
sues for, and obtains, compensation for the breach. A. cannot obtain 
specific performance of the contract {h). 

Matters of defence.—Note that, whereas s. 23 deals with 
general rules of procedure or title to sue, the sections from 24 to 
26 inclusive declare special grounds of defence founded on the plain- 
tifi’s conduct. “ The conduct of the party applying for relief is 
always an important element for consideration” (j). 

If, in the illustration to clause (b) as to the ill-finished house (j), 
the lessee had entered and occupied before the lessor’s work was 
done, it would be a question for theTlourt whether m all the circum- 

{/») In Whitlpy Stokea’s Anglo.Indian {j) Tlie letters designating the 
Codes a reference is here given by some lessor and le.ssee have gone wrong in 
mistake to a case which has nothing to the printed text of the Act; the lessor 
do with the subject. was to finish the lioiiso and the lessee 

(t) Latmrev. ihaion (1873) R. 6 to keep it in repair during his occupation 
H. L. 414, 423. 


to clause (b)— 

A. contracts to sell B. a hou.se and to become tenant thereof for a 
term offourtcenycarsfrom thedatoofthcsalcataspoeifiedyearly rent. A. 
becomes insolvent. Neither he nor his assignee can enforce specific per¬ 
formance of the contract. 

[The insolvency need not have been judicially established, but there 
must be such'proof of gcmeral insolvency as the Court can act on; Neak 
V. Mackenzie I Keen, 474, 44 R. R. 105.] 

A. eontract.H to sell B. a house and garden in which there art' ornament¬ 
al trees, a material element in the value of tlic property as a ro.sidence. 

A. without B.’s consent, foils the trees. A. cannot enforce specific jierforni- 
ance of the contract. 

A. holding lan»l under a cipntract withB.for a lease, commits waste, 
or treats the land in an unhusbaiidlike manner. A. cannot enforce .specific 
performance of the contract. 

A. contracts to let, and B. contracts to take, an unflni.slied liouae, 

B. contracting to finish the house and the lease to contain covenants on 
tlic part of A. to keep the house in repair. B. finishes the house in a very 
defective manner, he cannot enforce the contract specifically, though A. 
and B. may sue each other for eomitensation for breach of it. 

[Tildeskyv. Clarkson (1862) 30 Beav. 419,132 R. R. 334; no flisput- 
ablelaw, a case purely on facts; one fails to see why it was reported.] 
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stances his occupation implied such acquiescence in the lessor’s per- 8. B. A. 
formancc of the contract as to debar him from finally refusing to 
perform it on his part (i). Such circumstances as continued protest 
and payment of rent under protest will exclude any presumption 
of acquiescence. 

For an example of the same kind of case being .set up without 
success, the leasee having nothing better to show than “ querulous 
letters, not unusual in building contracts” see Oxford v. I’romnd (1). 

(dause (d) is founded on a state of English law which has now 
been altered by legislation : see under the following section. 


25. A contract for the sale or letting of property, 


Contracts to sell 
jiroperty by one who 
has no title, or who Is 
a voluntary W'ttler. 


whether movable or immovable, cannot 
be spocific.ally enforced in favour of a 
vendor or lessor- 


fa) who, kjiowing himself not to have any title to 
the property, has contracted to sell or let the 
same; 


(b) who, though he entered into the cont)a<’t be¬ 
lieving that he had a good title to the projperty 
cannot, at the time fixed by the parties or by 
the Court for the com plction of the sale or letting,' 
give the jjurcdiaser or lessee a title free from 
reasonable doubt; 


(c) who, ])revious to entering into the contract 
has made a settlement (though not foundqj^ 
on any valuable consideration) of the subject 
matter of the contract. 


Illustrations, 

(a) A. without C.’s authority,^ contracts to sell to B. an estate which 
A. knows to belong to C. A. cannot enforce spoeifio performance of this 
contract, even though C. is'willing to confirm it. 

(b) A. bequeaths his land to trustees, declaring that they may sell 
it with the consent in writing of B. B. gives a general prospective assent in 


(it) Note*(») on p. 910. 


(0 (1868) L. R.2 P.C. 136 (from 
the British settlement at Shanghai). 
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8. B, A. 
8 . 25 . 


Varieties of bad title.--Tke wording of clause (ii) is not 
wholly clear. Knowing one,self not to have any title imist be some¬ 
thing more than being .aware of some defect in the title : how much 
more ? Docs it include only the extreme case of a man contracting 
for the sale of property to which he has no present claim, ou the 
mere chance of being able to acquire it ? or does it cover the case 
of an imperfect title vitiated by some nmterial defect which the 
vendor knows he ha,s no means of making good ? The English rule 
is that it is enough for a vendor suing for performance to be in a 
position to make a good title when he brings Ids action; but his 
does not justify wilful concealment of defects from the purchaser (o). 
Such concealment is of course fraud; moreover there is in every 
contract for sale of immovable property a duty to disclose material 
facts which is more stringently laid down, if anything, by Indian 
legislation than by English dcci,sions (p). 

A seller may and often docs complete his title by procuring 
the concurrence of necessary parties; but it is another matter to 
offer the buyer a conveyance wholly proceeding from a party from 
whom he did not agree to buy. The Court will not compel a buyer 
to accept such a conveyance, for it would be forcing a new contract 


writing to any sale which the trustees may make. The trustees then enter 
into a contract with C. to sell him the land. C. refuses to carry out the con¬ 
tract. The trustees cannot specifically enforce this contract, as, in the 
absence of B.’s consent to tho particular sale to C., the title which they can 
give C. is, as the law stands, not free from reasonable doubt (m). 

(c) A., being in [fossesaion of certain land, contracts to sell it to Z. On 
enquiry it turns out that A. claims the land as heir of B., wholeftthocountry 
several years before, and is generally believed to bo dead, but of whose 
death there is no sufficient proof. A. cannot compel Z. specifically to per¬ 
form the contract (n). 

(d) A., out of natural love and affection, makes a settlement of cer¬ 
tain property on his brothers and their issue, and afterwards enters 
into a contract to sell the projierty to a stranger. A. cannot enforce 
spiKiilic performance of this contract so as to override tho settlement and 
thus projudico the interests of the persons claiming under it. 


(}ft) The present writer knows of no (o) Adams v. Broh <1842) I Y. &C. 
authority for holding such a general U. C. 627, 57 B. R. 480. 
consent in advance to be good. {;*) Transfer of Property Act, s. 65. 

(n) Obviously A. has not made out 
his title. 
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.m him ; it is one thing to join a mortgagee or the like in the vendor’s S. H. 
conveyance, another thing to substitute a new vendor (q). S. 86. 

A seemingly doubtful point is whether this clause applies in 
the event of the buyer electing to affirm the contract with full know¬ 
ledge of the facts, and afterwards refusing performance for some 
other reason. 

It must be remembered that in England, owing to the complica¬ 
tions of land law and tenure, almofjt all sales of real estate are subject 
to special conditions limiting the objections that may bo taken 
by the purchaser and the time within which they must be taken- 
Very few English vendors can be advised to believe that they have ■ 
a good title in the sense of having a “ nuirketable ” title which a 
purchaser can bo compelled to accept without conditions. Minor 
defects, on the other hand, mostly cure themselves by lapse of time. 

In practice it is found that, where there is no reason to smspect any 
really fatal defect, pretty stringent conditions can l)c imposed 
without any sensible prejudice to the sale. 

.As to cases where the original acceptance of the contract is ex¬ 
pressed to be subject to approval of the title on the buyer’s part, 

.see p. 00 above. 

“ A doubtful title’’.—Clause (b) follows English law. “ The Court 
will not force a doubtful title on a purchaser ” is the common way 
of stating the rule. It has very long, though not always, boon the 
practice of courts of equity not to compel a purchaser to fulfd his 
contract when the title is open to so mueh and such plausible objec¬ 
tion that, even though on lull argument it might turn out to be good, 
to buy such a tiule would bo to risk buying a law suit. Where Ikr 
example a title de])ends on a really hard (piestion of construction 
which the Court can determine in another appropriate form of pro¬ 
cedure, a suit for specific performance is not the right way to raise 
it, and the vendor will probably lose his costs even if in one way 
or another he turns out to be in the right on the point in question (r). 

The discretion as to costs, it may be observed, could still be use¬ 
fully exercised even if the Court were bound to give a positive decision 
on the title in the proceeding between buyer and seller and the rule 

(g) BryatU aid Barningham’a Con- (r) NidioU atd Von Jod t Con- 
irad (1890) 44 Ch. Div. 218. Iroct [1910] 1 Ch. 43, C. A. 

58 
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8. E. A. itself has not escaped criticism. Every title must be good or bad, that 
S' 26 . is, it must satisfy or fail to satisfy the conditions of the contract (s). 
Why should the Court decline to make up its mind ? There 
would be no answer to this criticism under a system of officially auth¬ 
enticated title. In England, however, some titles may be and 
are doubtful to the point of appearing good to some very learned 
persons and bad to others. Moreover (and this is perhaps the best 
reason for the rule) a decision between vendor and purchaser is not 
binding on any third party who might have an adverse claim ((). 

There has been considerable discussion as to the Idnd and amount 
)f objections that will make a title too doubtful to be forced on a 
purchaser. Obviously no complete definition is possible. It might 
aave conduced to clearness it it had always been remembered that, 
ipart from statutory provisions which in England are compulsory 
only to a very limited extent, and, between the extreme cases of 
practically immemorial continuity in a regular .succession and bare¬ 
faced pretence of ownership by an imposter not having even a 
possessory title, there is no such thing a.s an absolutely good or bad 
title. A vendor seeking specific performance is bound to prove 
his title, subject to such admis.sious, waivers of inquiry, and 
acceptance of less than strict proof as the purchaser has 
agreed to by the terms of the contract. If the proof docs not 
come up to that mark, the title is, as between the parties, not doubt¬ 
ful but bad. Such is the case, for e.xamplc, when the vendor was 
formerly a trustee for sale of the property he is now dealing with 
and bought it for himself, and fails to produce any sufficient evidence 
that he did so with the knowledge and consent of the beneficiaries 
and the nature of the case is not altered if the judgment employs 
old-fashioned phrases and says, “ it would be inequitable to force 
such a title as this upon ” the purchaser (w). 

From this point of view, which it is submitted is the sound one, 
there cannot be any large proportion of cases in which the Court' 

(«} The decree made at the trial the decree : McGwy v. Aldcrdalt Edaif. 
of a specific performance suit is con- Co. [1918] A. t'. 503. 
elusive as to the terms of the contract, {1) See per Jessel, M. K,, Ostforne to 
and evidence that the purchaser was .Row/ct/(1880) 13 Cli. 1). 774, 781. 
aware of a material defect is not admis- (u) Williams v. Scoll (^1900] A. C. 
sihlft in an inquiry as to title following 499, 508. 
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is of opinioa that the vendor has satisfied the burden of proof, and S. R. A. 
yet thinks that a judicial pronouncement of that opinion would S. 36. 
still leave the buyer exposed to such risk of adverse claims, or of 
difiiculties if he is hereafter mmded to become a seller, as a prudent 
buyer cannot reasonably be expected to undertake. In common 
practice judicial approval of a title is accepted as sufficient even 
when the question decided was of admitted difficulty (v).' There are 
exceptional cases however in which the Court may really feel 
doubtiul; a judge of first instance, in proseuco of unreconciled 
differences or anduguities in the dicta of an appellate Court, is in that 
position. “ The Court must feel such confidence m its own opinion 
as to be satisfied that another Court would not adopt another con¬ 
clusion ” («'). Therefore the existence of apparently conflicting 
decisions has been regarded as a sufficient ground of doubt “even 
in the Court^ of Appeal (r). 

It has happened in the case of a title dependent not on any general 
principle of law, but on the construction of a particular will that a‘ 
very learned judge e;cpressed his own opinion in favour of the title 
and yet thought the question too doubtful to justify him in decreeing 
specific performance, but eighteen years later another judge, with 
a contract for sale of pro])erty under the very same title licforc him, 
agreed with his predecessor's opinion, regretted his decision as over- 
cautiou.“, and held that there was no sufficient reason for refusing 
specific perfornumcc (//). It is possible that both decided rightly. 

By this time the learned reader may probably have concluded 
that this rifle of equity jurisprudence, like some others we have had 
occasion to discuss or mention, could not have arisen except in coi^ 
n&ion with the peculiar relations of Chancery to Common Law 
jimsdiction in England, and the anxiety of Chancery judges to kee]) 


(v) The present writer had ocoiision 
to bo acquainted (not professionally) 
with a case whore a purchaser was ill- 
advised enough to dispute a decifiion 
of Sir G. Jessel’s on wldoh the title 
reste I < liitty, J., followed that decision 
without hesitation. 

(to) Cbitty, J., Thackwray and 
Contract (1888) 40 ('h. I). 34, 


39 (the quesi.ion was on the con.structbn 
of a provision in a Itailway Oimpany’s 
Act as to superfluous lands). 

(a:) Palmer v. Locke (1881) 18 Ch. 
Div. 281. 

iy) Pyrkt v. WaMinyham (1852) 
10 Hare 1, 90 H. R. 243 ; ^^nllinys t. 
Trinder (1870) L. R. 10 Rq. 449. 
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). B. A. on good terms with the Common Law by being astute not to decide 
8.25. a purely legal question il they could help it. Having come to this 
conclusion, he may perhaps doubt whether the importation of such 
a rule iuto India was at all necessary, or very wise. 

In modem English practice difference of judicial opinions, or 
a reasonable apprehension thereof, seems to be the only accepted 
ground for the kind of doubt now in question (s). 

^Vhen clause (a) was enacted, a conveyance without valuable 
consideration was by the law of England voidable at the suit of 
a supervening purchaser for value, even with notice, under a 
sixteenth century statute as construed by the Courts; but now it 
cannot be so defeated (a). 

Illustrations (b) and (c) are illustrations of elause (b). The 
following are additional illustrations 

(1) N. mortgages his property to V. in 1880. N. and V. sell the 
property in 1882 to C., but the sale-deed is not registered. N. dies in 
1883 leaving a will of which V. is the executor.. In 1885 C. sells the 
property to H. V., who has not obtained probate of N.’s will, joins 
in the sale both in his own right and as executor of N. In 1888 
II. agrees to sell the property to M. H. cannot specifically enforce 
this contract as the sale-deed of 1882 not having been registered, 
the equity of redemption remained in N. up to the time of his death. 
On his death, it passed to his executor V., but V. not having 
obtained probate of N.’s will, he could not make a valid transfer of the 
equity of redemption, though he joined in the sale to H. N.’s heir 
could therefore sue the person in possession for redemption, and the 
title cannot therefore be said to be free from reasonable douBt; 
Haji Mahomed Milha v. Musaji Esaji (1891) 15 Bom. 657. 

(2) M. agrees to sell his property to S. in 1913. One of the terms 
of the agreement is that.M. shall deduce “a marketable title to the 
property free from all reasonable doubts.” In the course of the 
investigation of title it transpires that one of M.’s predecessors in title 
had in 1892 mortgaged the property to D. and 6. This mortgage 


{») See Fry on Specific I^formtnce, (a) Voluntary Conveyancea Act, 1893, 
6th ed., 438. £6 & 67 Viet,«. 21. 
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w»3 effected by a deposit of tbe title-deeds of the property (one S. P. A. 
of which M. failed to produce), and by a memorandum of charge S 25, 
duly registered. There was no reconveyance from D. and G., but a 
release executed by G. alone whereby after reciting that D. had 
died leaving G. as his sole heir, and that the mortgage debt had 
been paid off by the mortgagor to G., G. released the property from 
the mortgage. There is no evidence to show that at the date of the 
release G. was the sole heir of D. This is not a title free from reason¬ 
able doubt, for if at the date of the release there was another heir 
of D., neither the release nor the recitals therein being binding on 
him, he could seek to enforce the mortgage. Nor can it be said 
that his light to do so was barred by limitation, for assuming the 
jwriod of limitation to be 12 years only under art. 132 of the Limit¬ 
ation Act, it is perfectly po.ssible that there have been payments 
on account of the principal or interest secured by the equitable charge 
★hich would preclude the operation of the statute: Shrinivasa 
V. Melierbai (1917) 44 I. A. 36, 41 Bom. 300. [There is no distinc¬ 
tion betw.een the expression “ title free from reasonable doubt ” as 
used in this section and the expression “ marketable title free 
from all reasonable doubts ” used in the agreement in this case.] 

Such title as the vendor has.—The condition that the 
purchaser shall take such title as the vendor has, imports that the 
vendor has some title, however defective it may be. Ifenco if the 
vendor has no title at all, as where the vendor is a mortgagee 
and the mortgage is executed by one who was not the owner of 
the property, the vendor is not entitled to specific performance (6). 

On the other hand, where a vendor agrees to sell “both my* 
bungalows described above, including the sites and buildings together 
with the compounds, out-houses, etc.,” he agrees to sell not a mere 
revocable license to occupy the land, but the land itself. The pi 
chaser, therefore, will be justified in refusing to complete t 
purchase, unless he knew what the real tenure of the la 
was (c). 


(6) Motivahoo T. Vimyak (1888) 21 Bom. 827* 867-868 [F. B.j; 8Mvr 

12 Bom. 1. ^ ' T. Bal (1902) 26 Bom. 619; 

(c) Ibrahin^hai v. Fincher (1S97) v. Koiinath (1872) 9 Beng. L. B. l: 




918 


THE SPECIFIC RELIEF ACT. 


if) For whom Contracts cannot be Sfccijically 
enforced, except with a Variation. 

26. Where a plaintifi seeks specific performance 
of a contract in writ ing, to which the de- 
Non-etiforcoment fendant sets up a variation, the plaintiff 

o.tcept with varia- * ^ 

‘i™- cannot obtain the performance sought, 

except with the variation so set up, in the 
following cases (namely):— 

(a) where by fraud or mistake of fact the contract 
of which performance is sought is in terms 
different from that which the defendant sup¬ 
posed to be when he entered into it; 

(b) where by fraud, mistake of fact, or surprise 
the defendant entered into the contract undeii 
a reasonable misapprehension as to its effect 
as between himself and the plaurtiff; 

(o.) where the defendant, knowing the terms of the 
contract and understanding its effect, has 
entered into it relying upon some misrepre¬ 
sentation by the plaintiff, or upon some stipu¬ 
lation on the phintill’s part which adds to the 
contract, but which he refuses to fulfil; 

(d) where the object of the parties was to produce 
a certain legal result, which the contract as 
framed is not calculated to produce; 

(e) were the parties have, subsequently to the 

execution of the contract, contracted to 
vary it. 

Illusfdtations. 

(a) A.,B.andC.Bign a writing by which theypurport to contract each 
to enter into a bond toD.lor Ee. 1,000. Ina8uitbyD.,tomakeA.,B, and 
C. separately liable each to the extent of Ee. 1,000, they prove that the 
word “ each ” was inserted by mistake; that the intention was that they 
should give a joint bond for R«. 1,000. D. can obtain the performance 
sought only with the variation thus set up. 

[<Mm V. Hertford (1817) 2 Mad. 106,17 E. E. 196.] 
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(b) A. sues B. to compel specific performance of a contract in writing 
tobuy adwelliug-house. B. proves that he assumed that the contract in* 
eluded au adjoining yard, and tlio contract was so framed as to leave it 
doubtful whether the yard was so included or not. Tho Court will refuse 
to enforce the contract, except with the variation set up by B. 

[Cp. Denny V. Hancock (1870) L. R. 6 Ch. 1, where the plan furnished 
by tho seller was misleading.] 

(c) A. contracts In writing to lot to B. a wharf, together with a strip of 
A.’s land delineated in a map. Before signing tho contract, B. proposed orally 
that ho should bo at liberty to substitute for the strip mentioned in the 
contract another strip of A.’s land of the same dimensions, and to this ex* 
prcssly ass(‘ntod. B. then signed the written contract. A. cannot obtain spe¬ 
cific jK.'rformanco of the written contract, except with tho variation set up 
by B. 

[CUtrke v. (iraH((1807) 14 Vcs. 519, 9 It. R. 936.] 

(d) A. and B. oiUcr into negotiations for the purpose of securing land 
to B. for his life, with remainder to his issue. They execute a contract, the 
terms of whicii are found to confer an absolute ownerahip dn B. The 

^ contract so framed ''anriot bo specifically enforced. 

[As tlio case is stated, there is no contract at all.] 

' (o) A. contracts in writing to let a house to B. for a certain term, at tho 

rent of Rs. UK) i)er month, putting it fiiytinto tonimtablo repair. Tho house 
turns out to be not worth repairing, so, with B.’s consent, A. pulls it down 
and erects a new house in its place: B. contracting orally to pay rent at lls. 120 
per mensem. B. tlicn sues to enforce specific performance of the contract 
in writing. Ho cannot cMifoicc it except with tho variations made by tho 
8ubfle<iucnt oral contract. 

[This would be so in England, but only on the ground that A has 
acted and incurred expense on tho fait li of the variation, as explained in 
Price V. Dyer (1810)17 Ves. 356, 364,11 R. R. 102,106.] 

Clauses (a), (b) and (c).—These have been taken verbatim 
from Mr. Dart’s book on Vendors and Purchasers, 6th ed., p. 1039. 

Clause (e): Variation of contract.—In a Calcutta case (d) S. 
by a writing agreed to sell his property to C. on “ certain conditions 
agreed upon.” C. sued B. for specific performance. B. alleged that 
the said conditions were arranged oially, one of them being that 
upon execution of the conveyance C. should execute a lease to B. 
of the property for three years. Wilson, J., held that oral evidence 
of the arrangement was not admissible having regard to the pro¬ 
visions of s. 92 of the Evidence Act. On appeal it was held by Garth, 
C.J., and Pontifex, J., that such evidence was admissible; and 


S.R.A 

8 . 86 . 


(d) Cutts V. Brown (1881) 6 Cal. 328. 
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8; B. A. rigMy, for 8. 92 of the Evidence Act does not aflect the possibility 
fcs. 26,27. of the origins! and only agreement being partly in writing and partly 
not. But Garth, C.J., said: “I quite agree with my brother 
Pontifex that 8. 26 of the Specifio Belief Act is intended to provide 
for just such a case as the present.” It is submitted, with respect, 
that cl. (e) of the present section is not to the purpose. The clause 
refers to variations suhseifuetil to the execution of the contract, while 
in the case before the Court no such variation was alleged. The 
agreement showed on the face of it that besides the terms set forth 
in it, there were other terms already agreed upon between the parties. 

Where section does not apply.—A., who is B.’s guardian, 
agrees to sell to C. certain property belonging to B. for Es. 763, subject 
to the leave of the Court. The sale is sanctioned by the Court not 
for Es. 763, but for Bs. 800. C. is not eijtitled to a transfer of the 
property on payment of Es. 703, for though the sale is sanctioned 
by the Court, it is .sanctioned for Es. 800. S. 26 does not apply to 
such a case (c). 

ig) Against whom Contracts may be specifically enforced. 

Holief against 27. Except as otherwise provided by 

parties and persons , , . ^ 

claming under this Chapter, Specific perform, nice of a 

them by subse- i c i • 

qnent title. Contract may be enforced agamst— 

(a) either party thereto; 

(b) any other person claiming under him by a title 
arising subsequently to the contract, except 
a transferee for value who has paid his money 
in good faith and without notice of the original 
contract; 

(c) any person claiming under a title which, though 
prior to the contract and known to the plain¬ 
tiff, might have been di^laced by the defendant; 

(d) when a public company has entered into a con¬ 
tract and subsequently becomes amalgamated 
with another public company, the new com¬ 
pany which arises out of the amalgamation; 


(e) Narain r. xl«iAoy(1886) 12 Cal. 152. 
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(e) when the promoters of a public company have, 
before its incorporation, entered into a con¬ 
tract, the company; provided that the com¬ 
pany has ratified and adopted the contract 
and the contract is warranted by the terms 
of the mcorporation. 


J UuJstralioM — 
to clause (b)— 

A. contracts to convey certain land to by a particular Hay. A. dies 
intestato beforo that day without liavingi-oiiveyodtheland. Ih may compel 
A.’s licir or other i-eproscntativo in intt'ft'st to porionn tho contract 
siiccitically. 

A. contracts to sell certain land to Ih for Ks. r),000. A. afterwards 
conveys the land for Jts. t),0(K) to who has notice of tho original contract. 
H. may enforce ajiecific performance of the contrai^t as against C. 

[PoUfr V. Mers {IS4G} 0 Ha. 1, 77 K. \l. 1.] 

A. contracts to sell land to B. for Rs. ii.OfK). B. takes possession of tho 
land. Afterwords A. sells it toC, for Jls. 6,000. C. makes noimjuiry of B. relat. 
ingtohis interest in tho land. B.’s poswossion is sutTicienttoaffect C. with 
notice of lus interest, and lie may enforoo siiecitic performance of tliocontract 
against C. 

[Daniels v. Davitlson (1809) Hi Bcs. 249, 17 Ve-s. 433,10 R. R. 171.] 

A. contracts, in consideration of Ks. 1,000, to bequeath certain of liis lands 
to B. Immediately after tho contract A. dies intestate, and (’. takes out 
administration to his estate. B. may enforce specific, porformaSKo of the 
contract against C. 

-4. contracts to sell certain land to B. Before the completion of the 
contract, A. becomes a lunatic and C. is appointed his comniitteo. B. may 
specifically enforce tlio contract against C. 

to clause (c)— 

A., the tenant for life of an estate, with remainder to B., in due exercise 
of a power conferred by the settlement under which he is tenant for life, 
contracts to sell tho estate to C., who lias notice of the settlement. Before the 
sale is completed A. dies. C. may enforce specific performance of the 
contract against B. 

[Jte Dykes' Estate (1869) L. H. 7Eq. 337: tho point there was that the 
Court treated the agreement as equivalent to a formal execution of the 
power.] 

A. and B. are joint tenants of land, his undivided moiety of which 
either may alien in his life time, but which, subject to that right, devolres 
on the^survivor. A. contracts to sell his moiety to C. and diee. 0. may 
enforce s ecific performance of the contract against B. 


6.B.A« 
8 . 87 . 



922 


THE SPECIFIC RELIEF ACT. 


8. H. A. Contents of the section.— S. 27 is a counterpart of s. 23, 
8. 27. enumerating classes of possible defendants to a specific performance 
suit who were not original parties to the contract, as that section 
enumerated cla-sses of possible plaintiffs. The rules here given for 
convenience exhibit no common ground of principle and little, if 
any, of practice belongmg to actions for specific performance more 
than to other forms of proceeding. Clause (c) is so worded as to 
bo barely intelligible without the illustrations. The word ‘ defendant ’ 
at the end stands, in pomt of sense, for some such words as ‘ original 
contracting party from whom thattitio is derived.’ The ndc is a 
consequence of the equitable doctrine which regards a purchaser 
as acquiring, as soon as the contract is complete, the rights of 
an owner against the vendor and all persons not being purchaseis 
for value without notice of the contract, and not claiming under 
an independent title adverse to the vendor’s. English cases are mostly 
of little use for illustration; the principle is assumed and the 
discussion turns on some complication introduced by special 
circumstances. 

Clause (d) appears to ignore the accepted doctrine as to nova 
tion; it does not say however that the original debtor company 
(which may survive a pretty long time for the purpose of winding 
up) is released without the assent of the creditor, which would 
indeed be a startling new departure. 

The liability declared in clause (e) was established in England 
in the course of the 19th century by decisions given in courts of 
equity “ partly on the ground of a distmet obligation having either 
been imposed on the company in its original constitution, or assumed 
by it after its formation, partly on a ground independent of contract 
and analogous to estoppel, namely that where any person has on 
certain terms assisted or abstained from bindering the promoters of a 
company in obtaining the constitution and the powers sought by 
them, the company when constituted must not exercise its powers 
to the prejudice of that person and in violation of those tenhs ” (/). 
This doctrine applies only where the company has become expressly 
bound or has taken the benefit of the terms made with the promoters; 
the present section says “ ratified and”—not or—“adopted the 


(/) Pollock on Contract, p. 214, 8th ed. 
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contract ” ; if this were construed to require express ratification 8. R. A, 
the Indian rule would be narrower than the English. It seems to 8. 87. 

be assumed, however, that the intention was to re-afSrm the rule 
as laid down in England (g). Sir Edward Fry’s statement is 
that “ the company itself, after iucorjwration, must cither have 
taken the benefit of the contract, or have otherwise rectignized it as 
a contract binding on them,” and “the contract imast l)e for something 
warranted by the terms of the incorporation.” His own opinion 
agrees with judicial dicta suggesting that the doctrine has gone quite 
far enough if not too far (h). « 

Indian authorities: Clause (b): purchase with notice of prior 
agreement for sale,—Thi.s clause contains provisions similar to those 
of 8. 40 of the Transfer of Property Act and s. 91 of the Indian 
Trusts Act. See notes to s. 3 above, under the head “ Ill. (g).” 

In the case put in the second illustration to cl. (b), H.’s right to 
enforce specific performance of his contract as against C. will not be 
affected, although the sale-deed to C. may have been registered and 
although he has obtamed possession under his purchase (i). 

The prmciple upon which the third illustration to cl. (b) proceeds 
is that “ the occupation of property by a tenant ordinarily affects 
one who would take a transfer of that property with notice of that 
tenant’s rights, and if he chooses to make no inquiry of the tenant, 
he cannot claim to be a transferee without notice ” (j). Hut occu¬ 
pation of property which has not come to the knowledge of the party 
charged is not constructive notice of any interest in the property (h). 

It has been held by the High Court of Calcutta that mere regis¬ 
tration of the original contract for sale is not sufficient notice ^ a 
contract within the meaning of this clause (1). It would, it seems, 


ig) Sc« the dictum in Impfrial Ice 
Mamfactunng Co. v. Munckct$haw 
(1889) 13 Bom. 415, 423. 

(^) Fry on Sp. Perf. § § 260-255. 

(t) Chunder Kant Itoy v. Krishna 
Sunder (1884) 10 Cal, 710; Kanmn v. 
Krishnan (1890) 13 Mad. 324; 

Namasivayatn v. Nellayappa (1895) 18 
Mad. 43; Hurnandun Singh t. Jawad 
AH {1900j 27 Cal. 468; Himcalal v. 


Vasudtv (1912) 36 Bom. 446, 450-451; 
Nanbat Jiai v. Dhaunkal Singh (1916) 
38AU.184. 

(j) B<d}uram Bag v. Madhab Chandra 
(1913) 40 Cal. 666, 669. 

(k) Jfonji V. Hoortai (1911) 36 Bom. 
342,348-349. 

(() Preonatb v. AshiUosh (1900) 27 
Cal. 358. 
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B. R. A. be held the same way in Madras {m), but diflerently in Bombay (n) 
is. 27, 28. and Allahabad (o). 

Where a oerson claims to be a transferee for value without notice 
of the origmal contract, the burden lies upon him to prove that he 
fulfils that character (p). And in this connection it must be noted 
that notice before actual payment of the whole of the purchase 
money, even although it may have been secured, or before the con¬ 
veyance is actually executed, is binding in the same manner as notice 
had before the contract (q). 

A. contracts to sell certain land to B. for Es. 5,000. A. afterwards 
conveys the land for Es. 6,000 to C., who has notice of the original 
contract, and puts C. in possession of the land. B., not knowing of 
the transfer to C., sues A. and obtairs a decree for specific performance 
against him. This docs not bar a suit by B. against C. for specific 
performance and for possession (r). 

Cl. (b) applies not only to sales, but to leases (s). 

(h) Against whom Contracts cannot he specijically 
enforced. 

28. Specific performance of a contract 

What partiea c i • j aT. a. 

cannot be oora- cannot be enforced against a party thereto 

polled to perform . ^ n j* i» • 

• in any of the following cases:— 

(a) if the consideration to be received by him is so 
grossly inadequate, with reference to the state 
of things existing at the date of the contract, 
as to be either by itself or coupled with other 
circumstances evidence of fraud or of undue 
advantage taken by the plaintiff; 

(m) See Shan Mann Mali v. Madraa (}) Ilirnm v. Vasndev (1912) 36 
Bnilding Co. (1892) 15 Mad. 268. Bom. 446, 461. 

{») See i»ibtao«io»v.na«rol (1882) (r) Oaffnr v. BUkaji (1902) 26 

6 Bom. 168. Bom. 169. 

(o) See Janki Praiad v. Kiihen Dat (a) Baiuram Bag v. Madhab Chan- 
(1894) 16 All, 478. dra(1913)40 Cal. 666. See alaoEaraea- 

(y) rnmallal r. Patndoo (1912) 36 mramma v. Sitarannja (1906) 29 

Bom. 446; Babwam Bag v. Madhab Mad. 177 {mortgage]. 

Chandra (1913) 40 Cal. 666, 669. 
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(b) if his assent was obtained by the misrepresenta- g 
tion (whether wilful or innocent), concealment, 
circumvention or unfair practices, of any party 

to whom performance would bec^ome due under 
the contract, or by any promise of such party 
which has not been substantially fulfilled; 

(c) if his assent was given under the influence of 

mistake of fact, misapprehension or surprise: 
Provided that, when the contract provides 
for compensation in case of mistake, compen¬ 
sation may bo made for a mistake within the 
scope of such provision, and the contract may 
be specifically enforced in otlier respects if 
proper to be so enforced. 


Jlluslralions- - 
to clause (c) — 

A., one of two executors* in tho erronoou.s belief that ho ha<l the authority 
of his co-cxccutor, enters into an agreeiiioiit for tho sale to B. of his 
testator’s property. B. cannot insist <>ri the sale being coinjilcUid. 

[Hnee^by v. 2’Aorjic (1855) 7 B. M. & (J. 399,109 R. R. 180-1 

A. directs an auctioneer to sell certain land. A. afterwards revokes the 
auctioneer’s autliority as to 20 bighas of tliw land, but tlio 
auctioneer inadvcrU'Utly sells the whole to B., who has not notice of tho 
revocation. B. cannot enforce specific jierfonnance of tho agreement. 

[Simplifiedfrom Manser v. Back(IHiH) 6 Hu. 443, 77 R. R. 187.] 

Defects of the section.—This section is incongruous, mis¬ 
placed, and cltogether an unsatLsfactory piece of work^If 
it meaas more than an exhortation to administer the remedy now 
in question on the principles declared in the Contract Act, as. 15-22 ; 
if it purports to confer on the Court a discretion to apply, for this 
purpose, a standard different from that of the general law; and if, 
in particular, I. C. A., s. 22, is to be considered inapplicable in suits 
for specific performance—then it ought not to have been mixed 
up with provisions relating merely to procedure, but, as materially 
enlarging the discretion of the Court, should have followed s. 22 of 
the present Act and should have made the intention more explicit. 
It looks as if the draftsman had forgotten the last-named section as 
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3. R. A. well as the Contract Act, and had also copied phrases from some text 
S. 28. book without adverting to the differences between failure to form 
any real agreement, formation of a voidable contract (but valid until 
rescinded), and formation of a contract on which damages may be 
recoverable but of which specific performance will not be granted. 
The illustrations consist of two very special cases from English reports 
and throw no light on the general intention of the section. 

Apparently there still were, about forty j’ears ago, learned 
persons who did not understand that a code cannot be made by 
cutting up even the best text-books. But the text-books then 
available were written under the old system of divided jurisdiction, 
when a Chancery judge had to be constantly saying, in more or less 
veiled language : “ It would be imprudent and impertinent for me 
to deny that you may have a, causa of action in a common-law Court: 
That is no business of mine. What I can and do tell you here is 
that you cannot have specific performance.” For such an attitude 
there is now no occasion, and survivals of it ought not to be allowed 
to haunt medem c.xpositions of the law. 

The second illustration is not very lucid as it stands ; in the case 
from which it is abridged the fact was that immediately before the 
sale the seller’s solicitor found that a reservation of considerable 
importance had been omitted from the printed particulars; a certain 
number of copies were, by his direction, corrected and placed in 
the auction room, and the auctioneer read out the particulars so 
correv,ted ; but the buyer who was plaintiff in the suit denied that 
he heard the alteration, and in fact the memoranda signed by the 
plaintiff and the auctioneer were on uncorrected copies; the auctioneer 
said this was by his own inadvertence. The Court pointed out 
that the auctioneer should have given more distinct notice of the 
alteration, accepted the buyer’s statement that it did not in fact 
come to bJs notice, and, after referring to authorities on mistake, 
added that the strongest ground of defence for the seller w'as that 
the auctioneeer had no authority to sell except according to the 
altered particulars, and therefore could not bind his principals to a 
contract omitting the reservation. That being so, the offer accepted 
by the purchaser was not the vendor’s offer. Manser v. Bach (see 
note to the second illustration) has been criticized as a very strong 
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decision, but it has been followed in our own time (t) and on an earlier S. R. A. 
occasion cited with approval though not as being exactly in point («). Ss. 98, S 

Finally, this section appears to overlap to an undefined extent 
the provisions of heads (1) and (II) of s. 22. One is tempted to 
wonder whether it was not an afterthought interpolated by .some 
hand foreign to the original design. We must be content that it is 
not known to have done any harm. 

Inadequacy of consideration.—The rule observed in Eng¬ 
land until the passing of Stat. 31 Vic., c. 4, not to decree .specific 
perfoimance of an agreement to sell a reversionary interest when 
the purchase money W'as less than the market value -if the reversion, 
is not the rule in India. “ No mention of it is to hi; found in 
the .Specific Relief Act, .and, if it had been intended to give effect 
to it, wo should have e.vpected to find it in se<d,ion 28 of the Act ” (v). 

(i) The effect of dumissinq a Sail fur Specific 
Frjfiormanec. 

29. The (lianiissal of a suit for sjrerdfic performance 
of a contract or part tliereof sliall bar the 
brr^ii afuT -lis- Hglit to sue lor <,*oni])ensation 

for the breach of .such contract or part, as 
the case may be. 

Compensation.—Where .specific performance or injunction 
is refused on the ground that damages are the proper remedy, 
the Court should itself award damagc.s, though no damages be asked 
for in the plaint. “ In England, no doubt, a bill in equity wojdd 
have been dLsmissed, but then the plaintiff would have his suit at 
law for damages. Here, however, a new suit would not lie, and 
consequently when the ])laintiff is held entitled to a remedy, the 
appropriate remedy should be awarded” {«). As to the power of 
the Court to award compen.sation, see s. 19 above. 

(i) IJare and O'Mort;^ Cunir. [1901] resjxjct it in difficult to wee what ifanjur 
I Ch. 93, a case of misdescription in v./ioci Iiiih to do with ambiguity, 
printed particulars corrected at the (v) Qitabai v. Balaji (1892) 17 Bom.. 
sale by word of mouth. 232. 

(u) Tamplin v. Janm (1880) 15 (ic) Callianji v. Narai (1895) 19 
Ch- B. 2^5, 217, by Baggallay, L-J., Bom. 704,770 
sitting in first instance: with great 
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8, R. A. 
8, 30. 


(j) Awards and Diredum to execute Settkrmits. 

Application of 80. The provisions of this Chapter as 
to^SanTtesT Contracts shall, mutatis mutandis, apply 
to “"i to directions in a will or 

codicil to execute a particular settlement. 

Awards sad tastamentary direetions to execute eettlemente.—This 
is according to English practice as long settled. Inasmuch as the 
duty of performing an award arises from the contract of the parties 
to submit the difference to. arbitration, there is no reason why the 
matter of an award should not be a fit subject for a decree of specific 
performance, provided that a direct agreement to the same effect 
would have been so. The award must of course be conformable to 
the arbitrator’s authority. Testamentary directions to execute a 
settlement operate in English law by way of creating a trust and 
are not considered under the head of specific performance, though 
the Court does, in the course of administering estates and otherwise, 
direct them to be specifically carried out. Butin one sense all 
equitable jurisdiction rests on the power of issuing specific orders. 

Limitation.—There is a conflict of opinion whether a suit 
to enforce the terras of an award is a suit for specific performance 
governed by art. 113 of the Limitation Act which provides a period 
of 3 years, or is governed by the residuary article 120 which provides 
a period of 6 years. On the one hand, it has been said that by rea¬ 
son of the operation of the present section, a suit for the specific 
performance of the terms of an award should be regarded as a suit 
for the specific performance of a contract. On the other hand, the 
opinion has been expressed that all that the present section lays 
down is that when the question is one of specific performance, the 
Coiut has the same powers, and should proceed upon the same prin¬ 
ciples, -in the case of an award as in the case of a contract (*) ; and 
a suit to enforce the award will not be a suit for specific performance 
of a contract unless such is the express purport of the award. Even 
in that case it might well be held that what the Court enforces is still 
the award, not the contract on which the original claim was founded 


(x) See the cases collected in KvJdip See also Fardunji v. Jamsedji (1904) 28 
Dttfie V. J/oAoul Dwftc (1912) 34 All. 43. Bom. 1. 



THE SPECmO RELIEF ACT. 


929 


nor yet the contract of submission to arbitration. The latter view, 
it is submitted, is correct. It is in accordance with the practice 
observed by the Court of Chancery in England in decreeing specific 
performance of awards. The jurisdiction of the Court in these 
cases not being any jurisdiction ircculiar to award.s, but its ordinary 
jurisdiction applicable to agreements, many, if not all, of the prin¬ 
ciples applicable to ordinary cases or suits for the specific performance 
of agreements applied to the specific performance of awards (;/). 
This jurisdiction was founded on the principle that “ when parties 
have agreed to submit their differences to the detenninatiou of a 
third {jerson, and to abide by any orders or regulations which he 
may make, his decision and the regulations and orders which ho may 
prescribe, coiuititutc the agreement of the p.arties, and it is for the 
purpose of enforchig that agreement that this Court interferes to 
enforce and give effect to the award ” (z). As to the form of a suit 
on an award, see the Code of Civil Procedure, Sch. I, .App. /V, form 


S.B.A. 
8 . 80 . 


No. 10. 


CHAPTER HI. 

Of the Rectification op ]nstrument.s. 


Rectification: introductory,—Secs. .31, 32, 33 were improvi- 
dently copied from arts 1899-1901 of the Draft Civil Code of New 
York, and are a fair sample of the loose thhiking and bad workman¬ 
ship which pervade that unhappy experiment. “ Mutual mistake 
for “ common ” in s. 31 is bad English (though rather freepient in 
modem reports and text books) and the mixing up of fraudulent 
interpolation or alteration with failure to carry out instructions ^ 
proper •form, whether by inconuxitence, by innocent misunder¬ 
standing, or by mere accidental error, is inelegant and, but for sound 
English tradition bemg already established, might easily liave led to 
inconvenient consequences. 

The principles on which the Courts act in England are in them, 
.selves quite simple : the difficulties, when they occur, are of 
evidence or constroction. In a proper case the Court will amend 


(y) NickeU V. Hancock (1866) 7 De (*) Xie/ccu v. Hancock, p 317, 
G. M. & Gr. 300, 314, per Knight Bruce, oupra, per Xvmer, lU J. 

L,J ‘ 

59 
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the language ol an instrument for the purpose of making it accord 
with the true intention of the parties, having ascertained what that 
intention was as also that the words as they stand fail to express 
it. Rectification caimot be adju(^ed unless the Court is satisfied 
on both these points. “ There can be no rectification Wfherc there 
is not a prior actual contract by which to rectify the written 
document” («). 

There is no need, it should be observed, to invoke this juris¬ 
diction in case of such verbal slips or omissions as are obvious on the 
face of the writing and can be corrected by the context alone. The 
■remedy of these minor blunders is within the Court’s ordinary 
function of construing the expressions used. Even a missing clause 
can be supplied in an instrument of a rvcil known form it the sense 
clearly requires it {b). 

Where the instrument finally executed is in conformity with a 
previous written agreement of the parties, but there was error iu the 
expression of that agreement, it seems that evidence of the inten¬ 
tion of the parties cannot be admitted to rectify the final instrument 
alone. With great ros])ect for certain critical observations of Neville, 
.E, (c) who acted on this rule but did not approve it on principle, 
it appears to be correct; for the error was in the preliminary agreement, 
and it both writings cannot bo rectified neither can be. This reason 
is independent of the authorities on specific perfortiMnce with varia¬ 
tions (d), and it is not necessary to contest Neville, .L’s argument 
that those authorities are not properly applicable to rectification. 

As there must be clear and satisfactory proof both of the real 
common intention and the departure from it in the document which 
the plaintiff seeks to rectify (c), it has been the usage of English 
courts of equity not to grant rectification of a written instrument 
on oral evidence alone when the alleged mistake is positively denied 
by the defendant. On the whole this appears to be a habit of judi¬ 
cial prudence rather than a positive rule of evidence (/). 

(rt) Fry on Specific Porforraance, § i Ch. 550, 501. 

791. (d) See-on 8. 20 above. 

(6) ^0 e.g. Redjer7iv. Bryniruf {1^11) (e) Fowler v. Fowiler (1859) 4 De 

6 Ch. D. 133 j BurcAcW V. Ckrk (1876) G. & J. 2.50,124 R. R. 234. 

2C.P.Div. 88 (reference toeonnterpart). ,(/) Authorities collected in Pollock 

(c) Thompson v. Hickman (1907) on Contract, 8th ed., 645. 
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It is a sutTicioiit reason for rectifying an instrument that it is 
so nnsliilfully framed as to raise a serious doubt whetliei'it expresses 
the true intention ; the Coiirt, teing satisfied that tlie expression as 
it stands is obscure and may be misleading, may proceed to reform 
it so as to make it plain, without undertaking to decide how it would 
be construed if tlie question of rectification were not raised (g). 

In most cases of rectification the proximate origin of the mistake 
lies in the carelessness or want of skill of tlie draftsman employed ; 
but if, exce])tionaily, one of the parties, l)y negligence, or to conceal 
some fact he does not wish to disclose, (not to s])cak of downriglit 
fraud), lias caused the instrument to be so framed as to defeat the 
intention, known to liimsclf, of the other party or parties, the party 
so in fault eaniiot be beard to say that Ins own intention was dillerent. 
Cases of tliis kind are likely to lie on the verge of fraud or undue 
influence (/i). 

As to s. 32 we must confess that we do not understand what 
ineaning the framers of the New York draft Civil Code atf.aelied to 
it or on wliat autliority they su])posed it to be founded, if tliey moan 
only that tlie agreement according to wbicli an instrument is to be 
rectified must, be a lawful and valid agreement, sueli as the (.'ourt 
would enforce if directly .sued upon, it was idle to lay down that 
truism in vague and pompons language ; if not, they tailed to expre.^s 
with any certainty what more they did mean. 

Sec. 3.3 is unneecssary in any jurisdiction where the Court is 
free to exercise common sense, but there is no harm in it. 

31. Wlieii. tlirougli fraud or a mutual mistake ^ 
the parties, a contract or other instrument 

When instni- . . . , , , ,, . 

inent may bo lit Writing docs iiot tTUly exptess their 
o-ctified. intention, either party, or his representative 


(ff) U'uUir V. Armstron</ (1850) 8 132, 144, wlicro the H. L. applied 

D.M. & 531. 114 R. H. 234, a case and jicrhaps e.xtenflcd the doctrine in 

of gross professional Inoompetonce on peculiar circumstances: sen L. Q. B. 

the draftsman’s part. The judgment xxx. 135. We may liave gone beyond 

of Knight Bruce, L.J., is no less amus- the text of the authorities in definitely 

ing t mil instructive. stating the rule as founded on estoppel 

(A) Xot?e^ V. iSmtfA (1880) 15 Ch.‘D. which we think the best explanation. 
656; WMkley v. Iklanet/ (1913} A. C. ' 


3. B. A. 
Ch. Ill, 
S.81. 
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in interest, may institute a suit to have the instrument 
rectified; and if the Court find it clearly proved that 
there has been fraud or mistake in framing the instrument, 
and ascertain the real intention of the parties in exe¬ 
cuting the same, the Court may in its discretion rectify 
the instrument so as to express that intention, so far as 
this can be done without prejudice to rights acquired by 
third persons in good faith and for value. 

lUiisIraiionst 

(a) A. intending to soil to B. bis liouae and ono of throe godowns 
adjacent to it, executes a conveyance prepared by B. in which, through 
B.’s fraud, all three godowns are included. Of the two godowns which were 
fraudulently included, B. gives one to G. and lets the other to 1). for a rent, 
neither C. nor D. having any knowledge of the fraud. The conveyance may, 
as against B. and C. be rectified so as to exclude from it the godown given 
to C. but it cannot be rectified so as to affect D.’s lease. 

(b) By a marriage settlement, A., the father of B., the intended wife, 
uuvenant.5 with 0., the intended husband, to pay to C., his executors, admi* ^ 
nistrators and assigns, during A.’s life, an annuity of Rs. 5,000. C. dies 
insolvcntandtheofficialassigneoclaimsthoannuity from A. The Court, on 
finding it clearly proved that the parties always intended that this annuity 
should bo paid as a provision for B, and her children, may rectify the settle¬ 
ment and decree that the assignee has no riglil to any part of tlio annuity. 

[T’ho material question is what the partner intended to express in the 
settlement, not what they “alwaysintended.”} 

Reotifieation.—To establish a right to rectification of a 
document it is necessary to show that there has been either fraud or 
common mistake (i). The mistake of one party to a contract is 
not a ground for rectification ( 7 ). Oral evidence is admissible to 
prove either fraud or mistake {k). Under the terms of the section 
it is necessary that the Court should find it clearly proved that 
there was fraud or common mistake. This requirement has, of 
course, bejn long established by English decisions (i). See notes 
“ Eeotification—introductory ” on pp. 929-930 above. 


(i) Ainanat Bibiy.LuchmanPerahad Co. (1892) 10 Bom. 501. 

(1887) U I. A., 18,14 Cal. 308 (element* [k) Evidence Act, 1872, b, 92, proviso 
ary law in England). (1). 

(;) Haji Abdul Rahman v. The (I) Madhavji v. Ramn^ih (1906) 
Bomhii and Persia Steam Navigatkrn 30 Bom* 457,464* 
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“ Mutual ” mistake.—The mistake referred to in this section 8. E. i 
is in the expression of a contract, not in its formation. “ The Court 
in administering equitable principles permit mistake to be proved 
where it is common : that is, where the expression of the contract is 
contrary to the concurrent intention of ail the parlies. If such 
mistake bo established, then the Court can give the relief of recti¬ 
fication, but be it noted, (as therein error often lurks) that what is 
rectified is not the agreement, but the mistaken expression of it. 
Ordinarily this mistaken expression would bo in the form of a docu¬ 
ment, and the existence of a real agreement prior to the document 
is nccessaiily implied. The rectification consists in bringing the 
document into conformity with this prior agreement, and without 
such agreement there can be no rectification. It is an adjustment 
of the machinery to its proper end ” (m). But if the common mistake 
is in the formation of a contract, both the parties being under a 
mistake as to a matter of fact essential to the contract, the case is not 
one for rectification (n), though it nmy be one for camssllation; the 
reason is that in such a case there is no contract at all. “ Courts of 
equity do not rectify contracts. They may and do rectify instru¬ 
ments purporting to have been made in pur.suance of the terms of 
contracts. But it is always necessary for a plaintiff to show that 
there was an actual concluded contract antecedent to the instrument 
which is sought to be rectified and that such contract is inaccurately 
represented in the iiistriimcnt ” (o). See pp. 92f)-9IiO above. 

Counterclaim for rectification.—Though this and the subsequent 
sections of this chapter refer only to suits for rectification, 
a defendant may, it is conceived, counterclaim for rectific&on 
where the rules by which the Court is governed permit of such a 
counterclaim. Where the rules of a Court do not permit it, as in 
the case of Mufassal Courts, those Courts as Courts guided by the 
principles of justice, equity and good conscience can give effect as 
a plea to those facts which in a suit brought for that purpose would 
entitle a plaintiff to rectification. It has been so held by the 


(m) Vagdu t . Bhana (1904) 28 Bombay Ss Persia Steam Navigation Co. 
Bom. 420, 425-426, per Jenkins, C.J. (1892) 16 Bora. 661,.566-566, per Farran, 

(n) See ^ .Contract Act, S. 20. J. All this, again, has long been ele- 

(o) Haji Abdul Bthman v. The mentgry in English courts. ' 
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High Court of Bombay (p). The Calcutta High Court has held 
differently. According to the latter Court, a document, though 
it does not by fraud or mistake truly express the intention of the 
parties, is binding on the defendant until he gets it rectified by a 
suit brought for that purpose, and he cannot set up those facts as 
a defence to the suit (?). This view of the law, it is submitted, is 
not coirect. 

Bights acquired by th rd persons in good’ faith.—In ill. (a), the 
transfer to C. is not “ for valqe,” and the conveyance may therefore 
be rectified as regards the godown transferred to him, though he had 
no knowledge of B.'s fraud. The transfer to D., however, is for value, 
and he having no knowledge of the fraud, the conveyance cannot 
be rectified so as to affect his lease. The following is an additional 
illustration 

A. mortgages certain land to B. In the mortgage bond survey 
No. 49-D is inserted by mutual mistake for surc’ey No. 49-A. >Sub- 
.sequently A. mortgages survey No. 49-.\ to C.,who had Imowledge of 
the mistake. B.’s mortgage bond may bo rectified by substituting 
survey No. 49-A for survey No. 49-D. C., having knowledge of the 
mistake, carmot be said to have acquired his rights “ in good 
faith ” (r). 

32. For the purpose of rectifying a contract in writing, 
Praumptioii os the Court must be satisfied that all the 

to intent of i»rtics. pa^ies thereto intended to make an equit¬ 
able' and conscientious agreement. 

See p. 931 above. 

33. In rectifying a written instrument the Court 

may inquire what the instrument was 
Principles of intended to mean, and what were intended 

rectincation. 

to be its legal consequences, and is not 
confined to the inquiry what the language of the instni- 
ment was intended to be. 

See p. 931 above. 

{p) Dagdu V. Bhana (1904) 28 Bom. Cal. 118. 

420,426. (f) Mahadeva v. Oopalal 34 

(}) ArusrvMah v. Koylash (1882) 8 Mad. 61. 



THE SPECHTC RELIEE ACT. 


935 


34 . A contract in writing may be 
„ „ , first rectified and then, if the plaintiff has 'rt' 

Specific enforce* ^ . * ’ * 

merit of rectified SO pravcd ill his iilaiiit and the Court thinks 
contract. n 

fit, specifically enforced. 

^ llbistraiion. 

A. contrac’ts in writing to pay lii.s nttornoy, R., n fixotlsmii in lieu of 
costs. Tlio contract contains mistakes as to the name ami rights of tho 
client, which, if coiistrueil strictly, would exclude Ik from all rights under 
it. B. is entitled, if the Court tliink.s fit, to have it rectified, and to an 
order for payment of tho sum, as if at tlie time of its execution it had 
expre.sscd the intention of the parties. 

[Now settled j>raeticp in Knglnnd: OHcy v. Fiahcr (ISKfi) 34 (1i. 1). 

.367. Tho illustration is founded on tho headnoio to Skdnian v. Colkit 
(1854) 17 Beav. 008, 90 It. R. 310; but the language there used is err<ino(ma ; 
the Court treated the effeet of the agreement as a matter of con.Htniction. 

The main point dccjde<l was tho validity of the Hottlemcnt with tho 
solicitor for a fixed sum.] 


CHAM’ER IV. 

Op the Resci.ssion op Contracts. 

Judicial rescission ; introductory.—Apart from faults of work¬ 
manship, it seems doubtful whether a great part of as. 3,'i-38 is not 
out of place here. Tho grounds on which contracts may be voidable 
have already been laid down in the Contract Act; and, by the very 
definition, rescission dejicnds not on the Court but on the option of 
a party, which he can exercise without the aid of the Court. No one 
in England ever heard of a suit merely for rescission. Modem p^jc- 
tice would allow of suing for a judicial declaration that a contract 
is rescinded'; hut in fact there is always some further object, such 
as recovering back a deposit or other payment under the contract, 
reconveyance of property which has been transferred or cancellation 
of the instrument in which the contract was expressed. 

S, 35 has been influenced by art. 1903 of the New York draft 
Civil Code. S. 36 is identical with art. 1904. It seems not to have 
occurred to any one in the Indian Legislative Department to see 
that the language conformed to the Contract Act, which it does 
not. 
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Tlie text of 8.35 is plain enough on its face; the principles govem- 
ing the rescission of contracts have already been considered in various 
places of our commentary on the Contract Act, especially on ss. 39, 
53, 64 and 65. Cl. (b) perpetuates a technical rule derived from 
the limited jurisdiction of English Courts of equity ; those Courts 
would not rescind or cancel an instrument which was already mani¬ 
festly bad in a Court of Law (s). It is hard to see why the High 
Courts of India should be burdened with this positive disability 
rather than left to use their discretion. 


S. 36, so far as intelligible, appears to be covered by ss. 20, 
22, 64 and 65 of the Contract Act. It is difficult to reconcile the 
language either with soimd principle or with the terms of I. C. A., 
s. 22. Mistake may prevent any real agreement from being formed ; 
we are not aware of any case in which, on the ground of “ mere 
mistake ”, a contract is only voidable. In certain cases one party 
by whose fault the other has entered into a show of agreement under 
a vital mistake, is estopped, if J;hat other elects to affirm the agree¬ 
ment, from denying its validity, and yet it is wholly void as gainst 
third persons: see the note at p. 88, above, on I. C. A., s. 13. 

S. 37 agrees with English practice and needs no comment. 8. 
38 adds nothing to I. C. A., s. 65. 

35. Any person interested in a contract [in writing] 
Vfhen resoisBion (<) niaY sue to have it rescinded, and such 
may be adjudged. pg adjudged bv the Court 

in any of the following cases, namely 

(a) where the contract is voidable or terminable 
by the plaintiff; 

(b) where the contract is unlawful for causes not 
apparent on its face, and the defendant is more 
to blame than the plaintifi ; 


See BrooUTtg v. Mandslay, ^on Court, but did not enlarge it s contents). 
(& field (1888)38 Ch, D, 636 {the Judi- (I) The wor^ “in writing” are 
catuie Act extended-equitable jurisdic- rejK^aled wherever the Transfer of 
tion to al! branches of the Supreme Property Act, 1882, is in force. 
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(c) where a decree for specific performance of a S. B, Ai 
contract of sale, or of a contract to take a 
lease, has been made, and the purchaser or 
lessee makes default in pa 3 mient of the purchase 
money or other sums which the Court has order¬ 
ed him to pay {u). 


When the purchaser or lessee is in possession of the 
subject-matter, and the Court finds that such possession 
is wrongful, the Court may also order him to pay to the 
vendor or lessor the rents and profits, if any, received 
by him as such possessor. 


In the same case, the Court may, by order in the suit 
in which the decree has been made and not ('omplied 
with, rescind the contract, either so far as regards the partv 
in default, or altogether, as the justice of the case 
may require. ^ 

Illmtrnlions — 


to (a)— 


A. sells a field to li. TItcro. Is a right of way over tho field of which A. 
has direct personal knowiedgo, but which he conceals from B. B. is entitled 
to have tlic contract rescinded. 

to (b)— 

A., an attorney, induces his client B., a Hindu widow, to transfer 
property to him for tlio purpose of dofrauduig B.’s creditors. Hero the parties 
are not equally in fault, and B. is entitled to have the instrument of trans¬ 
fer rescinded. 

1 

[This is a matter of conveyance, but it presupposes or includes a ^ 
contract.] 

Rescission.—See notes, “ .Judicial rescission: introductory,” pp. 
935-930 above. 


“ Any person interested in a contract. "—The remedy by way 
of rescission is not confined to persons named as parties to a contract; 
it is open to any person, who, though not named as a party to a 
contract, is interested in the contract. Thus any member of a 

(#) T1»0 proper w«y of proceeding in the existing suit; Clark v. Wallis 
in England li by order made on motion (18e«) 3 Beav. 460, 147 R. E. 260. 
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joint Hindu family is entitled to rescind a contract entered into by 
the manager, whereby the former would be defrauded (u). 

Clause (a): Voidable contract.—This clause, it is conceived, 
comprises cases referred to in ss. 19,19A, 39, 53 and 55 of the Indian 
Contract Act. It also, it is submitted, includes cases where a 
power to rescind is reserved by the contract to one or both of the 
contracting parties. 

Clause (b); in pari delicto.—The provisions of this clause do not 
apply it the parties are in pari delicto (w). See notes to ss. 23 
and 65 of the Indian Contract Act. 

Lapse of time and limitation.—See notes under the same head to 
s. 16 of the Indian Contract Act, pp. 112-113 above. 

36. Eeacissioii of a contract in writing {*) cannot be 

adjudged for mere mistake, unless the 
miSr'”"against whom it is adjudged can be 
restored t8 substantially the same position 
as if the contract had not been made. 

See notes on pp. 93.5-936 above. 

37. A plaintiff instituting a suit for the specific per¬ 

formance of a contract in writing may 

Alternative 

prayer for roscis- pray in tiie alternative that, if the contract 

Bion in Buitfoc - , •/> n r i • r. 

siiecific perform, cannot be specmcally eniorced, it may be 
rescinded and delivered up to be cancelled ; 
and the Court, if it refuses to enforce the contract specific¬ 
ally, may direct it to be rescinded and delivered up 
accordingly. 

This section is almost verbally identical with the opening 
of § 1058 in Fry on Specific Performance, p. 518. 


(v) Ravji V. Qangadharbhat (1880) was to receive Ra. 4,000 more. 

4 Bom. 29. In thU case the manager, {w) fiari v. Naro (1894) 18 Bora. 342. 

while ostensibly selling the right to (x) The words “ in writing ” are 

out wood in a forest belonging to the repealed wherever the Transfer of 

family for Rs. 4,000, made a collateral Property Act, 1882, is in force, 

private bargain according to which he 
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88. On adjudging the rescission of a contract, the 8. R. A. 
Court may Coiirt may require the party to whom ’ 

require party res- i i« p • . i , i * 

cinding to do equity, such relief IS granted to make any com¬ 
pensation to the other whicli justice may 
require. 

Sec I. C, A., S3. 11,64, G5 above. 


CH,\PTER V. 

Of the Cancellation of Instruments. 

39. Any person .against tvlioni a written instru¬ 
ment is void or voidalile, who lias reason- 

When cancel- . . 

lationmaybo ablo a[)])rohoTisioii tliat Sllcll iiistni- 
ment, if left outstanding, may cause 
him serious injury, may sue to liave it adjudged void 
or voidable ; and the Court inttv, in its discretion, so 
adjudge it and order it to be delivered up and cancelled. 

If the instrument has been registered under the Indian 
Registration Act (y), the Court shall also send a copy of its 
decree to the officer in whoso office the instrument has been 
so registered; and such officer shall note on the copy of 
the instrument contained in his books the fact of its can¬ 
cellation. 

llludrf(llov!i. 

(a) A., the of a Hhip, by fniuilulcnlly rt'itruseiiiiii}^ liorto bo ^ 
seaworthy, imluocs B., an underwriter, to in.siire her. lb may obtain ibo 
cancellation of tlio policy. 

(b) A. convcy.s land to B., who hequcatliH it to 0. and dies. Thereupon 
D. gets passcHsioii of the land and produees a forged instrument stating that 
the conveyance was made to 15. in trust for him. C- may obtain the cancella¬ 
tion of the forged instrument. 

(c) A., representing that the tenants on his land were all at will, sells it 
tq B.,and conveys it to him by an instrument, dated the Ist January, 1877. 
SoonafteKhat day, A. fraudulently grants to C. a lease of part of the lands, 
dated the Ist October, 1876, and procures the lease to be registered under the 
Indian Registration Act. B may obtain the cancellation of this lease. 


(y) See now Act XVI of 1908. 
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(d) A. agrees to sell and deliver a ship to B., to be paid for by B.^s 
acceptanees of four bills of exchange,, for sums amounting to Rs. 30,000, 
to be drawn by A. on B. The bills are drawn and accepted, but the ship 
is not delivered accordingto the agreement. A. sues B. on one of the bills. 

B. may obtain the cancellation of all the bills. 

[Awjlo-Danvhian Co, v. Bogerson (1867) L. R. 4 Eq. 3. The disputed 
point for which the case is reported was on a question of procedure which 
is now obsolete in England and could never arise in India.] 

When cancellation may he ordered-—To entitle a plaintiff to 
a decree for cancellation of an instrument, three points must be made 
good by him, namely,— 

(1) that the instrument is void or voidable ; 

(2) that the plaintiff has reasonable apprehension that the 
instrument, if left outstanding, may cause him serious 
injury; and 

(3) that the Court ought under the circumstances of the 
case, in the exercise of its discretion, to order it to be 
delivered up and cancelled. Delay in the institution 
of the suit or the plaintiff’s conduct may be such that 
the Court may in the exercise of its discretion reiuse 
to grant him relief. The appellate Coiirt will not lightly 
interfere with an exerciso by the first Court of its 
discretion. But if there is no exercise of discretion at all 
by the lower Couib in decreeing cancellation of an instru¬ 
ment, the appellate Court may set aside the decree (u). 

In the exercise of this discretion, 'the Court should ordinarily, 
where a plaintiff is out of possession and is in a position 
to claim a deciee for possession, refuse to pass a decree 
for the cancellation of an instrument according to which, 
if genuine, he has no title to the land, and leave the plain¬ 
tiff to a suit for possession (h). 

. Any person against whom an instrument is void or voidable.— 
The relief by W'ay of cancellation of an instrument may 
be claimed not only by a prty to the instrument, hut by any person 
against whom the instrument is void or voidable. Thus a creditor 

(a) Vulky Mahomed v. DaUubhoy {b) Shanhar Lai y. Samp Lol (1912) 
(1901) 25 Bom. 10, 18-19, 24 [suit 34 AU- 140, 142 
for cancellation of an award]. 
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inay sue on behalf of himself and all other creditors to set aside a 
deed executed by his debtor by which the creditors are defrauded, 
defeated or delayed within the meaning of s. 51! of the Transfer of 
Property Act (c). 

Beaaonable apprehension of serious injury.—It cannot be 
laid down as. a rule of law that in no case a man, who has parted 
with his property, in res|)ect of w-hich a void or voidable instrument 
exists, can sue to have such instrument cancelled. The test is, 

“ reasonable apprehension of serious injury Whether tl.at exists or 
not, must depend on the circumstances of the jiarticidar case with 
which the Court has to deal. Thus where the swam! of a math 
who had become old aud blind executed a jhitninirntra whereby 
he'appointed the defendant manager of the pro])ei'ties of the math 
upon certain terms, and delivered ])o.s.sessiou of some, of the math 
properties to the defendant, and the swami subsequently sold the 
math properties to another person, aud thereafter brought a suit 
against the defendant for cancellation of the jiwiiiii'imira alleging 
that the defendant had failed to comply with the terms of the in- 
.strument, it was held by the High Court of Bombay that though 
the swami l\ad sold tlie math iiropertics anil had no longer any 
interest in them, he was entitled to maintain the suit, the grounds 
of the decision being that if the document were not cuicelled, the 
purchaser (who, it may be observed, was joined a.s a plaintilT) might sue 
the swami for a return of his purchase money if the swami could not 
give pos.session of the lands by reason of the defendant holding them 
imder ihe jimmapatra, and that there was danger also of the defend¬ 
ant suing the swami in re.s])ect of the lands of wliicli tlie defendant 
had not obtained possession (d). In an ftrlier Madras ca.se, h(w- 
ever, where the plaintiff, who had .sold and delivered posse,ssion of 
her property to the buyer (her nephew), .sued the defendant for 
cancellation of tlie sale-deed, alleging tliat the defendant had 
forged it in the name of the plaintiff as e.xecutant and that 
if the instrument was left outstanding she might be sued by the 
buyer on the coxenants relating to the property, it was held that 
the plaintiff was not entitled to a decree for cancellation. The Court 


(cl hhmr V. Dewar (1S03) 27 Bom. (d) Kotrabaasapjioya v. Chenvirap- 
146. * payi’ (1899) 23 Bom. 376. 


S.B.A. 
8.39. . 
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S R. A. said : “ Clearly she had no legal interest in the property comprised 
39. in the sale-deed, but it is suggested that she is entitled to have that 
instrument cancelled in case any action for damages should be brought 
against her on the covenant contained in the document executed 
in her nephew’s favour. We are of opiilion that this bare possibility 
does not entitle a plaintiff who has divested herself of all intero.st 
in the property to maintain this .suit ” (c). This view of the law, 
it is submitted, is not correct. Wo are inclined to think that appre¬ 
hension of a party being used on covenants in a conveyance appa¬ 
rently binding is reasonable apprehension of serious injury within the 
meaning of this section, and, other conditions being present, he is 
entitled to a decree for cancellation (j). It is different, however, 
whore the defendant has already sued and obtained a decree against 
the buyer on the alleged forged instrument, and the plaintiff subse¬ 
quently sues the defendant not only for cancellation of the histru- 
ment, but to set aside the decree. The plaintiff, nut being a party 
.to the decree, is nqt entitled to have it .set aside unless the buyer is 
joined as a party to the suit (//). 

Where A. ^ues B. on a bond which B. alleges is void, e.g., as being 
passed for a balance due on wagering transiactious, and pending the 
suit B. sues A. for cancellation of the bond, B. is not entitled to can¬ 
cellation. It cannot be said in such a case that B. would suffer serious 
injury if ho did not bring the suit, for the very plea which l»the 
foundation of B.’.s suit is his defence in A.’s suit {h). Moreover, 
the question of the validity of the houd being before the Court in A.’s 
suit, it cannot be said thus far that it would be left “ outstanding ” 
within the meaning of this section. But where A. sues B. for posses¬ 
sion of certain land uude:%. 9 of the Act, and pending the suit he 
sues B. for cancellation of a deed of gift under which B. claims title to 
the land, there is nothing to prevent the Court from decreeing A.’.s 
.second suit, foe the question in the second suit is one of title, while 
there is no such question in the first suit, the only question in the fust 
suit being whether A. was dispossessed otherwise than in due course 
of law (i). 

(e) Jyyappa v. Rarnciiakshrmmvui 4IVJ. 

(1890) 13 Mad. 649. {h) Chhaganlal x. Dhondu {im) 21 

tj) See also (1899) 23 Bom. 375, at Bom. 607. 
p. 380,8ttpro. (i) Jai Qopal V. Lcdit Mohan (1904) 

(g) Jhuna V. Beni Bam (1887) 9 AU. 26 AU. 236. See notes to a. 9 above. 
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Registration.— The proceedings of a Registrar under the 8. R. 
Registration Act aic of an executive officer invested with quim- ' ' 

judicial functions, and not proceedings of a judicial character. An 
order, therefore, made by the Registrar for the registration of a 
document of which the execution is denied by the party alleged to 
have executed it is no bar to a suit by sucli party for cancellation of 
the docuineiit under this section. That this is so is clear from the 
provisions of the second paragraph of tJiis section (j). 

Limitation.-' Where a document is voidable (as distiiigui- ^ 
shed from void), so that [wssession of the projicrty to which it relates 
could not be recovered until the diicument is sot aside, and the 
suit is for cancellation of the document and for ])osscssion, the ix'viod 
of limitation is S years as provided by art. Ill of the l.iiiiilation 
Act; art. I ff which provides a period of 12 years does not a])ply to 
such a case (/•). Art. !)1 docs not apidy where the ilocumcnt is void 
from its very inception; the reason is that a document uhich is 
void (lb iiiitvi docs not re()uirc to he .set a^de ((). See also notes to 
s. 16 of the Contract j\ct under the head “ Lapse of time and limit¬ 
ation ”, pp. 112-113 above. 

40. Where an iiistruineiit is evidence of diflerent 
, riglite Of different oldigations, the Court 

Wliat itisini- ^ 

mc'iitsmay iw I,mV ju proper ctisc, cancel it in part and 

partialJv cancelleu. • ^ i • i 

allow it to stiuid for the residue. 

llhuytruiwn. 

A.tlraw.iia liiil on 15.. whitoiulorscsifc to(!., by whom it ap|>ear8 to hoen ^ 
ilorscd to D., who «.idorm s it to K- (J \ muloiscrattiit in forged. C. in entitled ^ 
to have .such omlorscint iit cancelled, leaving the hill to stund in other 
resjicct-s. 

Partial cancellation. .This section should not be applied 

unless the rights or obligations evidenced by an instrument arc 

{;■) MohimaChumkry.JufjHl Kiehore (/) Unni v. Kunchi Amina (1891 
(1881) 7 Oal. 73G. 14 Mad. 2(5; Jayardeo v. Phuljhari 

{k) Rani Janki Kunmr v. Raja 30 All. 376; Banku Behari v. KrUlt 
AjU Bingh (1887) 14 I. A. 148, 15 Gobindo (1903) 30 Cal. 433. See als’ 

Cal. 58; Bakatram v. Kltandji (1903) Raikishori v. DeberdTamth (1888) I 
27 Bom. 560; Oovindasami v. /^ama- f. A. 38, 49-50. 15 Cal. 409> 421. 
mumg (1909132 Mad. 72. 
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8. B. A. distinct and separable. Tbe following are further illustrations:— 

jg.40 41. 

(1) In 1871 A. agrees to grow indigo for B. on 20| bighas of 
land for a period of 9 years at tbe rate of Ks. 2 pet bigha per amium. 
Of these 16J bighas are situated in village E., and are held by A. under 
a sub-lease from X., Y. being the superior landlord, and the remain¬ 
ing 4 bighas are situated in village K. and belong to A. K. fails to 
pay the rent to Y., and in 1874 Y. resumes possession ot the land. 
The contract becommg impossible of performance (see Contract 
Act, s. .56), A. riray obtain cancellation of the agreement as regards 
the 16| bighas sitnated in village E.: Inder Pershad v. CamjibeU (nr). 

(2) A. executes a deed ot mortgage in favour of B. A. gets back 
the deed from B. by fraud, and endorses on it a receipt for Es, 1,200 
purporting to be signed by B. B.’s signature is forged. B. is entitled 
to have the endorsement cancelled, leaving the deed to stand in 
other respects: Pam Chandar v. Gawja Saran (n). 

41. On adjudging the cancellation of an instru¬ 
ment, the Court may require the party 
to whom such relief is granted to make 
any compensation to the other which 
justice may require. 

Compensation.—Compensation in.Iudes, of course, return 
of any payment received as part of the transaction annulled or 
avoided (o). 

Compensation on cancellation.—Where a deed of hypothe¬ 
cation or a deed of sale is ordered to be set aside on 
the ground of collusion between the grantor’s manager and the 
lender, it being proved that the grantor was ot weak mtellect and 
that in some cases the money was paid to the grantor and sometimes 
to his manager, the condition of cancelling the deeds shonld be, 
not the repayment of moneys proved to have been received by the 
manager, but ot sums shown to have been actually paid to the grantor 
personally, or borrowed by the manager m the course of prudent 
management of the estate (p). Where a person advances a small sum 

(«) (1881) 7 Cal. 474. (1871) 14 Moo. I. A. 63, 66. 

(») (1917) 30 All, 103. ' (p) Ajit Sin^f. v. Bijat Bahadur 

(o) See Outhrie v. Abool Mozuf^er 11 l.A.211,ll0al.6h 


Power to ro'jiiire 
party for whom ins¬ 
trument is canaiUod 
to make compensa¬ 
tion. 
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of money to another, and obtains from the latter by fraud in repay¬ 
ment of the loan a deed of sale of property worth considerably more 
than the amount of the loan, all that he is entitled to on eanoellation 
of the deed is to be placed in the same position in which he would 
have been, had he obtained a deed of mortgage instead of 
, a deed of sale. He is not entitled to any allowance for repairs and 
improvements made by him to the property, the deed of sale having 
been obtained by fraud (q). 

Minors.—See notes to s. 11 of the Contract Act under the 
head “ Fraudulent representation,” p. C9 above. 

CHAPTER VI (r). 

Of Declaratory Decrees. 

42. Any person entitled to any legal cliaraetcr, or to 
DiKrrtion oi iiny to any property, may institute 

a suit against any person denying, or inter- 
‘■'s''*- csted to deny, his title to such character or 

right, and the Court may in its discretion make therein a 
declaration that he is so entitled, and the plaintiff need not 
in such suit ask for any further relief (s). 

Provided that no Court shall make any such declara- 
BartosuchdG- **0” where the plaintiff, being able to seek 
ciaration. further relief than a mere declaration of 

title, omits to do so. ^ 

Explanation.— A trustee of property is a “person 
interested to deny ” a title adverse to the title of some 
one who is not in existence, and for whom, if in existence, 
he would be a trustee. 


(j) Sadaahiv v, Dkakuhai (1881) 
5 Bora. 450. 

(r) As to the Punjab, ate also the 
Punjab Jjand-revenue Act, 1887 (XVII 
of 1887), s. 45. 

y. («) When the Act was passed the 
of making declanto^ decrees 

60 


in England was confined to cases whcri^ 
the plaintiff had a present c^use of 
action. It was extended in 1883; seo 
QuaraiUy Trust Co. of New York v. 
^annay da Co. [1915) 2 K. B. 536, at 
pp. 657'562, per Bekford LJ, 


8. R. A« 
Bs.41,48. 
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Ilhstralicm, 

(a) A is lawfully in possession of certain land. The inhabitants of a 
neighbouring village claim a right of way across the land. A. may sue for a 
declaration that they are not entitled to the right so claimed. 

(b) A. bequeaths his property to B., C. and D., “to bo equally divided 
amongst all and each of them, if living at thotiraoof my death, then 
amongst their surviving children.” No such children are in existence. In 
a suit against A.’s executor, tho^ Court may declare whether B., 0. and D. 
took the property absolutely, or only for their lives, and it may also 
declare tlio interests of the children before their riglits are vested. 

(c) A. covenants that, if ho should at any time be entitled to proper* 
ty exceeding one lakh of ruiwes, he will settle it upon certain trusts. Before 
any such proiierty accrues, or any persons entitled under the trusts are as* 
cortained, he institutes a suit to obtain a declaration that the covenant is 
void for unccitainty. The Court may make the declaration. 

[Under the old English practice such a suit was dismissed as premature; 

V. Arbiiihiiot{mi) 1 De 0. & J. 40fi, 98 R. R. 151.] 

(d) A. alienates to B. property in which A. has merely a life interest. 

'I'lie alienation is invalid as against C., who is entitled as reversioner. Tho 
C!ourt may in a suit by C. again-st A. and B. declare that C. is so entitled. 

(o) Tho widow of a sonleas Hindu alienates part of the property of 
which she is in possession as such. The person presumptively entffcicd to 
possess the poperty if he survive her may, in a suit ‘against the alienco, 
obtain a declaiation that the alienation was made without legal necessity 
and was therefore void beyond tho widow’.s lifetime. 

(f) A Hindu widow in posscs.«ion of property adopts a son to her de¬ 
ceased husband. Tho person presumptively entitled to possession of the 
property on her death without a son may, in a suit against the adopted 
.son, obtain a declaration that tho adoption was invalid. 

(g) A. is in possession of certain projierty. B., alleging that ho is the 
owner of tho property, requires A. to deliver it to him. A. may obtain a 
declaration of Jiis right to hold the property. 

• (h) A. bequeaths property to B. for his life, with remainder to B.’s 
wife and her cliildren, if any, by B., but, if B. die without any wife or child¬ 
ren, to C. B. lias a putative wife, D., and children, but C. denies that B. and 
D. were ever lawfully married, D. and her cluldren may, in B.’s lifetime, 
institute a suit against C. and obtain therein a declaration that they are 
truly tho wife and children of B. 

Origin and purpose of the section.—The history of decrees merely 
declaratory is as follows 

(1) Before the Chancery Procedure Act of 1852 it was 
not the practice of the Courts in England Vi make a 
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declaration of right except as introductory to relief which 
it proceeded to administer ((). 

(2) Decrees merely declaratory are an innovation, and they 
first obtained authoritative .sanction in England by 
s. 5(1 of the Chancery Procedure Act of 1352 (15 & It! 
Viet., c. 80) (n). 

(3) .Seven years later, India followed suit with s. 15 of the 
Code of Civil Procedure, 18.50, by which it was enacted 
as follows 

“■ No suit shall bo open to objection on the ground that a merely 
declaratory decree or order is .sought thereby, and it shall be lawful 
for civil courts to make binding declarations of light without 
granting eonsnpiential relief ■’ (v). 

(■t) iS. 1.5 of the Procedure (lode of 18.50 was hi the same 
terms as s. .50 of the Chancery Procedure Act. As to the 
latter section, it was held by the Courts hr England that 
it gave a right of obtaining a declaration of title only 
in t hose cases where the Court could have granted relief 
if relief liad been prayed for (w). The same interpreta¬ 
tion was put by tlie Judicial Committee of the Privy 
Council on s. 15 of the Procedure Code. In Kalhmm 
T^alchkr v. Dirmimja (x), tlieir Lordships of the Privy 
Council after observing that the application of s. 15 of 
the Procedure Code must be govenird by the same prin¬ 
ciples as those upon which the Court of Chancery pro¬ 
ceeds in reference to the Chancery Procedure Act, s. 50, ^ 
said as to s. 15 of the Code : “ It appears, therefore, to 
their Lordships, tliat the construction which must be 
put upon the clause in question is, that a declaratory 
decree cannot be made ujiles.s there be a right to 


S. B. A. 
S. 48. 


(<) Fischer v. The Secretary of Slate 
for India (1899) 26 I. A. 16, 28, 22 Mad. 
270, 282. 

(ii) Dcokali Koerv.Kedar Nath (1^12) 
39 Cal 704, 708. 

(if) The decisions on this enactment 
are reviewed in Kathama NfUchiar v, 


Dorasinga (1875) 2 I. A. 109, 187.190. 

(uf) Rooke V. Lor<TKensington (1850) 
2 K. & J. 753; Lady Langdale v. Rriggs 
(1856)8Bea.M.&(l391. 

(*) (1875) 2 I. A. 169. 187 ; NUmony 
Singh V. Kally Churn (1875) 2.1. A. 83. 
14 llcng. L. R. 382. 
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8. E. A. consequential relief capable of beir^ had in the same 

S. 42. Court or in certain eases some othei Court ” (y). 

(•')) The Code of 1859 was repealed by the Code of 1877, and 
the provision as to declaratory decrees transferred to 
3. 42 of the Specific Relief Act which was passed in the 
same year. 

(6) “ The terms of the section [s. 42] are not a precise 
reproduction of the provision contained in the Act of 
1859 and the English law : in one direction they are more 
comprehensive, in another more limited. It is common 
tradition that the section was designed to be a substan¬ 
tial reproduction of the Scotch action of dechmtor, but 

' whether this is so or not is of no great moment. We have 
to be guided by its provisions as they are e.\pressed ” (z). 

(7) Before tie Specific Relief Act the CourtiS in India had 
no power to make a merely declaratory decree independ¬ 
ently of s. 15 of the Code of Civil I’rocedure, 1859: the 
power to make such decrees rested entirely i^ion that 
section (a). It might have been thought that since the 
enactmeil of s. 42 of the Specific Relief Act the power of 
the Courts in India to make a decree merely declaratory 
rested entirely upon s. 42, and that the Courts had 
no power to make such a decree independently of that 
section, but a different view has been taken in some 
cases which are coi sidered below under the head “ Whe¬ 
ther a decree merely declaratory can be made, indepen¬ 
dently of this section,” p. 949 below. 

Scope of the Section.—In a suit under this section— 

(1) the plamtill must be a |)crsoa entitled to any legal char¬ 
acter or to any right as to any property; 

(2) the defendant must be a person denying, or interested 
to deny, the jdaintiS’s title to such character or tight; 

(y) E.j., a Revenue Court: Sadul (z) VeokaliKoerv^KedarSath fl9I2) 
Ali Khan v. Abdool Chmney (1878) 39 Cal. J04, 709. , 

L. R.f. A. (Suppl.) 166, 171, llBeus. (a) (1876)2I.A.169,i;9-180, mpro. 
L. R. 203, 226-227. 



THE SPECmC REUEF ACT. 


949 


(3) the declaration sued for must be a declaration that the 
plaintiff is entitled to a legal character or to a right to 
property; .and 

(1) where the plaintiff is able to seek iurther relief than a 
mere declaration of title, he must seek such relief. 

If any of the first three conditions is not fulfilled, the suit should 
be dismissed. If those conditions are firifilled, but the fourth is 
not, the Court shall not make the declaration sued for. 

In Dcokali Kocr v. Kcdar Nalh (b), Sir Lawrence .lenkins said : 

“ The section does not sanction every form of declaration, but only 
a declaration that the plaintiff is ‘ entitled to any legal character 
or to any right as to any property’ it is the disregard of this that 
accounts for the multiform and, at I imes, eccentric declarations which 
find a place in Indian plaints. If the Courts were astute—^as I 
think they .should be -to see that the plaint pre.3ented conformed to 
the terms of section 42, the difficidtics that are to be found in this 
class of cases would no longer arise.” In the same case the learned 
.ludge saijl: “ It is a common fashion to attempt an evasion of 
Court-fees by casting the prayers of the plaint into a declaratory 
shape. Where the evasion is successful it cannot be touched, but the 
device does not merit encouragement or favour ” (c). 

Whether a decree merely declaratory can be made independently of 
this section.—In Kathima Nalchiar v. Dorasigm {d), which was a 
case under s. 15 of the Code of Civil Procedure, 1859, it was argued that 
the Courts in India had the powder to nrake a merely declaratory decree 
independently of that section, but this contention was not upheld, and^ 
their Lordships held that the power of the Courts in India to make a 
merely declaratory decree rested upon that section. In delivering the 
judgment of their Lordships of the Privy Council Sir James Colville 
said: “ They (their Lordships) at first conceived that the power of the 
Courts in India to make a merely declaratory decree was admitted 
to rest upon the 15th section of the Code of Civil Procedure, the 
effect of which has been so much discussed. Mr. Doyne, however, 
raised some question as to that, and suggested that the power was 

(6) (1912)39Cal.704,709.* (J) (1876)2 I.A. 109, 179.1S0. 

(c) 16., pp* 707.708. • 


S. B. A. 
8 . 48 . 
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8. B. A. possessed by tie Courts in tbe moiussil before the Code of Procedure 
S. 42. passed, and had not been taken away thereby. No authority 
which establishes the first of these propositions was cited; 
and’their Lordships conceive that if the Legislature had intended 
to continue to those Courts the general power of maldng declarations 
(it they ever possessed such a power), it would not have introduced 
this clause into the Code of Civil Procedure, which, if a limited con¬ 
struction Is to be put upon it, clearly implies that any decree made 
in excess of the power thereby conferred would be objectionable, 
the words of the section being ; ‘ No suit shall be open to objec¬ 

tion on the ground that a merely declaratory decree or order is sought 
thereby, and it sliall bo lawful for the Civil Courts to make binding 
declarations of right without granting consequential relief Nor 
docs any Court in India since the passing of the Code seem to have 
considered that it had the power of making declaratory decrees 
independently of that clause.” The same reasonmg applies with equal 
force to cases arising after the passing of the Specific Relief .Act; 
that is to say, the [rower of Courts to make a decree merely declara¬ 
tory since the passing of the Specific Relief Act rests entirely upon 
s. 42 of the Act, and that the Courts have no power to make such a 
decree independently of that section. A different view, however, 
has been taken by the High Court of Madras. According to that 
Court a suit for a declaration of right may not be within the purview 
of s. 42, and yet it may be maintainable. It has thus been held 
that a pleader who was debarred from practising in village Courts 
by an order of the Collector purporting to have been made under the 
Madras A'illage Courts Act on the ground of.misconduct may sue for 
a declaration that the order is void. The suit was against the Secre¬ 
tary of State for India in Council, and the Court held that the Collector, 
had no power to make any such order under the said .Act, and it 
made the declaration (e). Reliance was placed by the High Court upon 
Fischer v. Secretary of State for India (/), in which Ixrrd Macnaghten 
in delivering the judgment of their Ix)rdships of the Privy Council 
said : “ Now , in the first place it is at least open to doubt whether 
the present suit is' within the purview of s. 42 of the Specific Relief 

{«) Itamachandra v. The Secretary of 39 Mad. 80,82. 

Siaie/or (1916) 39 Mad. 808. (/) (1899) 261. A. 16,^7-28,22 Mad. 

See also jRamaiErtaAfia V. ifara^ana (1916) 270,282. 
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Act. There can be no doubt ai to the origin and purpose of that 8. R. A. 
section. It was intended to introduce the provisions of s. 60 of the 8. 42. 
Chancery Procedure Ai,t of 1852 (15 and 16 Viet., o. 86) as interpreted 
by judicial decisions. Pefoie the .4ct of 1852 it was not the practice 
of the Court in ordinaiy suits to make a declaration of right except 
as introductory to relief which it proceeded to administer. But the 
present suit is one to which no objection could have been taken 
before the Act of 1852. It is in substance a suit to have the true 
construction of a statute declared, and to have an act done hi con¬ 
travention of the statute rightly understood pronounced void and 
of no effect. This is not the sort of declaratory decree which the 
framers of the Act had in their mind. But even assunung that the 
Specific Belief .\ct applies to .such a suit as this, what is the result ? 

If the so-called cancellation is pronoimccd void the order of (lovem- 
ment falls to the ground, and the decision of the Collector stands 

good and operative as from the date on which it was made.Their 

Bordships are of opinion that the fiovernment have been ivrong 
throughout, and that the suit is properly framed and not open to 
objection under the .Specific Belief Act.” There was no point raised 
in the above case that s. 42 did not apply ; on the other hand, it 
was assumed by counsel that s. 42 applied, but that there was 
no “ further relief ” claimed as required by s. 42. 

On the other hand, in Sheoparsan Singh v. liamnartAan Singh (g) 

8ir Lawrence Jenkins, in delivering the judgment of the Judicial 
Committee, .said ; “ The Court’s pow'er to make a declaration without 
more is derived from s. 42 of the Specific Belief .Act, and regard 
must therefore be had- to its precise terms ” (It). .And in a rece^ 
case the High Court of Bombay said; “ It has long been established 
that the general power vested in the Courts in India under the Civil 
Procedure Code to entertain all suits of a civil nature excepting suits 
of which the cognizance is barred by any enactment for the time 
being in force, does not carry with it the general power of making 
declarations except in so far as such power is expressly conferred by 
statute ” (»). 


(ll) (1916) 43I.A.91,97, 43Cal.694. (») Vakluha v. Agartingji (1910) 

(i) See also Deokali Koer t. Kedar 34 Bom. 876,680. 

AToli (1912^39 Cal. 704, 708. 
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S. E, A. The above cases arose in the Mufassal. Whatever doubt there 
8 . 42. may be as to the power of the High Court (j) to make a merely de 
claratory decree independently of s. 42, the Comts in the Mufassal 
had no such power at any time. The correct view, it is submitted, 
is that s. 42 is exhaustive of the cases in which a decree merely 
declaratory can be made, and that the Courts have no power to make 
such a decree indoiiendently of that section. 

Discretion of the Court.—“It Ls not a matter of absolute 
right to obtain a declaratory decree. It is discretionary with the 
Court to grant it or not, and in every case the Court must exercise a 
sound judgment as to whether it is reasonable or not under all the 
circumstances of the case to grant the relief prayed for. There is 
so much more danger in India than here of haTas.sing and vexatious 
litigation, that the Courts in India ought to be most careful that 
mere declaratory suits bo not converted into a new and mischievous 
source of litigation ” (k). It has accordingly been held that a decree 
should not be passed — 

(1) in a suit by a Hindu widow against her mother-in-law 
and a son adopted by the latter, for a declaration that 
the adoption is invalid and that a will made by the 
mother-in-law beejueathing the whole of her husband’s 
property to the adopted son is invalid for the purpose of 
transferring the estate (I); 

(2) in a suit by a reversionary heir against a Hindu widow 
and a devisee under her will, for a declaration that the will 
is invalid for the purpose of transferring the estate (m); 


(;) Tho Code of 1859 was originally 
intended for application in tho Courts 
not established by Royal Charter, and 
it was not till the year 1862 (when 
Supreme Courts wore abolished and 
High Courts established) that it was 
extended to the Courts in the Fresid* 
ency Towns: see cl. 37 of the Letters 
Patent. 

{k) Narain MUter v. Kishtn SooU’ 
dory Dassu (1873) L. R. I. A. (Snppl.) 
149, 162, 11 Beng. L. R. 171, 190; 
Kaiham Natchiar v. Dortuingi (1875) 


2 I. A. 169, 181-182; Sheoparean Singh 
7. Ramndndan Singh (1916) 43 1. A. 
91, 97, 43 Cal. 691, 704-70.5; Joseph 
V. Galculta Corporation (1916) 43 I. A. 
243,248,44 Cal. 87. 

{1) Rani Pirthi Pal Kunwar t. Rant 
Ommn Kunwar (1890) 17 I. A. 107, 17 
Cal. 933. 

(m) Thuhirain Jaipal Kunwar v. 
Bhaiya Indar Bahadur Singh (1904) 
811. A. 67, 26 AU. 238; Fijtoaowii v. 
tSonvarma (1905) 28 ])lad. 560, 662. 
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(3; for a declaration that the election of the defendant as a 
member of the Bengal Legislative (ioimcil is invalid (ti); 

(4) in a suit by a purchaser of a reversionary interest against 
the trustees of a deed of settlement and the beiieficiaries, 
for a declaration of his rights under the deed, when the 
circumstances are such that to give a declaratory decree 
would be to offer direct encouragement ro speculative 
purchasers of doubtful titles (o). 

(5) where the case is of .such a character that the decree, 
if passed, might be immediately rendered nugatory by 
an action of the defendant within the seoix) of his 
authority (p). 

The Privy Council is reluctant to overrule the discretion of the 
lower Courts in granting a declaratory decree midcr this section (q). 

A suit does not lie merely to set aside an assertion.—^Thus a 
plauitiff, who is actually in receipt of rents fromHlie defendants, 
his tenants, cannot sue to set aside a mere allegation of the 
defendants that they wore holding tho land under a certain tenure (r). 
But it is otherwise w here tho tenants set up not only a certain 
tenure, but exercise rights in the land inconsistent with tho tenure 
under which the plaintiff alleges they hold the land, though consis¬ 
tent with the tenure ,?et up by them (s). Note that in ill. (g) there 
is no mere allegation of ownership, but a demand for possession. 

“ Person entitled to any legal character or to any right ae to any 
property”.—No suit is maintainable under this section unless the 
plaintiff is a person entitled to some legal character or to some 
right as to projxuty, and the declaration sought b that ho is 
entitled to such character or to such right (t). The right of the 
owner of a building to receive compensation from a public body for 


(») Blmpendra Nirih v. RmjU Singh (r) Mlmonij Singh v. KaUy Churn 
(1914)41 Cal. 384. (1875)2 I. A. 83, 14 Bcng. L. B. 383. 

(o) Bhujendro Bhusanv.l'rigunamth (a) Kali Kiehen v. Qolam AH (\88Q) 
(1881) 8 Cal. 761. . 13 Cal. 3,11. 

{p) Maharaj Narain'r. Shashi (1915) (1) Sheoparsan Singh v. Itamanandan 

37 All. 313. Singh (1916) 431. A. 91.97,43 CaL 694; 

(}) (1904) 311. A. 67, 26 All. 238, DmMi Koer v. Kedar Nath (1912) 39 
supra. • Cel. 704. 


S.B..A 

8.43. 
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the removal of fixtures attached to the building is a right to pro¬ 
perty, and he may sue for a declaration of such right (m). A person 
entitled to property on the death of a Hindu widow may sue, where 
the parties are referred by a Revenue Court to a Civil Court, for 
a declaration that the widow is in possession of the property not as 
heir of a separated Hindu, but as the widow of a deceased coparcener 
in lieu of maintenance (»). A landlord who is in posse-ssion through 
his tenants may sue the defendant who claims the land as against 
him by an adverse title and has turned out the tenants for a 
declaration of his title as against the defendant and for possession 
which would be. by receipt of rents from the tenants. It is a mistake 
to suppose that the tenants are the only persons entitled to sue in 
such a case {v). A person holding a zur-i-peshgi lease from an occu¬ 
pancy tenant and who has let out the land to others may sue the 
lessor and the sub-lessees for a declaration of his title as zur-i-feshgi 
lessee and for possession which could only be by receipt of rents from 
the sub-lessees (x). An owner of land has a right to bring a suit 
against any member of the public who formally claims to use such land 
as a public road (y). The right of a gor (priest) to conduct his yajmam 
(patrons) to a temple, to ptufotm worship there on their behalf and 
receive presents from their patrons is a right to property, and the gor 
may sue for a declaration of such rights where those rights are inter¬ 
fered with (z). A plaintiff nray under tlris section sue for a declaration 
that the defendant is not his son {a), or that the defendant is not 
his adopted son (6). A plaintifl in possession of property claiming to 
bo the owner thereof may sue for a declaration that a decree obtained 
by one of the two defendants against the other affecting the plaintifi’s 
property was collusive and is not binding on the plaintiff (c). A 


(u) Joseph V. Calcutta Corporation 
(1916) 43 I. A. 243, 44 Csl. 87. 

(v) liam Manorath Sin^h v. Dilraji 
(1914) 36 All. 126. 

(to) Bimsuri v. Saroda Kanta Boy 
(1884) 10 Cal. 1070. 

(a;) Sila Bam v. Sam Lai (1896) 18 
All. 440 [F. B.]; Ohulam Husain v. 
Uahammai Husain tg^^) 31 All. 271. 

ly) Ghuni LaU t. Bam Kishen Sahu 
(1888) 16 Cal. 460 [F.B.]. 


{z) Kalidas v. Parjaram (1891) 16 
Bom. 309. 

( 0 ) Vokluba v. Agarsinaii (1910) 34 
Bom. 676. 

(6) Chinnasami v. AmbaJavanm 
(1906) 29 Mad. 48. 

(c) OantUa v. Simnappa (1916) 38 
Mad. 1162. But.aeo Oanga v. Tapesiri 
(1904) 26 All. 606, 607, and Kunhamd 
V. E««i (1891) 14 Mad. 167.' 
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suit may be brought under this section by the Mahomedan inhabi- 8. R, 

tants of a tillage for a declaration that an idgah and the land adjoin- ® ^ 

ing it situated in the village is wakt property (d). 

A suit does not lie under this section for a declaration that a 
valid personal contract still .subsists between the plaintilT and the 
defendant. Such a suit is not for a declaration that the plaintiff 
is entitled to a legal chaiactcr or to any right as to any property (e). 

The right to use a street as a thoroughfare is a right which a Court 
might properly declare , but the right to pss along a street playing 

music is not a right uliich the courts ought (o recognize in that 

sense (/). 

A., a Hindu, dies leaving a widow B. It., .\.’a executor, applies 
for probate of A.’s will. S. files a caveat, but the caveat is dismissed, 
and an order is made for a grant of probate to R. Subsequently S. 
sues R. and the widow for a declaration that he is the next reversioner 
to the estate of A. and, as such, is entitled to apply to the Court 
harnng probate jurisdiction for revocation of the grant of probate. 
iS. is not, entitled to sue under this section; as he is not entitled to any 
legal character or to any right to property. The reason is that even 
as a reversioner he cannot have any right to A.’s estate imfcss A. died 
intestate, and the grant of probate (imtil revoked) is conclusive that, 
did not die inte.state (j). 

Declaration as to right to possession.-Ills, (a) and (gjshow' 
that a person in possession may sue for a declaration in certain 
events. 

AVTiere a person is in possession of land, and the defendant alleg¬ 
ing that the land is wak-f ptopirty and that he is the mutavali tffireof 
interferes with his tenant.? and prevents them from paying rents to 
him, and it Ls found that the defendant is not the mutavali nor 
possessed of any interest in the land, such person is entitled to a 
declaration as against the defendant that Ire is lawfuUij entithd to 
possession and to an injunction restraining him from interfering 

((2) Muhammad Alam v. Akbar 39 Mad.80. 

Husain (1910) 32 All. 631. But see (/) Tenkalesh v. Abdul Kadit (1918) 

Wajid Ali Shah v. Dianai-uULah Beg 42 Bom.438. 

(1886) 8 All. 31. {g) Sheoparsan Singhs. Bamanandan 

(e) Bamkrishm V. Narayana {m%) (1916) 43 I. A. 91, 43 Cal. 694. 
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'B.B.A. with his possession. It isnotnocessaryfothim toboentitledtosvich a 
‘ 6. 42. declaiat ion to negative that the land was wakf property. It was so held 

by their Lordsliips of the Privy Council in Jmail ArijJ v. Mahomed 
Ghouse (h), where their Lordships said: “ The possession of the 
plaintiff [which was for a period of 6 years] was sufficient evidence 
of title as owner as against the defendant. By sec. 9 of the 
Specific Relief Act (Act I of 1877), if the plaintilHiad been dispossessed 
otherwise than in due course of law, ho could, by a suit instituted 
within six months from the dale of the dispossession, have recovered 
possession, notwithstanding any other title that might be set up 
in such suit. If he could thus recover possession from a person who 
might be able to prove a title, it is certainly right and just that he 
should be able, against a jierson who has no title and is a mere wrong 
doer, to obtain a declaration of title as owner, and an injunction to 
restrain the wrong doer from interfering with his possession.” 

“ Interested to deny.”—A suit may be brought under this 
section not only against a person denying, but a jierson interested 
to deny, the plaintill’s right to property. 

Where an order is made by a M8gi.str.ate under the piorisions 
of the Criminal Procedure Code agamst a person directing lam to 
remove an oUa standing in front of his shop as an obstruction to the 
public way, such person may institute a suit against the Secretary 
of State for India in Council for a declaration that the land on which 
the dtta stood is his property and that it does not form part of the 
public road. Public roads are under the Land Revenue Act (Bombay 
Act V of .1879) vested in the Glovemment of Bombay, and the Govem- 
, ment therefore are “interested to deny” the plaintiff’s title to 
the land (i). 

“ Further relie A suit should not be dismissed if a 
plaintiff, being able to seek fiuther relief, omits to do so. All that is 
provided by this section is that the Court shall not make a declara¬ 
tion in the events speciffed in the proviso, not that the Court shall 

Ifi) (1893) 20 I. A. 99, 20 Cal. 834; lary of State for India (1914) 37 Mad. 
Oangaramj. The Secretary of State for 298,300. 

India (1899) 20 Bom. 798; Hanmantrav (t) The Secretary of Slate for India 
v.TheSecretaryof State for India (l^l) in Council v. Jethabhai (1893) 17 Bom. 
29 Bom. 287; Ayyafaraju v. The Secrer 293. 
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not giant the' relief that is prayed (j). Wiere ihe plaintiff omits S. B. 
to seek further relief, and applies for un amendment in the Court of 9. 4% 
first instance, the Couit should allow the amendment (t*). Where 
the objection that the plaintiff has omitted to seek further relief is 
taken for the first time in appeal, the Court should not refuse to make 
the declaration, but allow the plaintiff an opjortunity of amcndhig 
the plaint ((). But no such amendment should be allowed where 
the objection is taken in the Court of first instance and the plaintiff 
notwithstanding persists in continuing the suit as framed (m). 


Injunction is “ further relief ” within the meaning of the pro¬ 
viso (n). And so is cancellation (o). A suit therefore for a de¬ 
claration and an injunction oi' for a declaration and cancellation is 
a suit in which further relief j.s sought. But where in addition to an 
injunction the plaintiff might have prayed for possession, but omits 
to do so, the Court should not make the declaration. Thus a plain¬ 
tiff suing for a declaration that ho is the Sheik of Kalli and entitled 
as such to all the properties attached thereto and for an injunction 
agauLst the defendant to restrain him from dealing with the proper¬ 
ties, ought to pray for possession of the properties if they are 
in the defendant’s possession at the date of suit. The reason is “ that 
the further relief which the plaintiff is boimd to claim is such relief 
as he would be in a position to claim from the defendant in an ordinary 
suit by virtue of the title which he seeks to establish and of which he 
prays for a declaration ” (p). But a plamtiff suing for a declaration, 
that a conveyance of property by defendant A. to defendant B. 
taken by B. with notice of a prior agreement for sale of the property 
by A. to the plaintiff is not binding on the plaintiff and for sigcific 


(j) Sakkaram v. The Secretary of 
Stale for India {1!H)4) 28 Horn. 332; 
Kunj Bihari Praeadji v. Kcshavlal (1904) 
28 Bom. 667. 

{]() KaUtbhai t. The Secretary of 
State for India (1905) 29 Bom. 19,29. 

(i) lAmha V. Rama (1889) 13 Bom. 
548; Chomu v. Vmma (1891) 14 Mad. 46, 

(m) Svryanarayanamurtiv. Jammanna 
(1902) 25 Mad. 604, 606; Narayana v- 
SABnfctt«n*(1892)16Mad.266, 267-268: 
Raj Neurain Daa t. Shama Nando tkw 


(1899) 26 Cal. 845 ; Shiv Ram v. Bhag 
Devi (1918) Pimj. Rec. No. 118, p. 374. 

(n) Kunj Biltari Panadji v. Kuhav- 
lal (1904) 28 Bom. 667; Deokali Koer 
V. Kedar Nath (1912) 39 Cal. 704. See 8. 
52 of the Act. • 

(o) Tacoordeen v. Nawab Syed Ah 
(1874) 1 I. A. 192,13 Beng. L. R. 427. 
See 8. 39 of the Act. 

(p) Abdvlhidar v. Mahomed (1892) 
16 Mad. 16. 
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0. R. A. performance of the agreement, is not obliged to pray for delivering 
S- 42. up and cancellation of the conveyance; in such a case the suit is 
primarily one for specific performance, that is, for execution of a 
deed of sale of the property by A. to the plaintiff (q). 

Under this section a plaintiff who is able to seek further relief 
than a mere declaration of title, is obliged to seek such relief; if he 
omits to do so, the Court shall not make the declaration asked for. 
Thus a plaintilf out of possession suing for a declaration of title to 
land ought to pray for possession, if the defendant is in possession (r). 
But he is not obliged to do so, if the defendant is not in possession. 
“ In order that a suit can be held to be unmaintainable by the appli¬ 
cation of section 42 of the Specific Relief Act, it must be shown that 
the defendant was in possession and as against him the plaintiff 
could have obtained an order for delivering up of possession ” (s). 
Nor is he obliged to pray for possession if the property Ls in the hands 
of an officer of the Court (!), or if it is in the possession of the Court 
of Wards pending the adjudication of rival claims to the property (a). 
The fact that the property is m the possession of a third party who 
is interested in supporting the defendant’s title does not oblige the 
plaintiff to pray for possession in addition to a declaration. “ The 
restrictions imposed under s. 42 of the Specific Relief Act must be 
held to refer to the consequential relief properly obtained by the 
plaintiff as against the defendant in the suit, and are not to be ex¬ 
tended to the case of all third parties who may possibly support 
some of the contentions of the defendant ” (»). 

A plaintifi suing for a declaration that property bequeathed by 
his father to the defendant (his brother) was ancestral, and that 


(q) Kanhan v. Kriahnan (1890) 13 
Mad. 324. 

(r) Bikutli V. Kalandan (1891) 14 
Mad. 267; Narayana v. Shankmi (1892) 
16 Mad. 266; Mutlakker. Thimmappa 
(1892) 15 Mad. 180; Kunhiamma v. 
Kiinhunni (1893) 16 Mad. 140; Krishna‘s 
bhupati V. Ramamurii (1896) 18 Mad. 
406; Rathnasabapati v. Ram^aimi 
(1910) 33 Mad. 452; Raj Narain Das 
y. Sham* Nando Das (1899) 20 Cal. 846; 
lahmri Si-agh v. Narain Dat (1914) 36 


All. 312 [where the land waa waste 
land], 

(a) Malaiyya v. Perumal (1913) 30 
Mad. 62. 

(/) Vedamyaga v. Vedainmal (1904) 
27 Mad. 591. See also Brij Bhukhan v. 

IM (1898) 20 All. 268. 

(ti) JaganinjUh Gir v. Tirguna Nand 
(1916)37 All. 185. See alsoi'aHr C’Aand 
V. Abinda (1887) 14 Cal. 586,591-592. 

(«>) Subramanyan v. Paramaawaran 
(1888) 11 Mad. 116, 122 ' 
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his father had no power to bequeath it and that he was entitled to it S. R- ■ 
by survivorship along with the defendant, ought to pray for partition 
of the property even if it be in the possession of tenants,(le). • Simi¬ 
larly, a plaintiff suing for a declaration of his right to succeed on 
his father’s death to a lalukdari estate to the exclusion of the defen¬ 
dant w'ho claimed to be a legitimate son of Ids father, and to whom 
during his minority the Talukdari Settlement Officer was making 
an allowance for his maintenance under Bombay Act XXI of 1881, 
ought to pray for an injunction restraining the defendant from 
. receiving the allowance (. 1 ). Where the plaintiffs, alleging that 
the defendant was in possession of a mutt and of the mutt proper¬ 
ties under a false claim of title as successor of the late Jheer, sued 
tor a declaration that he was not the duly appointed successor of 
the late .Ihcor and for the appointment of some duly qualified person 
as Jheer, it was held that no such declaration could be made as the 
plamtiff had omitted to ask for consequential relief, namely, that 
the mutt properties be handed over to the person so apjminted (y). 

The three eases cited above mark the extreme limits of the 
application of the proviso to this section. The trustees of a temple, 

.suing for a declaration that certain juocecdings of a District Temple 
Committee removing them from that Office are illegal, are not obliged 
to pray that they should be reuistated in their office unless there 
has been an actual ouster of the plaintiffs from the office of trustees 
(«). In an Allahabad case, tlu! jJaintiff, alleging that he was the 
owner and in possession of a house, and that defendant A. had without 
any title mortgaged the house to defendant 1!., and that B. having 
obtained a decree on the mortgage against A. had caused the house 
to bo proclaimed for sale, sued A. and B. for a declaration tha^he 
house was not liable to be sold in execution of the decree. It was held 
that the plaintiff was entitled to a declaration, and that the omission 
of a prayer to set aside the mortgage and the decree was no bar to 
the declaration. The Court said “ There was no obligation on the 
plamtiff, even mider the proviso to section 42, to have sued to set 
aside the mortgage or the decree, and, indeed, it is doubtful in our 

(to) Suryiimrayammurti v. Tam- ly) Htrinivasa v. Slrinivaaa (1893) 

i«xiJine (1902) 25 Mad. 505. 16 Mad. 31. 

• (a:) Sardarsin^hji v. Ganpalsinghji {z) Ramanuja v. Demnayaka (1885) 

(1890)14 Doni.395(CaDdy>J.,ddubtmg). 8 Mad, 361. 
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opinion if he had asked for such relief that he could have succeeded ” 
(a). 

It has'been held by the High Court of Madras that a plaintiff 
suing for a declaration of title to land ought to pray for payment of 
arrears of rent. The Court said: “ The object of the proviso to 
section 42 is to avoid multiplicity of suits and to prevent a person 
getting a declaration of right in one suit and, immediately after, the 
remedy already available in another ” (/>). On the other hand, it has 
been held by the High Court of Calcutta that “further relief” within' 
the meaning of this section does not include a claim for arrears of 
rent and that omission to sue for arrears of rent is no bar to the 
Court making the declaration asked for. The Court said: “ The 
further relief referred to in the proviso is, we think, further relief 
in relation to the legal character or right as to any property which 
any person is entitled to, and whose title to such character or 
right any person denies or is interested in denying ” (c). A plaintiff 
suing the defendants for a declaration that they are his tenants is 
not obliged to pray for possession (d). In a suit under s. 92 of 
the Civil Procedure Code (public charities), no consequential relief 
can be claimed beyond what is allowed by the provisions of that 
section (e). See Mulla’s Code, notes to s. 92. 

The proviso to this section refers to the position of the plaintiff 
at the date of suit (/). Hence where a suit for a declaration , when 
instituted, is in every respect regular, no action on the part of the 
defendant subsequent to the institution of the suit can affect or 
prejudice the right of the plaintiS (j). Similarly any change of 
circumstances^brought about by the plaintiff himself purchasing the 
property in respect of which the suit is brought does not take 
away the right to sue which had accrued to him prior to the date of 
the suit (h). 


(o) Oanga Ohutarn v. Tapeshri Pm- (1903) 26 Mad. 460. 

Mi (1904) 26 All. 606. (/) Qotivda v. Permaievi (1899) 12 

(6) i:om6iy.A«)idi(1890)13 Mad.75. Mad. 136. 

. (c) Pakirchafid v. Anund Chunder (9) Pam Adhar v. Ram Shanktr 

(1887) 14 Cal. 686.591. (1904) 26 All. 219. 

(d) Lohe Nath v. Keshab Ram (1886) (*) Wamanmo v. Raalomji (1897) 

13 Cal. 147, 164. 21 Bom. 701. 

(e) Neti Rama v. VenJcalacharuia 
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Where no right to further relief ehown —Under s. 16 of the 
Code of Civil Procedure, 1859, it was hold that a declaratory 
decree could not be made unless there was a right to consequential 
relief capable of being had in the same Court or in some cases in some 
other Court, e.g., a Revenue Court (i). Under the present section a 
suit would lie for a merely declaratory decree, though no consequen¬ 
tial relief could be claimed, e.g., a suit by on owner of land against 
any member of the public who formally claims to use such land as 
a public road and who thereby endangers the title of the owner (j), 
or a suit for a declaration that the defendant is not the plaintiff’s 
son (kj. 


S. K. A. 
8 . 42 , 


Reversionary heir.—The ne.xt reversioner for the time being 
to the estate of a deceased Hindu, expectant ujron the widow’s 
death, may sue the widow and an alienee of the estate from her for 
a declaration that the alienation made by her is void beyond the 
widow’s lifetime [ ill. (e) ]. He may also sue the widow' and a 
son adopted by her for a declaration that the adoption is invalid 
[ ill. (f) ]. But the mere fabrication by a widow of a document pur¬ 
porting to be an authority to her from her husband to ad(q)t does 
not entitle him to claim a declaration that the document is fabri¬ 
cated. “ The deed of authority by itself cannot affect the plaintiff’s 
right to any property, though the further act of adoption in pur- 
suanoe of the authority would. The authority is not the 
proximate cause of any injury to the plaintiff’s rights ” (I). 

The next reversioner may also sue the widow to restrain her 
from wasting her husband’s estate [s. 54, ill. (m) ]. But whence 
sues the widow alleging waste, and fails to prove any wrongfm 
act on her part, ho is not entitled to a mere declaration that he is 
the next reversionary heir. Such a declaration is unavailing as 
well as premature (m). 

See notes below under the head “ Contingent interest.” 


(i) Katama iVoicAtor v, Dorasinga, 
(1876) 2 I. A. 169, 187. 

(j) Chuni Loll V. Ram Kishen (1888) 
15 Cal. 461 [F. B.]. 

(/(;) Vakluba v. Agareinghji (1910) 
U Bom. 676,681-682. 

({) Srwpoda v. Sreepada (1912) 36 
61 


Mad. 592. 

(m) Janaki Atnmal v. Narayanaaami 
Aiyer (1916) 43 I. A. 207, 39 Mad. 634; 
Thakurain Jaipal Kunmr v. Bhaya 
Indar Bhadur Singh (1904) 31 I. A, 
67, 70. 
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8. B. A. Vested interest.—A person taidng a vested interest, though 
it be after a series of life-estates, is entitled to maintain a suit under 
this section against the first life-tenant for a declaration that the first 
life-tenant has no more than a life-estate and against a transferee of 
the entire estate from him (n). 

Contingent interest.—Both under s. 50 of the Chancery 
Procedure Act and s. 15 of the Code of Civil Procedure, 1869, it was 
held that a mere eontingent right, which may never have existence, 
is not sufficient to ground an action for declaration (o). The interest 
of a Hindu reversioner during the widow’s life is future and con¬ 
tingent. Such being the case he could have no right imder s. 15 of 
the Code to sue for a declaration in the widow’s lifetime that an 
alienation made by her of her husband’s estate is void beyond the 
widow’s lifetime. But his case was treated as an exception, and it 
was held that he could maintain such a suit under s. 15 of the Code 
(p). The words used in the present section arc “ any person entitled 
to any r^ht as to any property ”, and these words, it is submitted, 
include future and contingent tights, so that a person having only 
a contingent interest may sue for a declaration under this section, 
though the Court may in the exercise of its discretion refuse to make a 
declaration {q). Ills, (e) and (f) to the section support the above view. 

Ill. (c).—This is the case of Fyfe v. Arhdhnol (r) except that 
in that case there was a blank left for the amount. The covenant 
was contained in a deed of settlement and family arrangement 
executed by the plaintiff. The Court refused to make a declaration 
on the ground that the bill was filed prematurely. Lord Cranworth, 
L.C., said : “ I think the plaintiff must take the deed as he has exe¬ 
cuted it, and if the time should arrive when there shall be any property 
to which the covenant can apply it can be then decided what is its 
effect.” Apparently the Court may under the present section make 
the declaration. 

(tt) Jtamnand Koer y. Hoffunalh Koer L. R. 83. See also Saudagar S^ngh v. 
(1882) 91. A, 41, 63, 8 Cal. 769. Parity Sitigh (1918) 45 I. A. 21, 45 Cal. 

(o) Laiy LangMe v. Briggs (1856) 610. 

8 Do G. M. & 0. 391 ; Jackson v. Turn- (j) See tho BomSai/ Burma Trading 
ley (1853) 1 Drew, 617. Corporation Ltd. v. Yorke Smith (1893) 

(p) Isri Dull Koer v. HansHUi 17 Bora, 197,220-221 iB/mjemirePftiMoB 

Koerain (1883) 10 I. A. 150, 166-166, v.PrisninaMtt(1882)8Cal.761,765. 

10 Cal. 324; Kathama Satchiar v. Dora- (r) (1857) 1 De G. & J. 406. 
singa (1875) 2 I. A. 169,191,15 Beog. 
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43. A declaration made nijder this Chapter is binding 
only oil the parties to the suit, persons 
claiming through them respectively, and, 
where any of the parties are trustees, on 
the persons for whom, if in e.xistence at the date of the 
declaration, such parties would be trustees. 


8. a.i 
Ss. 43-41 


llltfutraliun. 

A., aHin(lu,ir\ a suit to whkh B., his allrgod wife, ami her inotlier, are 
defcmlants, seeks a declarulion tliat his marriage was duly snlemnized and 
an order for the restitution of lii.s conjugal rights. The Court makes tho 
declaration and order. elaiming that B. is Ids wife, tiien auc.s A. for the 
recovery of B. Tlio declaration made in tho former suit is not idnding 
upon C. 

Sec the Code of Civil Procedure, 1908, s. 11. 

CHAPTER Vll. 

Or THi: Appointment of Receivers. 

44. The appointment of a Receiver 
pending a suit is a matter resting in the 
discretion of the Court. 

The mpdo and effect of his appoint- 
iTicnt, and his rights, powers, duties and 
liabilities, are regulated by the Codp of 
Civil Procedure (s). ^ 

CHAPTER VIII. 

Of the Enforcement op Public Duties. 

45. Any of the High Courts of Judicature at Fort 
William, Madras and Bombay may make 
an order requiring any specific act to be 
others u> do certain or forbome, within the local limits 

spcci ic acts. . . , 

of its ordinary origmal civil jurisdiction. 


Appointment of 
Keceivers dis¬ 
cretionary. 


Reforenco to 
Code of Civil Pro¬ 
cedure. 


Act V of 1908, Order XL. 
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by any person holding a public office, whether of a 
pernfanent or a temporary nature, or by any corpora¬ 
tion or inferior Court of Judicature: 

Provided- 

fa) that an application for such order be made by 
some person whose property, franchise or per¬ 
sonal right would be injured by the forbearing 
or doing (as the case may be) of the said specific 
act; 

(b) that such doing or forbearing is, under any law 
for the time being in force, clearly incumbent 
on such person or Court in his or its public 
character, or on such corporation in its cor¬ 
porate character; 

(c) that in the opinion of the High Court such doing 

or forbearing is consonant to right and justice ; 

(d) that the applicant has no other specific and 
adequate legal remedy ; and 

(e) that the remedy given by the order applied for 

will be complete. 

Exemptions trom Nothing in this scctiou shall be deemed 
such power. authorize any High ,Court— 

(f) to make any order binding on the Secretary 
of State for India in Council, on the Governor 
General in Council, on the Governor of Madras 
in Council, on the Governor of Bombay in 
Coimcil, or on the Lieutenant-Governor of 
Bengal; 

(g) to make any order on any other servant of 
the Crown, as such, merely to enforce the 
satisfaction of a claim upon the Crown; or 

(h) to make any order which is otherwise expressly 
excluded by any law for the time being in force. 



TBiS HrBUmU KBJjlEl!' AtT. 


iron 


Mandamus.—The writ of mandamus (we command) is a high 
prerogative writ of a most extensive remedial nature. In form it 
is a command issuing in the King’s name from the King’s Bench 
division of the High Court of Justice, and directed to any person, 
corporation, or inferior Court of Judicature requiring him or 
them to do some thing therein specified which appertains to his or 
their office, and which the Court holds to he consonant to right and 
justice («). It is used principally for public purposes, and to 
compel the performance of public duties. It is, however, also used 
to enforce private rights when they are withhold by public officers. 
The conditions under which the writ is issued in England are in 
substance the same as those set forth in ss. 4S and ‘t(i of the 


S.B.i 

8. is. 


present Act. 

Before the passing of the present Act the Supreme Courts, and 
after they were abolished, the High Courts, had the power to issue 
the writ of mawlamus. This power was taken away by the present 
Act (s. 00), and a power was conferred instead to issue a peremptory 
order to do or forbear a specific act (s. 47). But this is a change 
not so much in substance as in form, and in dealing with applications 
tmder the present chapter, the principles applicable to a writ of. 
mandamus should, generally speakina , be followed (u). 


Scope of the chap er.—The present chapter deals with the 
enforcement of public duties. S. 46 enables the High Courts of 
Calcutta, Madras and Bombay to make an order requiring any 
specific act to be done or forborne in the circumstances mentioned 
in that section. 8. 46 provides that the application must be founded 
on an affidavit of the person injured, stating (1) his right, (^ his 
demand of justice, and (3) the denial thereof. The applicani%mt 
be a person whose property, franchise or personal right would be 
injured by the forbearing or doing (as the case may be) of the spe¬ 
cific act. The parly against whom, the order may be made must be a 
public servant, or an inferior Court, or a corporation, upan whom the 
doing or forbearing of the specific act is clearly incumbent under 
any law for the time being in force. The Court may in its disaetim 


(u) 3 Bl. Com. llOj Com. Dig,. (») Prom Chandra Sot/, In re, (1913) 
(t'de “ Manqpmus ". 40 Cal. 6S8,697. 



8.-R.A. 
8- 45. 
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refuse or grant the application. If the application is granted, a 
perem'ptory order is issued to do or forbear the act. 

High Courts.—The only Courts empowered to make an order 
under this chapter are the High Courts of Calcutta, Madras and 
Bombay in the exercise of their ordinary original civil jurisdiction. 
The High Court of Allahabad has no such jurisdiction, and hence it is 
not mentioned in s. 4.5. 

Conditions to be satisfied before making an order under section 45— 
These are set forth in els. (a) to (e) of the proviso to the section. 
These conditions are cumulative, so that no order can be made 
under this section unless they are all satisfied (w). 

“ Requiring a specific act to be done or forborne”.—This section 
enables the Court to make an order requiring any specific ad 
to be done or forborne, and nothing else. It does not empower the 
Court to make any declaration. Thus the Court has no power 
under this section to declare that a notification in the Calcutta 
Gazette notifying that the applicant was debaired from taking part 
in an examination for a period of five years is illegal and nllra vires, 
or that the Board of Examiners acted illegally in not entertaining 
his application to appear at the examination (*). 

The omission of a statutory officer to perform his public duties 
as to the settlement of the election roll in the manner provided by 
law is forbearing to do an act within the meaning of this section (y). 
And so is the rejection maUfide by a Municipal Corporation of plans 
for building submitted to the Corporation for their approval (z). 

discretion is vested in a public officer under a statute to 
do or not to do an act, but the discretion is not an absolute one, it 
must be exercised within the limits prescribed by the statute. Thus 
where power is given to the Commissioner of Police under an Act to 

(») Rmtom V. Kennedy (1902) 26 case: “ I confess I do not understand 
Bom.596,404qdW«l Edsal,Inre(1914) that decision seep. 694 of the Report. 
41 Cal. 618. (y) Sen, In the maUtr o/, (1912) 39 

(*) From Chandra Soy, In re Cal. 698; Inn Snrendra Chandra 
(1913) 40 Cal. 588. See Bndra Narain Chose (1918) 46 Cal. 950. ' 

Boy (1901) 28 Cal. 479, which was a (*) Prosai Chnndm De v. Corpora- 
similar case. As to thfl last case Jenkins, Imn^/CafcMlhi (1913) 40 Cal, 836, 846. 
CJ, said in Provas Chandra Boy'e 
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grant licenses for public conveyances, and it is provided by the Act 
that the Commissioner may m his discretion refuse to grant any such 
license for “any conveyance which ho may consider to be insuffi¬ 
ciently formed or otherwise unfit for the conveyance of the public,” 
“ the Commissioner has no power to refuse a license merely because a 
conveyance does not conform to a particular pattern, and the Court 
may imdcr this section direct him to issue the license asked 
tor (a), But the Court cannot interfere if the discretion is properly 
exercised (6). 

Person holding a public office.—^Tho syndicate of the Madras 
University is a statutory body of persons “ liolding a public 
office ” within the meaning of this section though no emoluments 
are attached to that office. The TIigh Court therefore has the power 
under this section to entertain an application by a Fellow of the 
Madras University for an order against the syndicate directing the 
syndicate to forward to the Government a protest of his under a le- 
gulation of the University against a resolution of the senate. The 
Fellow, as tlie author of the rejected protest, has a specific right to 
ask that his protest should bo sent to its proper destination, and 
not the less so because any other member whose protest was rejected 
would have a similar right (c). 

Corporation.—It is doubtful whether a private company is a 
corporation within the meaning of this section (d). 

Inferior Court of Judicature.—The High Court of Bombay 
has the power under this section to direct the Chief Judge of tho 
Small Causes Court at Bombay to do a specific act, tho latter Court 
being an inferior Court within the local limits of the ordinary Ori¬ 
ginal civil jurisdiction of the High Court. Thus where in a Muni¬ 
cipal election case the Chief Judge of the Small Causes Court, thinking 
that he had no jurisdiction, declined to inquire into the claima of 
certain candidates, the High Court directed him to proceed with the 

(а) OeU V. Taja Noara (1903) 27 40 Mad. 12.5. Sec also Oammlar v. 

Bom. 307. TAe ContTt^ of PaUnla avd Designs 

(б) Haji Ismail v. The Municigial (1918) 45 Cal. 606, at pp. 610,612,616. 

Commissioner (1904). 28 Bom. 263 (d) OilbeH, Ex parte, (1892) 16 Bom. 

[license to keep buffaloes]. 398,401. 

(c) Natesgn, In the matter of, (1917) 


S. B.A. 
S.45t 
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8*4^ enquiry ,(e). Similarly in a Calcutta case the Higlr Court directed 
a Presidency Magistrate to furnish a prosecutor whose complaint 
had been dismissed with copies of the order made by the Magistrate 
and of the depositions taken before him (/), 

Personal right.—The privilege which a member of a Corpo¬ 
ration has to inspect the documents of the Corporation is conbned 
to cases where the member has in view some definite riglt or object 
of his own and to those documents which would tend to illustrate 
such right or object. No order, therefore, can be made under this 
section where the applicant has no special intere.st in any of the 
matters complained of by him, or any interest other than, or differ¬ 
ent from, that of each member of the Corporation, and he has no 
definite right or object of his own to aid or serve in asking for inspec¬ 
tion of the Corporation’s register, or right or object which the register 
would illustrate, but, on the contrary, his object is to obtain the 
inspection in order to communicate with the shareholders with the 
view of securing their help in bringing about an improvement in the 
administration of the Corporation’s affairs (g). 

The right of an individual to have a license granted to him for 
an eating-house under an Act by the Commissioner of Police, the Com¬ 
missioner having no discretion to refuse the license, is a “ personal 
right ” within the meaning of this section, and the refusal to grant 
the license is an injury to such right {h). 

A person who has been provisionally appointed a lecturer 
of a University has no “ personal right ” such as would entitle him 
to apply imder this section for an order directing the senate of the 
University to continue him in the appointment as a lecturer (j). 

Clearly incumbent under any law for the time being in force.— 
No order can be made under this section unless the doing or 

forbearing an act is, under any law for the time being in 

(e) Sarafally In the matter ors’Co. (1831) 2 B. & Ad. 115. 

of, (1910) 31 Bom. 669. ■ (5) liiulom t. Kennedy (1902) 26 

(/) Bani of Bengal v.'JKnotMth Soy Bom. 396. 

(1882) 8 Cal. 166. (t) Abdnl Itaevl, In re , (1911) 11 

(}) Bank of Bombay v. Svkman Cal. 518 [ when there was a bare re- 
Sofly'i (1908) 86 I. A. 130, 136-138, 32 oommendation and not even a provi- 
Bom. 176, 478; Bex v. Merchant Tail- sional appointment]. 
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force, clearly incumbent upon the party to bo affected thereby. 8. E. 
To deterrame whether it is mcumbont or not, regard must' bo had 
to the provisions of the Act imder which it is alleged the act ought 
to have been done or forborne (i). Regulations made under an Act, 
where^the making of such regulations is authorized by the Act, are 
‘ law ” within the meaning of this section {Ic). 

Other specific and adequate legal remedy.—No order can bo 
made under this section if there be other specific and adequate 
legal remedy. Thus an order cannot be made under this section 
directing the directors of a Oonipany to register the applicant’s 
name as a shareholder, as a .sjiecilic and adequate remedy is afforded 
by the Comjianies Acts (/). Siinilarly no order can be made under 
this section where the applicant lia.s the ordinary legal remedy of an 
execution (m). 


46 . Every apidication under section 45 must bo 
Application how founded on an aflidavit of tho person in- 
jured, stating liis riglit in tlie matter in 
question, bis demand of justice and tho denial thereof; 
Procedure and the Higli Court may, in its discretion, 
make the order applied' for absolute in 
the first instance, or refuse it, or grant a rule to show 
cause wjiy the order applied or should not he made. 

If in the last ca,se, the person, Court or corporation 
Order in alter- complained of shows no sufficient cause, 
the High Court may first make an oi^er 
in the alternative, either to do or forbear the act men¬ 
tioned in the order, or to signify some reason to the con¬ 
trary and make an answer thereto by such day as the 
High Court fixes in this behalf. 


(j) MuUy Lall Ohose, In the malkr ’' 40 Mad. 125. 
o/,(1892) 19 Cat 192; Corkhill, In ihe (1) Qilbert, Ex parte (1892) 16 Bom. 
motter.o/, {1896)22CaL 717; Bholaram 398. 

V. The Corporation oj CaknUa (1909) 36 (m) Kesho Prasad v. The Board of 

Cal. 671./- iJevenae (1911) 38 Cal. 663. 

(it) Naiesan, In ihe mother of (1917) 
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4 . 7 - If the person, Court or corporation to whom 
Peremptory 0^ to which such Order is directed makes 
no answer, or makes an insufficient or a 
false answer, the High Court may then issue a peremp¬ 
tory order to do or forbear the act absolutely. 

48 . Every order under this chapter'shall be executed, 
Ejecntion of, and may be appealed from, as if it were a 

and appeal from, ^ ^ ^ ’ 

orders. decree made in the exercise of the ordinary 

original civil jurisdiction of the High Court. 

49 . The costs of all applications and orders under 

Costs. this Chapter shall be in the discretion 

of the High Court. 

50 . Neither the High Court nor any 
Bar to issue of Jndge thereof shall hereafter issue any 

fnandamm. qJ miuddmUS. 


See notes to s. 45, “Mandamus,” p. 965 above. 


51 . Each of the said High Courts shall, as soon as 
Power to frame Conveniently may be, frame rules to re- 
gulate the procedure under this Chapter; 
and, until such rules are framed, the practice of such 
Court as to applications for and grants of writs of man¬ 
damus shall apply, so far as may be practicable, to applica¬ 
tions and orders under this Chapter. 


PAET HI. 


Of Preventive Eelief. 


Introduction to Part III.—It is not practicable here, and it 
would be unprofitable for any reasonable Indian purpose if it were 
practicable, to enlarge on the law and practice of injunctions in 
England («). The governing principles, however, are fairly simple, 

(n) A convenient summary is given 1907; for a shorter statement see 
in Enoyol. Laws of England, 2nded.) Pollock on Torte, 10th ed., 2(^*2. 
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and the nice questions formerly raised by the jurisdiction being 
confined to courts of equity are now matter of the past. An injunc¬ 
tion is a specific order of the Court forbidding the commission of a 
Wong threatened, or the continuance of a wrongful course of action 
already begun, or in some cases (when it is called a mandatory injimc- 
tion) commanding active restitution of the former state of things. 
Obedience to a negative injunction, however, may in fact involve 
much more than simple forbearance, for e.xanqdc where the execution 
of necessary public work.s in a particular way fe restrained as being 
a nuisance, and an alternative way free from that objection has to 
be foimd. Disobedience to ,an iujimction is punishable as contempt 
of Court by imprisonment in the case of a natural jierson and seques¬ 
tration in the case of a corporation or quasi-corporate body. 

An injunction w-ill not be granted where there is an adequate 
remedy in damages. This rule is parallel to that which, as we have 
seen, limits the remedy of s])ecific jicrformance : it docs not apply to 
the protection of purely eipiitable rights (in the technical English 
sense of equity jurisdiction), for the plain reason that for violation 
of such rights there could be no damages at all, the Court of Chancery 
having no power to award them. Subject to this rule the remedy 
is said, like that of specific perforniauce, to bo discretionary ; but, 
the parallel still holding, this docs not prevent constant practice 
from having made d really matter of right in its most important and 
usual applications. Where a continuing nuisance is proved to violate 
an established legal right, the Court cannot refuse an iirjunction 
merely on its own estimate of the balance of coirvenience in the 
particular case. Accordingly in a large proportion of the repolj^ed 
decisions it will bo fmrnd that the real matter in dispirte was not 
the propriety of the remedy, but the legal recognition of the 
right said to be infringed, or the validity of some justification 
or excuse sot up in defence. Such cases do not only concern procedure, 
but belong not less to the substantive law of the classes of rights 
involved. 710 illustrations to s. 64 of our Act will offer examples 
to the judicious reader. In practice the points of law may be and 
often are inextricably ntixed with controversy about the facts, which 
is rather apt to take the form of conflict between expert witnesses; 
and manj of the reports are valuable chiefly as exhibiting the manner 


S.B.A< 
Part III 
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in wWch the Court applies the settled law to disputes of fact in more 
or less novel circumstances. 

The special application of this remedy to obligations under¬ 
taken by contract has given rise to some trouble in England. If A. 
has expressly agreed with B. not to do a certain not to compete 
with him in his business for a limited time after leaving his employ¬ 
ment, to take one common example—if the agreement is enforceable 
by law, and if damages would not be an adequate remedy to B. for 
a continuing breach of this agreement, then the Court will protect 
B. by restraining A. from acting in defiance of his contract (o). So 
far there is no serious difficulty. But an undertaking to forbear 
is not necessarily expressed in negative terms. A. covenants that 
he will take all the electrical energy he requires from the X. Co., at 
a specific price (or scale of prices) and with various ancillary condi¬ 
tion.?. Read according to its strict affirmative tenor, this is an 
idle agreement, for A. is not bound to take any current at all from the 
X. Co. To make it significant and really operative as intended, it 
must bo read as an rmdertaking by A. not to take electrical energy 
from any other source of supply ( p ). This, again, is only matter of 
reasonable construction. But there may be a negative nndentahing 
coupled with a positive contract of a kind which the Court will not— 
because it cannot completely or equitably enforce by specific perfor¬ 
mance, such as a contract for skilled personal services. If the Court 
cannot compel Z. to act or sing, to paint a picture, or manage a tech¬ 
nical business for A., will it restrain him from doing for B. that which he 
has promised but refuses to do for A.? After some hesitation this 
was answered in the affirmative (j). But then, must such a negative 
undertaking be express ? That it need not be in grammatically nega¬ 
tive terms is obvious; to hold to the mere verbal form woidd be to save 
judicial trouble at the expense of justice. But a contract to serve 
A. for a certain time is not, without more, a contract not to serve 


(o) ‘ If parties, for valuable consider¬ 
ation, with their eyes open, contract 
that a particular thing shall not be 
done, all that a Court of Equity has to 
do is to say, by way of injunction, that 
which the parties have already said by 
way of covenant, that the thing shall 
not be done.... it is the speoido per¬ 


formance, by the Court, of the negative 
bargain which the parties have made’ : 
Lord Cairns, Doherty v. Allman (1878 
3App. Ca.709, 720. 

(p) Mdrop. EUclric Supply Co. v. 
OiTider [1901] 2 Ch. 799. 

(j) LunUe^ v. Wagner (1862) 1 V, 
M. G. 604, 91 B. B. 193. 
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any one else. For a time it seeiils as if the law would go further, 
and from a contract for s])ecially skilled serwe extending over a 
certain time would imply (and accordingly enforce by injunction) 
a promise not to render like service elsewhere during that time. The 
Specific Relief Act was framed when authority to that effect stood 
unreversed (r). Some years later, however, the Court of Ap^wal 
laid down that even a man’s positive contract to give “ the whole 
of his time ” to his employer does not import a negative undertaking 
on which an injunction can be grounded. “ Kvery agreement 
to do a imrticular thing in one sense involves a negative. It involves 
the negative of doing that which is inconsistent with the thing you 

are to do.but it does not at all follow that, because a jierson 

has agreed to do a i)articular thing, he, is therefore to bo restrained 
from doing everything else which is inconsistent with it. The Court 
has never gone that length, and 1 do not suppose th.at it ever will ” (s). 
This ks the present law of English courts and of jurisdictions where 
English decisions are followed (() ; buf tiie law of Rritish India, fixed 
by the Specilie Relief Act before it was so .settled, is otherwise, 
as appears by illustration (d) to sec. 57, though the text is not quite 
so explicit, and by the decisions rendered under that section. Such 
divergences are unfortunate; there is no doubt that the intention 
of the SjJccific Relief Act was to reproduce English law. But, in 
the absence of any provisions for the periodical revision of codifying 
Acts, it is inevitable that they should sometimes occur. 

No further sjrecial comment from an English point of view, 
beyond notes on the illustrations, apjiears to be called for. 

% 

52. Preventive relief is granted at the diseretiop 

Preventive relict th*' Coui't by iiijuiictioji, temporary or 
how granted. perpetual. 

(r) Monlagnc v. Flocklun (1873) L. Perfornmnee, § 862, w ‘'that negative 
R. 16 Eq. 189, overruled bv Whiimod stipulations will not bo implied except 
Chemical Co. v. Uardm-m (see next in the cases where the Courts have 
note). already done so: and that even the 

(«) Whilwood Chemical Co. v. Hard, presence of an express negative stipu- 
mn [1891] 2 Cb. 416, 426, per Lindley, Jation will not bo found a sufficient ground 
1,.J. for jurisdiction unless the contract is 

{t) The e>pinion expressed in the of a kind of which specific performance 
current edition (1911) of Fry on Specific can be granted ” 


S. R. A 
Part II 
8 . 08 . 
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“ At the diseretion of the Court ” “ The right to an 

injunction depends in India upon statute and is governed by the 
provisions of the Specific Relief Act (I of 1877). Sec. 62 of that Act 
places the grant of an injunction in the discretion of the Court—a 
discretion to be exercised of course as the discretion of Courts always 
is ” («). “ The discretion of the Court is not arbitrary but sound and 
reasonable, guided by judicial principles and capable of correction 
by a Court of Appeal ” (see s. 22 above). 

53. Temporary injunctions are such as are to con¬ 

tinue until a specified time, or until tjie 
Temiwrary further Order of the Court. They may 
be granted at any period of a suit, and 
are regulated by the Code of Civil Procedure. 

A perpetual injunction can only be granted by the 
decree made at the hearing and upon the 
Perpetual injunc- merits of the suiti the defendant is thereby 

tions. • * ^ 

perpetually enjoyed from the assertion of 
a right, or from the commission of an act, which would 
be contrary to the rights of the plaintiff. 

Temporary ipjunctions.—See the Code of Civil Procediue, 
1908, 0. 39. 

CHAPTER X, 

Of Perpetual Injunctions. 

54. Subject to the other provisions contained in, 

■ or referred to by, this Chapter, a perpetual 
j„S“hm injunction may be granted to prevent the 
granted. g^igation existing in favour 

of the applicant, whether expressly or by implication. 

Wlien such obligation arises from contract, the Court 
shall, be guided by the rules and provisions contained in 
Chapter II of this Act. 

^») Tituram r. Cohen (1905) 32 I. A. 185, 192, 33 Cal. 203,218 
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When the defendant invades or threatens to invade ^ 
the plaintiffs right to, or enjoyment of, property, the 
Court may grant a perpetual injunction in the following 
cases (namely) 

(a) where the defendant is trustee of the property 
for the plaintiff; 

(b) where there exists tto standard for ascertain¬ 
ing the actual damage caused, or likely to be 
caused, by the invasion ; 

(c) where the invasion is such that pecuniary com¬ 
pensation would not afford adequate relief; (w). 

(d) where it is probable that pecuniary compensa¬ 
tion cannot be got for the invasion ; 

(c) where the injunction is necessary to prevent a 
multiplicity of judicial proceedings. 

hlxPLANATiON.—For the purpose oftthis section a 
trade-mark (x) is property. 


llluslraliiHii*. 

[Most of the points here illiistratcd arc now elementary in Kn^Iinlj law.] 
(a) A. lets certain land to 13., and B. contracts not to dig sand or 
gravel thereout. A. may sue for an injunction to ro.strain 13. from 
digging in violation of his contract. 

(h) A trustee thrc.atcns a breach of trust. Jlis co-tniMtees, if any, 
should, and the bent liciul owners may, sue for an injunction to prevent^ 
the breach. 

(c) The Directors of a public cumjiany are about to jiay a dividend 
out of capital or borrowed money. Any of the sliarcbolderB may sue 
for an injunction to restrain them (y). 


{w) The suggi‘»tion in v. 

Deane (1899) 22 Ma<l. at p, 256, that tliia XLV of 1860). 

principle ie not regarded in English ^ 

doctrine, is erroneous. What is true is C„„,,a„ie, during 

that for a coirtinning nuisance damages eonstruction, sees. .1 of the IndUn 
ate not presumed to 1» an adequate Companies Act, 1895 (X of 

remedy. 

(x) As t8 the law relating to trade- 




S. H, A, 
S.54. 
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(d) The Directors of a fire and life inBurance company are about to 
engage in marine insurances. Any of the shareholders may sue for an injunc¬ 
tion to restrain them. 

(e) A., an executor, through misconduct or insolvency, is bringing the 
property of the deceased into danger. The Court may grant an injunction 
to restrain him from getting in the assets. 

(f) A., a trustee for B., is about to make an imprudentsale of a small 
part of the trust property. B. may sue for an injunction to restrain the sale, 
oven though compensation in money would have afforded him adequate relief. 

(g) A. makes a settlement (not founded on marriage or other valuable 
consideration) of an estate on B. and his children. A. then contracts to sell 
the estate to 0. B. or any of his children may sue for an injunction to 
restrain the sale. 

(h) In tho course of A.’s employment as a vakil, certain papers 
belonging to his client, B., come into his possession. A. threatens to make 
these papere public, or to communicate their contents to a stranger. B. 
may sue for an injunction to restrain A. from so doing. 

(i) A. is B.’s medical adviser. IIo demands money of B. which B. 
declines to pay. A. then threatens to make known the effect of B.’s com¬ 
munications to him as a patient. This is contrary to A.’s duty, and B. 
may sue for an inji^ction to restrain him from so doing. 

(j) A., the owner of two adjoining houses, lets one to B. and afterwards 
lets tho other to C. A. and C. begin to make such alterations in the house let 
to C. as will prevent the cemfortablc enjoyment of the house let to B. B. 
may sue for an injunction to restrain them from so doing. 

(k) A. lets certain arable lands to B. for purposes of husbandry, but 
without any express contract as to the mode of cultivation. Contrary to tho 
mode of cultivation customary in the district, B. threatens to sow tho lands 
with seed injurious thereto and requiring many years to eradicate. A. may 
sue for an injunction to restrain B. from sowing the lands in contravention 
of his implied contract to use them in a husband like manner. 

[Pratt V. BreH{18l7) 2 Madd. 62,17 R. R. 187, apparently undetendod-l 

(l) A., B. and C. are partners, the partnership being determinable at 
will. A. threatens to do an act tending to tho destruction of tho partnership- 
property. B. and C. may, without seeking a dissolution of the partnershij), 
sue for an injunction to restrain A. from doing the act. 

[Miles V. Thomas (1839) 9 Sim. 606, 47 R. R. 320: injunction refused 
on other grounds.] 

(m) A., a Hindu widow in possession of her deceased husband’s pro¬ 
perty, commits destruction of the property without any cause suflScient to 
justify her in so doing. Tho heir-expectant may sue for an injunction to 
restrain her. 

(n) A., B. and C. are members of an undivided Hindu family. cuts 
timber growing on the family-property, and threatens to destroy part of thtf 
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famlly.Iiouso ami to sell Noim; of tho faniily-ulrnsils. H, nnd ('. may sue 
for an injunction to ro.Mrain liini. 

to) A., the owjUT of certain housw’s in Calcutta, heconies inaolvent. B. 
buys thorn from tho Official Assignee and enters into i»ossegaion. A. persists 
in tres'passing on ami duniaging the houses, and 11. is tlierehy i-onipelled, at 
considerable cxisuise, to employ men to luntei t tho possession. Jl. may sue 
for an injunetion to restmiii fiirtht*r a<'ts of fn’spass. 

” (p) Theinhahitantsof a village elainiK right of way over A.‘sland. In 

a suit iigiiin.st several of th<‘m, A. obtains a ileebiratory deei-eo that Ins land 
is subject to no such right. Afterwards (‘aeli of the otlier villngi^rs sues A. 
for obstnieting his alleged right id way o\er the land. A. may sue for air 
injunction to restrain them. 

(q) A., in an adiiiinisi rat ion-suit to which a er-'ditor, B. is not a parly, 
obtains a decree for the administration of C.’s assets . 11. proceeds against 
t’.’s estate for his debt. A. may sue for an injunction to restrain Jl. 

(r) A and 11. aic in jiossiNsioo of conligiinus lands and of llie iiiim s 
imdcrneatli tlicm. A. works his mine so as tocxliuid unilcr Jl. s and 
threatens to romovw certain pillais which helji to supprt ll.’s mine. Jl. may 
sue for an injuiidion to restrain him from so doing. 

(s) A. l ings bells or makes some otlici uniici cssary nois<‘ so near a 
liouse as t(> interfere ninterially and unieasonnlily with the jiliysieai 
comfort of the (Mciipicr. 11. II. may sue for an injunction rcslraitiing A. 
from making the noise. 

l.Wrn( V. Ih' //./d (iM.-il) 2 Sim. N. S. IXl S!l U. It. L>4.5, | 

(t) .\, pollutes the air with smoki' so as toiiiicifcre imiteriaily wil li the 
])hysical comfort of Jl. and who cany on Inisincss in a ncighhnu; ing 
Jionsc. I’,, ami t‘. mav -iic foi' an injiiiv tioii to redrain llie pollution. 

(n) A. infriiiiics H.'s patent, tfthe t'ourfi.s satislied that th<‘ patent 
is valid and has been iiifiinged. I*, may obtain an injiinetioti to )cslr;nn the 
infrinireim-nt. 

(v) A. pirales^B.'sopyright. Ib may olilain an injunction to restrain llu^ 
•jiivaey, unless the woik of which cojiyriglil is claimed is lilK^lous or obscene.'^ 

(w) A. improperly ii-.es the tiwle-m.irk of 11. 11. may obtain an injiinc* 
tion to restrain tile iisr r, pioviderl Itiat Jl.'n use of the tnule-maik is honest. 

(x) a. tradesman, holds out 11. as liis paHner against the wish and 
without the authority of II- B. may sue tor an irijunefion to restrain A. from 

so doing. 

[Hotilh V. It'iMcr (1847) 10 li<*av. ■%!, 7(1 K. I!. 211; IVoftf r v. 

[1(K»2] 2 flu 282; liimhdl v. iVilk [I900J 1 fli. .751, .•)(;;i.j 

(y) .A., a very einim nt man, writes letters on family-topics to B., After 
the <leath of ami B., C. who is B.’s residuary legatee, jiroposes to make 
money bypnblishing A.’s letters. J>.,who is A.‘s executor, has a property,in 
the letfers, and may sue for an injunction to restrain C. from publishing them. 

t>2 


S.R. A, 
S.M. 



978 


THE SPECIFIC RELIEF ACT.. 


8. R. A. 
S.54. 


[A.’e eminence is immaterial. Questions on the right to publish or 
restrain the publication of letters formerly gave much trouble in England. 

Sco now Robertson on copjTight (1912) 133.] 

(z) A. carries on a manufactory and B. is his assistant. In the courst' 
of his business, A. imparts to B. a secret process of value. B.aftorwardsdc- 
mtmds money of A., threatening, in case of refusal, to disclose the process to 
C., a rival manufacturer. A. may sue for an injunction to restrain B. from 
disclosing the process. 

Discretion as to granting injunctions.—Injunctioas are of 
two kinds, namely, (1) temporary, and (2) perpetual. Temporary 
injunctions are dealt witli in 0. 39 of the Code of Civil Procedure. 
Perpetual injunctions are dealt with in ss. 54 to 57 of the present 
Act. Whether the injunction sought is temporary or perpetual, 
the jurisdiction to grant is, as in the case of specific performance 
(s. 22), discretionary (s). See s. 52 above, and the note.s thereto. 

Perpetual injunctions—“ The granting of injunctions is now 
regulated by ss. 54 ,and 55 of the Specific lielief Act. But those 
actions have never been imdeis-tood as introducing new principles 
of law in India, but rather as an attempt to express in general terms 
the rules acted upon by Courts of Eipiity in England, and long since 
introduced in this countin', not because they were English law, but 
because they were in accordance with e(|uity and good conscience 
(u). 


A perpetual injunction may be granted to prevent the breach 
of an obligation existing in favour of the applicant, whether expressly 
or by implication. The obligation may arise from contract as in ill. 
(a), or it may be in the nature of a trust (as defined in section 3) as in 
ills, (b) to (h), or it may be an obligation the breach of which amounts to 
a tort or civil wrong of which ills, (s) and (t) are prominent instances, 
or it may be any other legal obligation as in ills, (i) and (z). As regards 
contracts the Couit is to be guided, in granting an injunction, by 
the rules in Chapter II as to specific performance. Where there 
is an invasion of the plaintiff’s right to, or enjoyment of, property, 
an injunction may be granted only in the fiive cases mentioned in 
els. (a) to (e) of the thud paragraph. Where a breach of trust is 


(t) TUuram v. Cohn (1905) 32 I. A* (a) Shamnuggor JitU Factory Co, v. 
!6, 33. Cal. 203. (jgg,) jgg 
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threatened, the Court may grant an injunction, oven though com- 
irensation in money would afford adequate relieJ [ill. (f) ]; this follows 
from cl. (a) of the third paragraph. 

Injunction to prevent breach of coiftract.— By the second 
paragraph of this section it is provided that in dealing with cases 
of injunctions to prevent the breach of a contract, the Court is to be 
guided by the rules in Chapter II relating to specific ])erformance. 
By s. 56, cl. (f), it is again enacted that an injunction cannot be granted 
to prevent the breach of a contmet the performance of which w'ould 
not be specifically enforced. By s. 57 it is provided that notwith¬ 
standing s. .50, el. (f), the Court may in certain cases grant an 
injunction. These cases are dealt with in the notc.s to s. .57. 

III. (a) to the present section is a case in which the Court will 
grant an inj miction to restrain the breach of the contract, as not 
amount of pecuniavy conqxmsation would afford adeijuate relief to 
the plaintiff if the contract is broken. 

Amongst contracts of which the breach may not be prevented 
by an injmiction are contracts which are dependant on the personal 
c|ualifications or volition of the parties. These contracts will not 
be .specifically enforced [s. 21, cl. (b) ], and an injunction will not bo 
granted to prevent the breach thereof. Actmg upon these prin¬ 
ciples, the Courts have refused to restrain employers from deter¬ 
mining contracts with their employees where the services to be ren¬ 
dered by the latter were services of a personal nature, e.g., a contract 
to work a railway line and keep the engines and rolling plant in 
repair (6), a contract lo act as a manager of a tea estate (c), a contract 
to manage the bnsimws of workiiig certain patents (rf), a contract^) 
act as agents of a company (e), a contract to act as manager of trust 
properties (/). 

The Court will not enforce specific performance of a contract 
which is made under such circumstances as to give the 
plaintiff an unfair advantage over the defendant (s. 22); it will 

(6) Johnson v. T/tc Shrewsbury and L. J. Ch.IOI). 

Birmingham By. Co. (1853) 3 He G. M, (e) Busserunnjtc v. Gordon (1883) 
k G. 914. 0 Bom. 266,283. 

(c) Mair V. Umalaya Tea Co. (lS6b) ^f) BamCharanr.BaIckalJDa>ll3U) 
L.R.lEq.411. 41 Cal. 19. 

(<i) Stoclier v. Brockkyard (1850) 20 


S. H.A. 
8. 54. 
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3. R. A. therefore also refuse to grant an injunction to prevent tlie breach 
S- 54. of the contract (g). 

Where the case is such that the Court will not enforce .specific 
performance of a contract or pievent its breach by an injunction, 
it will not restrain the party committing the breach from itoing 
that which is only a violation of what is ancillary or incidental to the 
principal part of the contract. Thus a Court will not. either by 
decreeing .specific performance or by injunction, compel a company 
to retain its agents in its employ; so it will not restrain the company 
from appomting a solicitor, though under the terms of the contract 
between the company and its agents the agents alone have the right 
to apiroint solicitors for the company (/;). 

Right to, or enjoyment of, property.—It is not iir every case 
where the plaintiff’s right to property is invaded that a perirctnal 
injunction will be granted. Such injunction may Ire granted only in 
the cases mentioned in cIs. (a) to (e) of the third paragraph. Of these 
els. (a) to (d) are similar to els. (a) to (d) of s. 12 which relate to 
specific performance. 

“ Property A trademark is property for the purposes of this 
section [see Explanalion and ill. (w) ]. The right of a gor (priest) 
to conduct his yajmans (patrons ) to a temple and perform worship 
there on his behalf and receive remuneration for his services is a right 
to the enjoyment of property; if the right is invaded, the Court will 
grant ait injunction, the invasion being .such that pceimiary com- 
liensation would not afford adequate relief (t). A plaintiff holding 
a sanad from Government in which he is tteoribed as vicharanakarta of 
Tirumalai and Tirupati temples, ingaim (and others), the expression 
“ vagaira ” including some thirty minor temples, may obtain an 
injunction restraining the defendant who is a dharmakarta of the 
said two temples and of three minor ones only from using a seal bear¬ 
ing on it the words “ Tirumalai, Tirupati mgaira deva-stanam 
dharmakarta ”; though the plaintiff has no property in the word 
“vagaira,” it connotes an extension of the delendant’s rights as 
dharmakaita to which he has no title, and it invades, or, threatens 

(jf) Callhgiv, Nam {\S9'}) Bom. (t) Kalida'i v, Parjaraw? (1891) 15 
764. Rom. 309; Moro v. .4na«/ (1897) 21 

(A) (1882) 6 Bom. 266,283-281. Bora. 821. 
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to invade, the plainflff'.s rights in respect of the minor temples of 
which the defendant claims to be, but is not, dharmaltarto {j). 

Ememeiif of light and air.—Where an easement of light and air 
is disturbed, an injunction will be granted only where the invasion 
of the right is such that ))ecunisry comiiensation would not afford 
adequate relief (/.). INTiere the disturbance is such as to render the 
jilaintiff's house useless for the business carried on by the plaintiff 
in the house, the case is one for a periretnal injunction (/). 

(Aniliitiiinii IrniHixs. itepeated violation cd a person’s right to 
property cannot in ordinary cases be adeijuately met by damages, 
nor can these damages Ire satisfactorily ascertained. In sucli a rase 
the a]ipropriatc. remedy is a peipctnal injunction (w); see ill, (c). 

Co-sharers, landlord and tenant, etc.- The Court will grant a 
pcipetual injunction to restrain one of several co-sharers /rom appro- 
jiriating to himself land in which each of his co-sharers has an interest 
and from building upon it, and if he has proceeded to build upon it, 
the Court will grant a mandatory injunction under s. 5.0 directing that 
tire building so far as it has proceeded be ])tdled down (n). But there 
is no such broad jrroposition as that one co-owner is entitled to an 
injunc tion restraining another c.o-owner from exceeding his rights 
absolutely, and without reference to the amount of damage to be 
.sustained by the one sude or the other from the granting or withholding 
of the injunction (o). Injunction in the case of co-owmers is granted 
where the act com))laincd of amounts to waste of the joint pro])ertv 
or to an illegitimate u,se thereof or to ouster of the plaintiff 
from possession and enjoyment of the property (p). The closing of 
the door of a staircase which affords access to the roof {g], or o^la 


(j) iStK/ii'jofHi V. lUma Kii^orr (IH99) 
2-1 Mad. 189. 

{k) Dhunjibhoij v. Li^iboa (188i*) 
Horn. ; Saltan Xaw(t~. Junj v. Rus- 
foniji Sanabkotf (1896)20 Bom. 704; 
(ilianashain v. aVoro6« (1894) 18 Bom. 
474. See also Paul v. R<^ov (1914) 41 
I A.180,4il0al.46. 

(J) I’aru V. Sana VUah (1897) 19 
All. 259. 

(m) Aiwjfv. .4;w(l902) 20 Bom. 733. 


(/i) SIhuH V. Singh (1890) 1’2 

All. 4!J6 jF. B.J. Sec uIho Shamnugger 
■late Fadoi if Co. v. Ram Sprain (1887) 
14 Cal. 189,198-199. 

(f>) Sltamnugger Jute Factory Co, v. 
Ram Narain (1887) 14 Cal. 189,200-201. 

(?)) Anant v. Oopal (1895) 19 Bom. 
269,270. 

iq) Sosbi lihusan V. Gonesh Chunder 
(1902) 29 Cal. 500. 


S. R.A. 
S.54i 
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S. E. A. door which affords the only access to the portion in the plaintiff’s 
8. 54. occupation (r), is an act amounting to an ouster, and it may be 
prevented by a perpetual injunction. But the mere fact that a tank 
has been excavated by the defendant on a jiortion of the joint land 
and that a part thereof was fit for cultivation, does not constitute 
such an injury as w'ould justify an order directing the defendant 
to refill the tank (s). 

It is a settled rule of law that no tenant. whether he has an 
occupancy right or not, is at liberty to erect houses upon agricultural 
holdings for other than agricultural purposes and thereby to alter the 
character of the holding. It he does erect a house for other than 
agricultural purposes, the Court will grant an injunction restraining 
him from altering the character of the land, and it will also grant 
a mandatory injunction under s. 5.u dhecting him to remove the 
building (t). Where land has been let oirt for agricultural purposes 
generally, the erection of an indigo factory on airy part of such land 
renders it unfit for the purposes of the tenancy, and the larrdlord 
may obtairr a perpetual iirjrrnction restraining the tenant from erect¬ 
ing the factory (u) : see ill. (k). 

Nuisance.—As regarcLs nuisance, where it is of the kiird to 
injure the health or seriorrsly imperil the life of those cornplaiiring 
of it, the Corrrt will not hesitate to preverrt it by way of injunction. 
But where it goes no further than to diniiti'ish the comforts of 
human life, there will always be a question whether the Court will 
proceed against him who causes that nuisance by injunction or 
compensate the sufferer in damages (i>). Sec ills, (.s) and (t). 
But an injunction cannot be granted to prevent, on the ground of 
nuisance, an act of which it is not reasorrably clear that it will be a 
nuisance [s. 5C, cl. (g) ]. The Court will not grant an injrmction in a 
mere (fuia timel action, where there is iro proof of injury having 
occuiTed and no well-founded a,nd reasonable apprehension of 


(r) Anii«(v.fiojw!(1895)19Bom.269. 
(«) Jo^Ghmderv.BiproChum{\S81) 
14 Cal. 236, following (1887) 14 Cal. 
189, mpra. 

(() Ramamdhan v. Zamtndar of 
Raninad (1893) 16 >Iad. 407. 


(ft) Suiendra Xarain t. Hart Mohan 
(1904) 31 Cal. 174. 

(tf) Bbicaiji v. Pirojshato (1916) 40 
Bom. 401 ; The Land Mortga^ Bank of 
India v. Ahmedbhoy Habild)hoy (1884) 8 
Bom. 35,91-92. 
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injury’in the near future, but merely an apprehension which may 
or may not be well-foimded (w). 

Breach oj TriiM.- ' See ills, (b) to (h). .Vs to definition of “ trust,” 
see s. .3 above. 

Ifante.-Sec ills. (I), (m), and (n). 

Patait, co])ijri(jU aid trade See ills. (I), (v) and (w) to 

this section, and ill. (g) to s. 55. 

“ Invades or threatens to invade.” .\n injunction may be sued 
for to re.strain a defenduiit from doing an act which threatens injuiy 
to the plaintiff's property, alt hough no such injury has actually ensued. 
It must, however, lie shown that injury wilt lie the inevitable result; 
it will not do to .say that injury may be the ivsult (j) : sec ill. (r}. 
See notes above, “Niiisanre 

• Multiplicity of judicial proceedings.—Clause (e) bus reference to 
rastrs where imless an injunction wa.s granted, the jilaintiff would 
have to bring repieatcd suit.s or to make repeated aiiplications or 
to take repeated proceedings for the pui'jioso of establishing or safe¬ 
guarding las rights, or of preventing the acquiaition of rights by 
the defendant {>/). For iu.slancc,s of this clas.s, .see ills, (p) and (q). 

Damages for future injury.- It is doubtful whether the Court 
has jurisdiction to award damages by way of connicusalion 
for an injury not yet committed, Imt only thre.itcncd and intended ( 2 ). 

55. Wlioii to proveiit the breach, of an obligation, 
it is nece,s.sary to coinjiel tlie ))crforinan(;e 
i'llj'mrtions. "I certain acts wliicli tlie (.'oiii't i.s capable 

of enforcing, tlie Court may in its discre¬ 
tion grant an ininiiction to prevent the breach complained 
of, and also to compel performance of the requisite acts^ 

UhiBlmliom. 

(a) A., by now buildiiij'rh Mbstruct.tlijjht.s to the aocose and uaoof which 
B. has ociiuirod a right unilor the Indian Limitation Act {«), Part IV. B. 

(uf) h'ldchrw Benk;/ (I88r») (.‘h. Bom. 7.‘Jj, 739 (ccjioated trwijass); The 

I>. 088. Tand Mortgage Bank of India V. Ahmed- 

(.r) PaftfdTOW V. Oil/ord (H74) L Pv. l8 hhoy Ilabibbhoij{\HM) 8 Bora. 35, 91*92 
E(l. 259; Bindii v. Jahmbi (1897) 24 [nuisance]. 

-(^al. 260. (:) See Martin v. Brirx [1894] 1 Ch. 

ill) Kariuidhar v. Hariprofad (1910) 276, 284. 

;n Cal 7M, 734; Apaji v. Apn (1902)26 (a) Act IX of 1908. 


S.R.A. 

Ss.54,68. 
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. illustraUon8(e)imd( f) tothisscction,thoOourt may also order the copies 
produced by piracy, and the trade-marks, statements and communications, 
therein respectively mentioned, to bo given up or destroyed. 

Mandatory injunction - In Smith v. Smith (e) Sir G. Jej^sel. 
M.K., ssiid: “ As to mandatory injuiiftions, tlieir liistory a 
curious one, and may areoimt for some of the expressions used by 
the .liid<,a‘s in some of the cases cited. At one time it was supposed 
tluit the Gourt would not issue mandatory injunctions at all. At 
a more recent ])eri()d, in cases of nuisance, a mandatorv injunction 
was ,levanted under the form of restraining the defendant from con¬ 
tinuing the nuisance. The Court .seems to liave thought tliat there 
was some wonderful virtue in that form, and tliat extra caution was 
to be exercised in granting it. To that jnoposition I can by no 
means assent. Every injunction requires to be granted witli care 
and caution, and I do not know wliat is meant by e.xtraordiuaiy 
caution. Every judge ought to exorcise cave, and it is not mere 
needed in one case than in another. • 

In looking at the reason of the tiring, there is not any pretence 
for sucli a distinction as was supposed to exist between this and 
other forms of injunction. If a man is gradually fouling a stream 
with sewage, the Court never has any hesitation in enjoining him. 
What difference could it make if instead of fouling it day by day 
he stopped it altogether ? In granting a mandatory injunction,. 


may obtain an injunction, not only to restrain A.from going on with the 
buiklinga, but also to pulldown so much of them as obstructs B.’s lights. 

(b) A. builds a house with eaves'projecting over B.’s land. B.ma)'sue 
foraninjunctiontopulldownso much of the eaves a.s so project. 

(c) In thocose put a.s illustration (i) to section 54, the Court may also 
order all written communications made by B., as patient, to A., as medical 
adviser, to bo destroj ed. 

(d) In thocuso put as illustration (y) to st'ction .54, the Court may also 
oixler A.’s letters to be destroyed. 

(c) A. threatens to publish statements concerning B. which would be 
punisliablo under Chapter XXI of the Indian Penal Code (i). The Court 
may grant an injunction to restrain the publication, even though it maybe 
shown not to bo injurious to B.’s property. 

(f) A., being B.’.s m^ical adviser, threatens to publish B.’s written com- 
mxmications with him, showing that B. has led an immoral life. B. may 
obtain an injunction to restrain tire publication. 

(g) In the cases put as illustrations (v) and (w) to section 54, aiida.s 


(6) Act XLV of 1861). 


(c) (1876) L. R. 20 Eq. 500, 
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the (.V)urt did not mean that tlie man injured could not be compen¬ 
sated by damages, but that the case was one in which it was difficult 
to assess damages, and in which, if it were not granted, the defendant 
would be allowed practically to ileprivc the jJaintiff of the enjoy¬ 
ment of his property if he would give him a price for it. Where, 
therefore, money could not adcipiately leinatate the iH'.rson injmed, 
the Comt said, as in cases of specific ])erformance, ‘ We will put you 
in the same jmsition as before the injury was done. ’ When once the 
principle was established, why should it make any dillerence that 
the wrong-doer had done the wrong, or practically done it before 
the bill was filed ? It could make no dill'erencc where the. plaintiff's 
light remained and had not been lost by delay or acipdcscencc.” 

The granting of a mandatory injimetion is a matter in the judi¬ 
cial discretion of the Court {(!). It is granteii generally njam the 
same prinei}j]es and subject 1o the same eonditions as a jHiiyictual 
injimetion (c). When a mandatoiy injunction is granteil under tliis 
section, two elements fiave to be taken info consideration : in the 
first jilae.e. the Court has to detevmim what acts are necessary in 
Older to ]jievent a brea-eli of the obligation : in the second jilace, the 
requisite acts iiinst be such as the. Court is capable of eiiforeing (/). 
These acts may assume a variety of forms, c.t/., the pulling down of 
a building as in ill. (a), the |nilling down of eaves ns in ill, (b), the 
destruction of written eommimiealions and letters as in ills, (c) aiul 
(d), and destriictiou of copies produced by piracy of coiiyright and 
of trade-marks impiopeily useil by tlie defendant as in ills, (v) and 
(w) of s. of and iff. (g) of tlii# .section, tlie, removal of trees on the 
defendant’s land, the roots whereof, it the trees Ih; allowed to grow, 
would inevitably daiiuige tlie piaiiitilf's fmilding {//), the demolition 
of a wall eoiistrneted by the defendant on land belonging to the 
plaintill (/t). Dut an injunction will not Isi granted directing a 
tiersoii to do repairs, the reason la'ing that the Coiirt will not < 
superintend works of huikling or ol rei>air (i). 

{(i) S/nmnuijf/tr Ju(c Faclon/V. (-j) (IfR)4) HI Cal. 944, «uyra, 

iVarat/i(l887) 14Cal, 189,199-201. (/*) AMvl Hosaain v. Jiam Cltarnn 

/c) Smithw Smith h. \X. iair (1911) 38 Cal. 087. 

Eq.SOU. (0 AltorMif-Ocneral v. Staffordahire 

(J) Lalafmi v. Tara (1904) 31 Cal. C'tiMiiiy C'oM/ict'I [1905] 1 Ch. 330f34Ii. 
044., t*49., 


3. K. A. 
8.56. 
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S. R. A. 
S. 55. 


May be granted although act completed.-—There is no rule 
which prevents the Court from granting a mandatory' injunction 
where the injury sought to be restrained has been completed before 
the action is commenced. A mandatory injunction may be granted 
ven after the injury has been completed, provided the plaintiff Iras. 
not lost his right to relief by delay or acquiescence {j). As regards 
mandatory injunctions after the act sought to be re.strained has been 
completed, a distinction is drawn between cases of trespa.ss, c.j., laying 
pipes in the plaintiff’s land on the on? hand, and cases of ancient 
lights on the other. In cases of trespass, the fact that the damage 
suffered by the plaintij is small is immaterial. In cases of ancient 
lights the quantum of damage to the plaintiff as compared with 
the quantum of loss to the defendant, is a material consideration (k ). 
Where (here is a covenant not to build, and there is a breach of the 
covenant, the covenantee is entitled to an injunction without 
the necessity of showing damage (/). 

Delay and acquiescence.—Delay and ac(puescence may deprive 
a plaintiff of his right to relief by way of mandatory injunc¬ 
tion (m). “ If a party having a right stands by mid sees another 
dealing with the property inconsistent with that right, and makes 
no objection while the act is in progress, he cannot afterwarel.s com¬ 
plain. This is the proper sense of the woi-d acquiescence'’ («). Merc 
omission to take any legal proceedings for a time is not in itself an 
encouragement to the defendant amounting to an equitable bar to 


(j) Smith V. .S’wjfA (187r>) L. 11. -0, 
K(i. 500 lancientlights]; Dnnll y. Pfit- 
(hard (1865) L. R. !, (!h. 244 [ancient 
ights]: Lady SUinley oj Alderbij v. Enrl 
oJShrembury (1875) 19 Eq. 016 (ancieut 
lights; ffr^enuworf v. IJonmy (1886) 
33Ch.l). 471; Krehl /. Bi(/-jfl(.(l877) 
7Ch.r.55l,(1879) 1U4). D. 146 [ob¬ 
struction to right of way]; Jamnadas v. 
Almaram (1878) 2 Bom. 133,137-139- 
(t) Qoodson V. IticJmdwn (1874) 9 
Ch., App. 221, 224,225 [tTespaaj];Jtfor- 
rioU V. East Orinstcad Gas dc Water Co. 
[1909] 1 Ch. 70, 79 (trespass]; Swi7/i 
v.Smt(fi(187r>)L.R.20 Eq. 500, 505 
(ancient lights); Stmor v. Pardson 


(1866) J.. R. 3 Eq. 330, 33G (.imciDiit 
lights]. 

(i) Lord Maiuurs v. Jehnsoit ilS7.') 
I (!h. 1). 673 [coYcnnnt not tt» erect 
building |. 

(m) SiuUh y. Smith (1875) L. fl. 20 
Eq. 500, 503 [anoient liglits]; Jammdns 
V. Atmamiii (1878) 2 Bom. 133, 137-139 
[ancient liglits]; Ilaji Abdul Allara- 
Ihia V. fhji Abdul Bacha (1882) 6 Bom. 
.5, 7. 

( h) Jhilcr. oJ Leeds v. L'^rl of Amherst 
(1846)2 IMi. 117,123 [equitable waste]; 
Abdul Hossaiii v. Bam Charan Lav (1911) 
38 Cal. 687, 692-603 [trespass]. 
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relief (o). The rcstilt of authorities on the subject is that where a per- S. R. A. 
son had a legal tight, it could be destroyed by his acquiescence, that Ss- 55, ft 
is, if he stood by and allowed his neighbours to incur cxitenditure in 
doing what he knew would injure his property. One point for consi¬ 
deration, however, has always been whether the man who did the aet 
knew that he would do the injury (p), If he did know, and must 
have known, that he was going to do a wrong. It deprives him of one 
ground of defence ((/). It is also to be remembered, where acquies¬ 
cence is alleged, that W'here a man has a right to do a thing, ami 
appears to be doing what he has a right to do, you must not assume 
that he i.s going to use his right for an unlawtui imriiose (r). 
iSee also notes to s. 'd2 under the head " Delay.” 

Mandatory injunction against co-sharers and tenants. -See notes 
to s. 64 under the head '' Right to or enjoyment of projrerty.” sub¬ 
head “ Co-shares, landlord amt tenant, etc,,” )>. HOI above. 

refS'*"””*''"' 56. .^ti injunction cunitot be granted 

(a) to stay a judicial proceeding pending at the 
institution of the suit in whicli the injunction 
is sought, unless such restraint is necessatv' 
to prevent a multiplicity of proceedings; 

(h) to stay ju'occedings in a Court not subordinate 
to tliat iioni which the injunction is sought; 

(c) to restrain persons from applying to any legis¬ 

lative body ; 

(d) to interlnre with tho public duties of any de¬ 
partment of the Government of India or^he 
T;Ocal Government, or witli the sovereign acts 
of a Foreign Government; 

(e) to stay proceedings in any criminal matter; 


(«) Hogg V. ScoH (1874) L. J’- IH (-,) /i,, |>. .'fOIL 
Eq. 444, 454 [copyripht]: JaumadtiH v. (r) Allorniif-OiMriU v. htuin Corpora- 
Almram {\m) 2 Horn. 155, 137-150. tloii |187«i) 5 Cli. Apj>. 583, 594 [niiu 
(p) Smithx. .S'miV/f{187.5) I>, H. 20, sanct-]. 

!E((. 500^ 503. 
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3. R. A. 
S. 56. 


(f) to prevent the breach of a contraiit, tne per¬ 
formance of which would not he specifically 
enforced; 

(g) to prevent, on the ground of nuisance, an act. 
of which it is not rea.sonably clear that it will 
be a nuisance; 

(h) to prevent a continuing breach in which the 
applicant has acquiesced ; 

(i) when equally efficacious relief can certainly 

be obtained by any other usual mode of pro¬ 
ceeding, except in case of breach of trust; 

(j) when the conduct of the applicant or his agents 

has been such as to disentitle him to the assis¬ 
tance of the Court; 

(k) where the applicant has no personal interest 
in the matter. 


lllmtralioii/i. 

(a) A socks ail iiijinicticii to rcstiaiii paitiicr, B. from roociviii" tlio 
paitncrslii|)-ilebts and otfocts. It appears that A. had improperly po-sscssed 
himself of the books of tlie firm and refused it. lusess to tliem. Tiie (^ourl 
will refuse the injunction. 

(b) A. mamifiieturcs and sells erueibles, desij;iuiting them as “ patent 
jtlumbago. crucibles," though in fact they have never been patented. If. 
j>irates the designation. A. cannot obtain an injunction to restniin the ph-acy. 

(c) A. soils an article called “Moxienn Balm,” stating that it is com¬ 
pounded of divers rare es.sences, and has soveroign medicinal qualities. B. 
commences to sell a similar article to which he gives a name and description 
such as to load p<x>ple into the belief that they are buying A.’s Mexican 
Balm. A. sues B. for an injunction to restrain the sale. B. shows that A.’.s 
Mexican Balm consists of nothing but scented hog’s laKl. A.’s use ofhis 
doBcripiion is not an honest one and he cannot obtain an injunction. 

[SeePcrryv.Tr((p/(K(1842)6Beav.66,6.1R. R. 11; the faeU as stated 
here are stronger against the plaintiff («).] 


(a) One might think TiVWiJ/r/v.//otc for exportation to India. There tho 
(1837)8 Sim. 477, 42 R. R. 231, would plaintiff had represented tho blend of tea 
have furnished an illustration making for which he claimed an exclusive trade 
the point more' clear and better suited name as being specially ityported from 
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Scope of the section..This section "ives a list o( cases in 

which a ])crj)ctual injunction cannot be j’lanted. It must, however, 
be remembered that the. ]iiris<liction to prant injimction.s i.s discre¬ 
tionary, and an injunction, therefore, may be refused even if the case 
t)C one not covered liy the ])reseut seetion. 

Clause (b): stay of proceedings. It is laid <h)\\ii in clause 
(b) that no iiijuiietion to sloi/ priKmliuijx can be granted unless the 
Coint in which the proeeedings am to be stayed is .subordinate to 
that in whiedi the injunction is sought. In a easi! whieh arose before 
the i)a.ssin" of the ]tresent .let it was held by a Full Hench of the 
Calcutta High Court that an injunction may he issutd agaiml a 
derree-lmider to restrain him from executing a dcciee, though the 
Court granting the injunction and the Court ))assing the decree 
are Courts of co-ordinate jurisdiction. Such an order it was said 
is only binding on the decree-ln)lder ])ersonally (t). See Mtdla’s 
Code of Civil Procedure, notes to 0. :W, r. 1, “Powers of High Court 
to stay the hearing of a s\nt.'’ 

In a .Madras case the (|nestion a.r'ose whether .in injunction to 
restrain a dceri'e-hohlcr Irom executing his derrei* was an injunction 
“ to star- iiroecedings “ within the meaning of this clause. It was 
Iield that it was not. the reason given Ireing that as' no a.|iplication had 
yet been made, for execution, and as none could be made so long as 
the injunction was in force, there was no pending ]iroeeeding that 
rvas stayed bv the injunction (n). lint this r iew lias been di.ssented 
from by the lligb Court, of Calcutta (v), and it is not in accord with 
later Madras decisions («;). There docs not seem to be any good 
reason why the expression."-iiroceedings ” in this clause should be 
confined to pi-eceeilings ]»ending in a (,'ouit. and why it shonli^not 
alJiily to proceedings intended or threatened to be tahen by a patty. 
Contrast cl. (a) of the section. 

China, whereas in fart it was a ini.sture (IS80) Cal. Sli, nu review from (1879) 
oftess purchuHcclin KiieluiiiL. liijiine- 4 Cal. ttSO, ailO. 
tion refused with lillerty to luing an («) .l/i/at v. liuin'in (1891) 14 Mad. 
auUon at taw ftlio Court t)f Chaneery 12d, 4g9-4:t0. 

their and for many years later could (r) Karvatllui-r v. llmipra^ad (1910) 
not award damages, as c-apJained almve 3" Cal. 731, 734. 
in the Introduction to tlie Speiitic (le) Vanbtkm v. Itommmi (1802) 
lte)iefAct). 1.7 -tiad. 338, 341-342; tidhurayar v, 

(1) Dhtronidlar v. Agra Bank. Slmiiimgitni (1892) 21 Mad. 333. 


S.R.i 
S. 56 
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8 . R. A. The rule laid dorvn in cl. (b) does not apply to temporary injunc- 
la. 56, 57. tions which are governed by 0.39 of the Code of Civil Procedure (r). 

Clause (f): injunction to prevent breach of contract.—See note.« 
to 3. 54 under the head “ Injunction to prevent breach of contract." 
p. 979 above. 

Clause (g): nuisance.—See notes to .s. .54 under the head 
“ Right to, or enjoyment of, property," sub-head Nuisance,” 
|i. 982 above. 

Clause (h); acquiescence.- -Sec notes to s. 22 under the head , 
” Delay ”, and notes to s. .55 under the bead “ Delay and acquiea- 
cenco.” 

Clause (j) ; plaintiff’s conduct.—,\n injunction cannot be granted 
wliere the plaintiff’s conduct is such as to disentitle him to that 
relief (i/). The illustrations to the section relate to this clause. 

Clause (k) : personal interest.—Kvery ta.vpayiu' is directly 
interested in the pioiiei application of .Municipal funds. Any 
taxpayer may therefore sue the Municipality for an injunction re- 
strainuig the Municipality from misapplying its funds (:). 

57 . Notvrithstanding section 5(1, clause ( f ), where 
a eontract comprise.^ an affirmative agree- 
injunction to meiit to do a certain act, coupled with a 
agreeraent. iieg.ative agreement, express or implied, 
not to do a certain act, the ciroumstam o 
that the Court is unable to compel specific performance 
of the affirmative agreement shall not preclude it from 
ganting an injunction to perform the negative agreement; 
provided that the applicant has not failed to perform the 
contract so far as it is binding on him. 

Ilhutraliofid. 

(th) A. contracts to sell to B. for Rs. 1,000 the rtogcWill of acertain 
business unconnected ■with business-premises, andfurtheragreesnotto cany’ 
un that business in Calcutta. B. pays A «the Rs. 1,000 but A. carries on the 
business in Calcutta. The Court cannot cornel A. to send his custcuners to 
B. but B. may obtain an injunctimi restraining A. from carrying on the 
business in Calcutta. 

(z) Amir Dulhin t Adm. Gen. of (1897) 20 Mad. 58, 67* 

Bengal (1896) 23 Cal. 351. (:) Vaman v. Muniaipciitif oj Shoia 

{y) Seen* OlWtfar v. Santhanathan 3pt(r(1898) 22 Bom. 646. 
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- (b) A. contracts to sell to B. tiio good-wUi of a busiaeas. A. then aets 

□p a similar business close by B.’s shop, and solicits his old customers to deal 
Rritb him. This is contrary to his implied contract, and B. may obtain an 
injunction to restrain A. from solicitingthe customers, and from doing any 
act whereby their good.nill may be withdrawn from R, 

{c) A. contracts with B. to sing ft>r twelve months at B.’s theatre 
and not to sing in public elsewhere. B. cannotoblainsjieciliciXTfonnancoof 
the contract to sing, but he is entitled to an injunction reslrniniiig A. from 
singing at any othe r place of pulilic entertaiinnent. 

[Lumky V. Waijurr (1852) 1 1). M. & (!. 004. 91 K. K. 191) 

(d) B. eontractswith .V.thathe will servo him faithfully for twelve 
months as a clerk. is notontitlod to a decree for spccifii; jaulormance 
of this contnut. But he is entitled to an injunction rcatmining B. from 
serving a rival house :v.s clerk. 

(Recent Eiiglisli authorities have distinctly refused to go so fur; an 
allirinativc agreement docs not of itself imply for this jjurpose a negative 
agreement to do nothing inconsistent with it: WhUwood Chemiciil Co. v. 
f/ar(f»m/t[l89l]2Ch.41(},42t;.4:{2. Whelh<‘ran<*xiii'css agreement is afllrm- 
ativo or negative is a mat ter of snlkstanceandnot of verbal lorm ; Mctrojxili' 

’aw Electric Supphj Co. v. 1 2 Cli. 799. [ 

(o) A. contracts with B. that, in conshloration of Hs. 1.990 to Ih) paid 
t6 him by B. on a day lived, lie will not set up a certain business within ft 
specified distiinoe. B. fails to pay the money. A. cannot be restrained from 
carrying on the business within the wpceilieil distance. 

Injunction to perform negative agreement.—It is provided 
by 3. 54 that in granting an injunction to prevent the Irreach of 
a r,ontract the Court is to be guided by tlie rules contaiiiecl ui Chapter 
II relating to speeilie performance. ISy s. .5(1, el. (f), it i.s enacted, that 
an injunction cannot be granted to prevent the breaeh of a contract 
the performance of which would not he specifically enforced. The 
pre.sent section provides tliat notwithstanding s. 60, cl. (f), wj^ro a 
contract comprises an affirmative agreement to do a certain'*act, 
coupled with a negative agreement, express or implied, not to do a 
certain act, the circumstance that the Court is unable to compel 
specific performance of the affirmative agreement sliall not preclude 
it from granting an injunction to perform the negative agreement. 
Thus the contract in ills, (c) and (d) Ls one of personal .service, and 
therefore not capable by s. 21, cl. (b), of specific performance, yet 
the Court may by an injunction restrain the .singer from singing at 
any other place of public entertainment and the clerk from serving 
a rival* house. Similarly where A. agrees to sell B. all the mica 


S. S. A. 
8.67. 
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S. R. A. produced from his mines during a .specified period and not to .sell 
S. 57, it to any other person, though the Court caimot compel K. to sell the 
mica to B. [s. 21, d. (a) ], it may restrain A. by an injunction from 
selling the mica to any other per,son (a). On the same principle if A. 
agrees to .sem B. for a period exceeding three years, and not to 
serve any other person during that period, though B. cannot obtain 
specific performance of the contract | s. 21, cl. (g) ], he may obtaui an 
injunction restraining B. from serving elsewhere (6). But the Court 
is not bound to grant the injunction. The granting of an injunction 
under this section is discretionary. Thus where the defendant agreed 
to serve the plaintiff as a cutter for a )ieriod of ten years and not to 
serve as a cutter elsewhere during that period, the f.'oui t refused to 
restrain the defendant by an injunction from serving a.s a cutter 
elsewhere, it being proved that the circumstances under wliich the 
contract was entered into were such as to give the plaintiff im unfair 
advantage over the defendant within tfie meaning of branch 1 of 
s. 22 (c). 

Ill. (c) is a reproduction of the docisioiv in Liinitei/ v. II (d). 
But it does not follow thercfoie that the operation of the .section is 
confined to cases like Lmnh’i/ v. BVe/nr;', that is, (rases of contracts 
which are dependent on flic ])ersoiial(|ualilications or volition of the 
l»rties referred to in s. 21, cl. (b). This is home out hy the wide 
language of the section and by the other illustrations to tin' section (c). 

Negative agreement may be implied.—The negative agreement 
need not he. exjuess as in Ltimle;/ v. Wd'jin'r (/)’. It may lie 
implied as in ills, (b) and (d). III. (d) shows that it may be 
implied even in the i.'asc ot a contract of peraonol service, iviiicli, 
indeed, has the effect of enforcing indirectly a contract of (lersonal 
service. Where the defendant agreed diligently and to the liest 
of his ability to devote himself to t.he duties incumbent on liiiu as a 
draftsman and general .assistant to the plaintiffs for a period ot five 

{«) (SttWw Xanlu v. ]i(uhhn {d) (185:*) 11>. M. (I. (>04, 01 11. R. 

(1903) 2(i Matl. 108. m. 

(6) v.7W(1801) (r) Subba Xriilu v. Haji Badslm 

14 Mad. 18; Burn Co. v. Mclhmhl Sahib (190.3) iMi .Mad. 108, 

(1909) 36 Cal. 3s'i4. ( f) a8.->2) 11>. M. G. 604, 91 R. R. 

(c) Callianji v. Narni (1895) 19 Boin. 193» 

704, affrag. (1894) 18 Bom. 702. 



THE SPECIFIC RELIEF ACT. 


m 

years, it was held thai though there was no negative condition in 8. B 
terms in tlie contract, a negative covenant could juo))Ciiy be implied B. { 
under this section and ill. (d), and the defendant wiis restrained by 
Ml injunction from serving any oilier person during that jicriod (g). 

See notes to s. 27 of the Contract Act under the head “Kestraint 
during term of service," and f.n. (u) on p. 170. Tliese provisions of 
the Act go beyond the English law as now understood. See above on 
pp. 972-973, and note following ill. (d) to this sect ion. 

Proviso to the section.—.A plaintiff who has failed to Jicr- 
ferm his part of the eipiitract is not entitled.to the benefit of this 
section (h) ; see ill. (e). 

Liquidation of damages not a bar to an injunction under this 
section.—It is provided by s. 20 that a contract may be speci¬ 
fically enforced, though a sum he named in it as the amount to be 
paid in ca.se of its breach, .and the party in default is willing to pay 
the same. The same principle np)ilies to injumtions (ij. 


SClIKDUI.E. 

Knactmcnt Itnrco.KO. 
hy Act, Xt! of 


(g) Burn it C'u. v. McDvnnJd (/*) Snlba Naulu v. Uoji Builftha Sahib 

Cal. :jr)4. Scoalsu (}harlrfimrth v. {lOo;!) Miid. IfiK, 17:1. 

MacDonald (18US) llom. a caso ({) Mailras BckUuvij Co. v. Ruri 
from Zimziltar wlicre llic SjK't-ilio ) 14 Mml. IS, 

Ktliff Aft U not in force. 




THE INDIAN CONTEACT ACT 

(ACT IX OF 1872). 


Whereas it is expeilieiit to define and amend certain 
parts of the law rel.iting to contracts; 
It is hereby enacted as follows; 

Pruliminary. 


I.•--This Act may he called the Indian Contract Act, S. 1. 

Short titlp. 1872. 

It extends to the whole of British 
. India; and it shall come into force on 

Commoncemont. ’ 

the first day of September, 1872. 

The enactnienfs mentioned in the schedvle heretx) me 
„ , repealed to the extent specified in the third 

cohmn thereof; but uotliiiig herein con¬ 
tained shall elTcct the jirovisioiis of aiiy Statute, Act or 
Regulation not hereby expressly repealed, nor any usage or 
r^ustom of trade, nor any incident of any contract, (a) not 
inconsistent with the provisions of this A(d. 

Repeal. —The portion in italics has been repealed by the 
Repealing and Aniending Act, 1914. The (Schedule also ha.sbccn 
repealed by the same Act. 

Law anterior to Contract Act; Introduction of English Law into 
India.—The charters of the eigliteenth century which established 
Courts of ju.stice (6) for the three presidency towns of Calcutta, Madras, 


(а) Tho words “ not iuconaistent with 
the provisions of tliis Act ” arc not to bo 
connected with the clause “nor any 
usage or custom of trade”. In tho 
section os cited by tho Judicial Com> 
mitteo there is no comma after “con¬ 
tract ”: Irrawaddi/ Flotilla Co. v. 
Bugwandcu (1801) L. B. 18 Ind. Ap. 
121, 127; 18 Cal. 620, 627. See further 
at p. 10, below. 

(б) These were at first the Mayors' 


Courts, which, in Calcutta, were super¬ 
seded by tho Supremo Court in 1773, 
and finally by the High Court in 1862. 
Tho Mayors’ Courts in Madras and 
Bombay were replaced, in 1797, by 
tho Rcconlers’ Courts. Tho Recorder’s 
Court in Madras was abolished in 1799, 
and that in Bombay in 1823, and a 
Supremo Court was established in its 
stead, which again was superseded by a 
High Court in both plsibes in 1862. 


1 
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8. 1. and liornijay, in(i>;.iii ed into their jurisdictions the English common 
and statute law in nt the time (r-) so far ns it was applicable to 
Indian circinnslances h/j. Jt is, however, a matter of controversy 
whcllaa- English law was introduced by the charter of 172G (13 Oco. 
I.) si> as to extetxl to India the statutes ])assed uj) to that date only, 
or siibs('(|U(‘ntIy also ])y t he charters ot ]7o3and l.77'l so as to em¬ 
brace statutes up to 1774 (e). 

Introduction of nativp Law of Contract into India. -The indiscrimi¬ 
nate application of English law to natives of Indda within the jurisdic¬ 


tion of the Supreme (oiirls Iml 


(r) 'I'hodj'li fliis vii-w of lli<‘ intnuhir- 
tion of Krij^ltsli Imvinto linlia was |Ji-o- 
uoiiiiml iin-orroct and tmroasonahl.- hy 
tlio Indian l.,a\v ('r)iiimissioiicrs in tlx ir 
oplidiratcd k.c lori Report ol :Ust 
OcLoIkt, lS|(l. it may now !»• ;i,-! 

nn accoplol doctriix-. 'I'ln- Ootninis- 
eioiiers tiiainlaiin-d that ixailnT t!io 
Hindu nor tho Maliomfdaii law I Ik* 
lo- Uk) of British India, as it was so 
interwoven witli ivli/ion as to !«• mi- 
litted for persons profr'ssiie.' a diiVerent 
faith, and Ihey Indd that, there l)eini:iio 
/<’.!' hn'i, the l•hlylis|| law lievaine //(.so 
ji(ir the !.-x lori wlieii any piirt of 
l^ritisli India laa-amo a ])o.sses.si(,n of (he 
British (Vown, and hinding iijx.n all 
jiersons wlio<lxl not helony to the Hindu 
or .Mahonuslaii ooinmiinitv. Thev re- 
I'omiiieiitled the jiassiim of jui A'd, dt'- 
clariiig a hr hri f.,r Bridsh Imlia 
fo..or|odo;i the Knglish Law, hut the 
recommendation was never (arried into 
effect. Sec in thi.s eoimectinn ?\'iorojl v. 
jl<yjcrs {1807) 4 B. H. C. I. 17 -:.'';: 
The Jiiiliiiii Chi(f (ISOl) .‘i Rohin^on 
Adm. pp. 28, 20, where Loial Stowell 
showed a inncli juster understanding 
than the Inrlian Law Conirni.$sioiier.s of 
tho nature of Asiatic personal law; and 
the cases cited in the ticst note. 

(d) Thus it has been held that tho 


tn iii;i:iy inconveniences (/). To 


Statute of iMortmaiii, 0 (leo. II, e. dO. 
does not apply to India {Mai/or of 
hjons V. End Indio. Co. {IStg)) I 
M. I. A. 175; 43 R. R. 27, 8:5); simi¬ 
larly tlie h i\v as to forfeiture for suicide 
(A'lr.-<;,ii. i>f Ben'jul v. Rancr Rnr- 
vo;,o,,c ;»,(«,r (I8(i:{) !) M. I. A. 301) 
and tl;e law a.s to maintcnaiiec and 
(•hatii[)erty {I{<un Cnonutr v Chundrr 
(Ando Mookirjic (I87t:) L. R. 4 Ind. 
Ap. 2:;) do not apply to India, as not 
Inin:' applicable to Imli.an eirenm- 
stances. 

(<) 'J’hi.s (jiiestioii 1ms now only an 
liislo>[<'aI interest, .lerived from tlic trial 
an<l <'unviciion of Nuiieomar under tlio 
Knglisli statute of 1728 {2 (leo. If. 
e. 2.3). According the view that only 
the statutes up to 1720 were introduced 
into India, thi^ conviction under the 
st.atiite of 1728 would bo illeg.al. I:, 
would, however, be legal according to 
the other view, and that view, was main¬ 
tained by Sir James Stephen in hi.s 
Ximcomar and Impey, vol. ii. See 
Hbcrt on the Government of India, 
pp. 34, 3",. 

(/) Cowell’s Tagore Law Lecture.^, 
3rd cd. p. 55 . Under the regulating 
Act of 1773, tho Supreme Court of Cal¬ 
cutta practically exercised a general 
jurisdiction over the whole of Bengal 



NATIVE LAW OF CONTRACTS. 


3 


obviate tin's, the statute ol 1781 (21 Geo. III. c. 70, s. 17) empowered S, 
the Court at Calcutta (being then the Supreme Court), and tim statute 
of 1797 (37 Goo. III. c. M2, s. 13) empowered the Courts of Madras 
and Bombay (being then tlie Recorders' Courts), to determine all 
actions and .stiits against the inhabitants of the said towns, provided 
that tli<‘ir succe.ssioii and inheritance to lands, rents, and goods, and 
all matters of contrad ami <l('aling between j)arty and party, should 
be delermincd in tin* case of Mahoniedans J)y the laws and usages of 
Mahomedans, and in tin; case of Gcutoos (Hindus) by the laws and 
usages of G(‘ntoos. and when* o!iiy om^ of the parties should be a Maho- 
incdan or Gentoo by the laws and usages of the defendant Uj). Tlie 
elTect of these statutes was to supersede Englisli law so far as regards 
Hindus and ilaliomedans in tlie ease of contracts ami other jnatters 
enumerated in tin? statutes, and to declare tlie riglit of Hindus and 
Mahomedans to their own laws and usages. The result was that in 
a suit on contraet, for instania*, between TIindns, the liindu law of 
routracl was applied, and tlie Maliomedan law in tlie case of acontract 
between Maliomcdnns, ami tliis continiicd up to the enaelnient of tlic 
Indian ('ontra<-I Act. 

Native Law of Contracts as administered High Courts.—The 
'tatiite of I78J applied to the Supreme (.'ourt at Calcutta, and the 
staUito of 1797 a[)p7i''d to the Recm'ilers' Courts in Madras and Bombay. 

In 1802 High Courts were established for each of (he presidency towns 
of Calcutta, Madras, and Bombay, but the same personal law continued 
to bo administered lo Hindus and Mahomeilaus, and is administered 
to them oven at (he present day subject to legislative enactments. 
Turning to matters of eontract, the Hindu law of contract was in fact 
applied by the High (.'ourts in the exercise of tlieir original juristlic* 
tion to Hindus, and the Mahouiedan law to Mahomedans, up to the 
passing of the Contract Act in 1872, althongli the Courts to which the 
statutes of 1781 and 1797 were applicable bad been abolished. The 
preservation of this jurisdiction appears to be accounteil for by tlic 
charters of the Higli Courts. Taking the case of the Calcutta High 
Court, tlie combined effect of the Letters Patent of 1802 (cl. 18) and 


{(?) For similar Indian cnactmonts, see note ({) at p. 6, post. 
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B. 1. of the amended Letters Patent of 1866 (cl. 19) (A) was to render it 
incumbent upon the High Court to apply in the exercise of its ordinary 
original civil jurisdiction the same law or equity that would have been 
applied by the Supreme Court. Now, the law or equity applied by 
the Supreme Court being under the statute of 1781 the Hindu law of 
contract to Hindiw, and the Mahomedan law of contract to Maho- 
medans, the provision in that statute for applying the native law of 
contract to natives became incorporated by implication in the charters 
of 1802 as well as 1865, 8nd in this manner that provision came to 
have effect in the High Court. This was, however, subject to the legis 
lative powers of the Governor-General in Council as provided by the 
forty-fourth clause (i) of the charter of 1805. The Indian Legislature 
had, therefore, the power to alter by legislative enactment the provi¬ 
sions of cl. 19 of the charter, and this is done in the case of contracts 
by the Indian Contract Act. The result is that notwithstanding the 
provisions of cl. 19 of the charter of 186.5, which directs the High Court 
to apply the same law or equity that would have been applied by the 
Supreme Court (i.e., to apply, inter alia, the native law of contract to 
natives), the High Court has now to administer the law as laid down in 
the Indian Contract Act, whether the parties to the suit be Hindus, 
Mahomedaus, or otherwi.se {j ). In other words, the “ law or equity ” 
required to be administered by the High Court under cl. 19 of the 
amended Letters Patent is, in matters of contract, modiffed by the 
Imban Contract Act and other enactments relating to particular con¬ 
tracts. Subject, however, to any law made by the Governor-General 
in Council, the High Courts are still bound, in the exercise of their 
ordinary original civil jurisdiction, to apply the native law of 
contract to natives as comprised in the e.xpression “ law or equity ” 
inch 19. 


(A) “And we do further ordain that, 
with respect to the law or equity to be 
applied to each case coming before tho 
said High Court of Judicature at Fort 
William in Bengal in tho exerciso of its 
ordinary original civil jurisdiction, such 
law or equity shall bo tho law or equity 
which would have boon applied by tho 
said High Court to such case if these 
Letters Patent had not issued/' 

(i) **And wo do further ordain and 
declare that all the provisions of these 
Oar Letters Patent are subject to the 


legislative powers of the Governor- 
General in Council, exercised at the 
meetings for the purpose of making 
laws and regulations, and also of the 
Govoraor-Gcneral in cases of emergency 
under tho provisions of an Act of the 
twenty-fourth and twenty-fifth years of 
our reign, chapter sixty-seven, and may 
be in ail respects amended and altered 
thereby.” 

ij) See Madhvb Chunder r. Raj' 
coomar Do68 (1874) 14 B. L. R. 76. 
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As respects the High Courts in Madras and Bombay, the statute 
of 1797 contained a provision similar to that of the statute of 1781 lor 
applying Hindu law to Hindus and Mahomcdan law to Mahomedans. 
•The statute of 1797, however, applied to the Eecorders’ Courts in 
Madras and Bombay. Those Courts were superseded by a Supreme 
Court in Madras in 1799, and in Bombay in 1823. The charter of the 
Supreme Court of Madras and that of the Supreme Court of Bombay 
contained .similar provisions for the application of Hindu and Maho- 
medan hw. The “ law or etputy ” administered by the Supreme Courts 
in Madras and Bombay thus consi.stcd in the application of Hindu law 
to Hindus and Mahomcdan law to Mahomedans, and the .same “law 
or equity ” is directed to be applied by the High Courts in Madras and 
Bombay, by rdriuo of their charters (which closely resemble those of 
the Calcutta High Court), to case.s coming before those Courts in the 
e.vcrcise of their ordinary original civil jurisdiction. iS. 17 of the 
statute of 1781 and s. 13 of the .statute of 1797 referred to above have 
been repealed by the Government of India Act, 1910. Sec. 112 of 
the latter Act reproduces the .sections almost verbatim. 

Law administered in Mufassal Courts.—The old Bengal Regula¬ 
tion III of 1793 (s. 21) directed the Judges in the Zilla and City Courts in 
c.ises where no specific rule existed, to act according to jufsticc, equity, 
and good conscience. Similar provisions occurred in the Madras Regula¬ 
tion II of 1802, s. 17. Both these regulations are now repealed, but 
the direction to act, in the absence of any specific rule, according to 
justice, equity, and good conscience, .still retains its place in the Bengal 
Civil Courts (Act XII of 1887, s, 37) and in the Madras Civil Courts 
(Act III of 1873, s. 16). 

As to the Courts in the Mufassal of Bombay, the Bombay Regula¬ 
tion IV of 1827, s. 26, which is still in force, provides that the law to be 
observed in the trial of suits shall be Acts of Parliament and Regula¬ 
tions of Government applicable to the case; in the absence of such 
Acts and Regulations, the usage of the country in which the suit arose; 
if none such appears, the law of the defendant, and in the absence of 
specific law and usage, equity and good conscience. 

The expression “ justice, equity, and good conscience ” has been 
interpreted to mean the rules of English law so far as they are applicable 
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1. to Indian society and circumstances {k). This expression also occurs in 
Indian Acts relating to Civil Courts in other parts of British India (1). 

Applicability of the Act.—The second clause of s. 1 of the Act 
says in the most general terms that the Act is to extend to the whole of 
British India. These words arc large enough to include all Court .3 
and persons of all denominations, d’he third danse of s. 1 j)rovidcs 
that nolliing contained in the Act shall afl'ect the provisions of any 
statute not thereby expressly repealed. The seheditle of the Act 
enumerates the ('nactment.s repealed by the Act, but tliis enumeration 
<loc.s not include the ]>rovision in the statutes of 1781 and 1797 direct¬ 
ing Hindu law to be applied to Hindus and jAIaliomedan law to Maho- 
meduii^^. This circumstance gave rise, in ]\I(uIJnfh C/imidcr v. Raj- 
coornarDim (/a), to a ([ucstitni as to tlie ajjplicabilitv of the Contract 
Act to Hindus in cases coming before the High Court in the exercise 
of its original civil jurisdiction. The jiarties to the suit were Hindus, 
and the east* came before the High Court of Calcutta in the exercise 
of its original civil jurisdiction. On behalf of the plaintifl’ it was con¬ 
tended that the Contract Act did not apply, and that the case Avas 
governed, as provided by s. 17 of tlie statute of 17S1, by Hie Hindu law 
of contract, which, it was alleged, did not render an agreement in 
restraint of trade void, as Avas done by a. Tt of the Act. It was, how¬ 
ever, held that the Act did apply to Hindus, having regard to the 
general Avords used in ci. 2 of the section ; as resjicets the non-repeal 
of the statute of 1781, it Avas said that it Avas not necessary to repeal 


(A) Vi'aijlitla lidjsanji v. Shekh Mm- 
ludin (18S7) L. J{. U Ind. Ap. 80, !)(•: 
11 Bom. 00 1, 5(jl; Jhfdn v. Jiabaji 
(1865) 2 B. 11. C. 36, :t8; Webbr v. 
neuter (1865) 2 B. 11. C. 52, 66. 

(0 Act XII of 1887, 3. 37 (Beogal, 
North-Western Provinces, and Assam); 
Act IV of 1872, 8. 6, as amended by 
Act XII of 1878 (Punjab); Act XX 
of 1876, 83. 5, 6 (Central Provinces); 
Act XVIII of 1876, 8. 3 (Oudh); and 
Act XIU of 1898, 8. 13 (Burma). 
Originally tbo words were synonymous 
with the rules of natural reason, or the 
law of nature; but “ an Englishman 
would naturally interpret ” them “ as 


meaning such rules of Engli.sb Jaw as bo 
happened to know aiid considered applic¬ 
able to the cast;”: llbcrt, Government 
of India, 2nd ed. 330. Thus the Com¬ 
mon Law ha.s acquired in India a kind 
of moral predominance liko that which 
Roman law obtained, under tho name of 
written reason in various regions of 
Continental Europe whore it was not 
recognised as having positive authority, 
especially in tho cnstomaiy law pro¬ 
vinces of France under the old 
monarchy. Cp. Pollock, The Expansion 
of the (>>mmon Law, pp. 132—134. 

(m) (1874) 14 B. L. R. 70. 
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it, as the Supremo Court to which it applied had been abolished, and S. 
there was nothing left to which it could apply. 

Scope of the Act.—The Contract Act does not profess to be a 
complete code dealing with the law relating to contracts. As appears 
from the preamble, the Act purports to do no more than define and 
amend certain parts of that law. No doubt it treats of particular 
contracts in separate chapters, but there is nothing to show that the 
Legislature intended to deal c.xliaustively wif li any particular chapter 
or subdivision of the law relating to contracts (w). 

In Rmndas v. Amerchmd <& Co. (o) the jioint for decision was 
whether a railway receipt was an “ instrunient of title ” within the 
meaning of s. 103 of this Act. It was contended that it was not, for 
the following reasons: I’irst, that the Indian Contract Act was pri¬ 
marily a consolidating Act, and therefore ought, in default of a clear 
exjnession to the contrary, to be read as embodying the law as existing 
when it was passed. Secondly, that it was im])robable th.at the Indian 
Legislature could have taken the lead in a legal reform for which 
England had to wait until the passing of the English Factors Act of 
1877. In dealing with these .arguments, the Judicial Committee 
said; “ Their Lordships cannot <att.ach any weight to either considera¬ 
tion. The Indian Contract Act recites the expediency of defining 
and amending certain parts of the huv relating to contracts. It is 
therefore an amending as widl as a consolidating Act, and beyond the 
reasonable interpretation of its provi.sions there is no means of deter¬ 
mining whether any particular section is intended to consolidate or 
amend the previously existing law. Again, Their Lordships do not 
•see any improbability in the'Indian Lcgislattire having taken the lead 
in a legal reform. Such a reform may have been long recognized as 
desirjible without an opportunity occurring for its embodiment in a 
legislative enactment, and it may well be that the opportunity occurred 
sooner in India than in this country, where the calls for legislative 
action .are so much more numerous.” 


(») Irrawaddy Flolilla Co. y. Bug- 
wandas (1891) L. R. 18 lad. Ap. 121 1 
18 Cal. 620, 628, 629. “ The Act, so 
far as it goes, is oxhaustiyo and impora- 
tiva”: Mohffri Bibea v. Dkurmodaa 


Ohott (1903) L. R. 30 I. A 114, 125 : 30 
Cat 639, 648. 

(o) (1916) 43 I. A. 164, 170, 40 Bom 
630, 636. 
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How far native law of Contracts is still in force.—As stated above, 
the Contract Act does not cover the whole field of contract law. In 
cases, therefore, not provided for by the Contract Act or other legisla¬ 
tive enactments relating to particular contracts, it is incumbent upon 
the High Courts, in the exercise of their original jurisdiction, to apply 
the Hindu law of contract to Hindus and tho Mahomedan law of 
contract to Mahomedans. This is because of tho provisions 
of the charters of thoje Courts noted at pp. 3, 4, anJe, which 
substantially continued the direction in this respect of the Acts of 1781 
and 1797 {]>). As an instance of the above proposition may be men¬ 
tioned the rule of the Hindu law of contract known as damihipat, 
according to which interest exceeding the amount of the principal 
cannot be recovered at any one time (q). This rule is still in force in 
the llombay Presidency (r) and in the presidency town of Calcutta (a), 
but it is not recognised outside that town (/) or in the Madras Presi¬ 
dency (if). There is, however, a dilfcrence of opinion as to whether 
the rule is abrogated by the Transfer of Property Act, 1882 (c), as 
regards interest on mortgages governed by that Act. It has been held 
by tho High Court of Madras that it is (w): by tho High Court of 


(p) It will be seen frotil what is said 
ftbovo that tho statemont in Ilbcrt, 
Government of India, Snd cti. ji. 327, is 
not formally accurate so far as it implies 
that these provisions are still in force by 
virtue of the Acts themselves: yet in 
Madhwa {>idhania v. Venkataramanjulu 
(1903) 26 Mad. 662, 670, llie Act of 
1797 was assumed to be still in force. 

(q) Soo Tho Rule of Damdupat, by 
Framjee R. Vicajee, in Journ. Soc. 
Comp. Legist, for December. 1900, at 
p. 464. 

(r) Dhondu v. Narayan (1863) 1 

B. H. C. 47; Khushakhand v. Ibrahim 
(1866) 3 B. H. C. A. C.23; Nathubhai 
V. MulcAand (1868) 5 B. H. C. A. C. 
196; Hakma Manji v. Meman Axjob 
(1870) 7 Bom. H. C. 0. C. 19; Pavan- 
aga v, Govind (1873) 10 Bom. H. C. 
382; Bamchandra v. Bkimrav (1877) 1 


Bom. 577; Ganjnt v. Adarji (1877) 3 
Bom. .312; Daxoood v. VKllahMas 
(1803) 18 Bom. 227; Gopal v. Gan- 
ganim (1895) 20 Bom. 721, overruling 
iShri Oamsh v. Kesharrav (1890) 15 
Bom. 625; ilnrilal v. Nagar (1896) 21 
Bom. 38; AH Saheb v. Sftabji (1896) 
21 Bom. 85. 

(«) Nobin Chunder v. Romesh Chun- 
dcr (1887) 14 Cal. 781. 

(0 Jlct Narain v. Bam Deni (1883) 
12 C. L. R. 590. 

(m) Annaji Bou v. Bagubai (1883) 6 
.Mod. H. C. 400. 

(v) Seo S3. 86 and 88 of the Act. Both 
tlieso sections have been repealed by 
tho Code of Civil Procedure, 1908, and 
are reproduced in that Code in 0. 34, 
rr. 2 and 4. 

(to) Madhm Sidhanta v. Ventcatara- 
tnanjulu (1903) 20 Mad. 662. 
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Bombay (x) and Calcutta (y), that it is not. Another instance is 8 . 1 
the rule applicable to Hindus governed by the Mitakshara law in the 
Bombay Presidency, that in the case of a debt wrongfully withheld 
after demand of payment has been made, interests become payable 
from the date of demand by way of damages. This rule, according 
to the Bombay High Court, is not affected either by the Interest Act, 

1839, or by the Contract Act (z). The rule, however, is not applied 
to Hindus in the Madras Presidency (a). J?ut such cases are very 
few, and the native law of contract may, for all practical purposes, be 
regarded as having been superseded by the Contract Act and other 
enactments relating to particular contracts. 

Acts and Regulations not expressly repealed.—The laws made by the 
Legislatures for the presidencies of Bengal, Madras, and Bombay, before 
the date of the Government of India Act of 1833 (3 & 4 Will. IV. c. 85), 
were known as “ Regulations.” The statute of 1833 established a legi.s- 
lature for the whole of British India, and the laws made under that 
statute, and the subsequent enactments modifying that statute, are 
known .as “ Acts.” As regards the Regulations, it may be stated that 
a major part of them has been repealed by subsequent Indian legisla¬ 
tion. Among the Acts relating to particular contracts and not 
expressly repealed by the Contract Act may be mentioned the follow¬ 
ing: ActXXXII of 1839 as to interest, Act XXVHI of 18-55 a.s to 
usury. Act IX of 185G as to bills of lading, .\ct XIIl of 1859 as to 
bre.aches of contracts by artificers, the Merchant Slupping Acts of 
1854 and 1859, Act III of 1865 as to contracts with common carriers, 
and Act V of 1866 as to assignment of policies of insurance. The Acts 
enumerated above were pa.sscd before the enactment of the Contract 
Act. Among the Acts dealing with particular contracts and passed 
after that date may be noted the Negotiable Instruments Act XXVI 
of 1881, the Transfer of Property Act IV of 1882, Merchant Shipping 
Act V of 1883, Act XXI of 1883 as to contracts with emigrants, 
and Act IX of 1890 as to contracts with railways. 

Saving of usage or custom of trade, etc.—The term “ usage of 
trade ” is to be understood as referring to a particular usage to be 

(») Jeewaniai v. Jfanord<u (1910) 35 ( 2 ) Sauiuidanappa v. Shivbaaawa 

169- (1907) 31 Bom. 354. 

(y) Kunja Lai v. Narmmba (1915) 42 (a) Svhramania Aiyar v. Subra- 

828. Minia Aiyar (1908) 18 Mad, L. J. 245. 
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8. 1. estahiishcd by evidence, and perfectly distinct from that general custom 
of merchants wliich is part of the law of the realm and ia to be collected 
from decisions, legal prii-.ciplcs, and analogie.s, and, according to the 
better opinion, can still be increased by proof of living general (not 
nicrelv local) usage (b). Such a usage remains unaffected by the 
jirovisinus of the Act, even though it may be inconsistent uith those 
provisions. Both the reason of the thing and the granuuatical con¬ 
struction of the section (4 require that the words “not inconsistent 
with tlu^ |irovisious of this Act ” should not be connected with the 
clause “ nor any usage or custom of trade,” and apjily only to the 
immediately preceding words “ nor any incident of any contract.” 
This view was taken by the Judicial Committee in Irmicaddi/ FloliUa 
Co. V. HiigM-muliis {d). The contrary seems to have been assumed by 
the Bombay and Calcutta High Courts in two earlier cases (c). Both 
these cases were considered by the Judicial Committee in the above 
case. Jn both these cases, again, the opinion was cxpre.ssed by the 
Bombay and Calcutta High Courts that the liability of a common 
carrier under the common law of England, which renders him liable 
for all lo.ss or damage to goods e.vcept when caused by the act of God 
or the King'.s enemies, was a “ usage, of trade,” the one Court holding 
that it was inconsistent, and the other that it was consistent, with the 
provisions of the Contract Act. In the Privy Council case cited above, 
the Judicial Committee were inclined to the opinion that the liability 
of a common carrier under the English common law as an insurer of 
goods was not a usage of trade, but that it wa.s an “ incirlent ” of the 
contract c^uitc consistent with the provisions of the Act. Buch an 
incid'Uit is not inconsistent with the provisions of ss. 151 and 152 of 
the Act, having regard to the words “in the absence of any special con¬ 
tract ” occurring in s, 1.52. All these cases are considered more fully 


(fe) See 1 Smith’s Leading Caee-s, 
483: Bfchuanaland Exploration Co. v. 
London Trading Bank [1898] 2 Q. B. 
958; Eddstein v. Schuler <t‘ Co. [1902] 
2 K. B. 144; Sir F. B. Palmer in L. Q. 
B. XV. 245. 

(e) In the Bection as cited by the 
Judicial Committee, there is no comma 
alter ** contract ”: see L. R. 18 Ind. 


Ap. at p. 127. 

(d) (1891)L. R. ISIncl. Ap. m^m- 
lS Cal 620, 627. 

(e) Kuverji v. The Qnat Indian 
Peninsula Railway Co. (1878) 3 Bom. 
109, 113; Mootkora Kant Shaw v. The 
India General Steam Navigation Co. 
(1883) 10 Cal 166, 186. 
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in the notes to s. 151. See also as to “ usage of trade ” in the case of 
High Court attorneys s. 171 and/» re McCorhindale (/) there cited. 

Evidence as to usage of trade.—In this connection may be noted 
the provisions of s. 92 (5) of the Indian Evidence Act, 1872, which 
enacts that, though a contract may be in writing, oral evidence may be 
adduced to prove any usage or custom by whicli incidents not expressly 
mentioned in the contract are usually annexed to contracts of that 
description, provided that the annexing of^sucli incident would not 
be repugnant to, or inconsistent with, the express terms of the con¬ 
tract (g). And further such incident should not be inconsistent with 
the general provisions of the Contract Act, having regard to the words 
“ nor any incident of any contract not inconsistent with the 
provisions of this Act. ” This is a reproduction of the 
English law on the subject (h). As to the evidence necessary to 
prove a usage of trade, it is enough if it appears to bo 
so well known and acquiesced in that it may be reasonably presumed 
to have been an ingredient imported by the parties into their contract. 
To prove such a usage, there needs not either the antiquity, the 
uniformity, or the notoriety of custom in its technical sense; the 
usage may still be in course of growth, and may require evidence for 
its support in each case (i). iSee also Evidence Act, s. 13 (b). 

Sections referring to usage or custom of trade.—S. 110 provides that 
.an implied warranty of goodness of quality may be established by the 
“ emstom of any particular trade.” S. 190 en.acts that an agent catmot 
delegate his authority to another unless .allowed by the “ ordinary 
custom of trade.” Similarly an agent is bound, in the absence of 
directions from the prineipitl, to conduct business according to “ the 
custom which prevails in doing business ” of the same land at tho 
place where the agent conducts such business ” (s. 211). It may hero 
be observed that the expression “usage or custom of trade” used in 


(/) (1881) 6 Cal. 1. 

(j) Sqq RuUonsi Rowji v. Bombay Uni¬ 
ted Spinning and Weaving Co. (1917) 41 
Bom. 618, at pp. 638, 640. 

(A) Per Cur. in Brown v. Byrne. (1855) 
3 E. & B. 716; 23 L. J. Q. B. 316; and 
in Humfrey v. Dale (1857) 7 E. & B. 
274: 26 L. J. Q. B. 137, 140. 


(r) Jiiggomohun Ghost v. Manich- 
chand (1859) 4 W. R. 8, 10; 7 M. I. A. 
203, 282; Wiitenbaker v. QaUtaun (1917) 
44 Cal. 917, at p. 926. 

The allowance of new usage involve 
the possibility of allowing change in 
previous usage; Moult v. HaUiday 
[1898] 1 Q. a 125, 130. 
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8 . 1 . s. 1 , as well as the sections referred to above, relates to a particular 
usage as distinguished from a general or universal usage. A general 
usage iiervading all trades has no binding force, if it is inconsistent 
wth the provisions of the Act. A general usage is equivalent to a 
general law, and no general law or usage in contravention of the 
general law laid down by the Contract Act can be consistent with 
the v.ilidity of the Act itself (j). 

Choice of law governing contract.—It may be doubtful what 
law is to be applied to decide on the validity or the interpretation of a 
contract, or both, as where the contract i.s made in one jurisdiction 
and to bo performed in another, or is sued on in a jurisdictioir where 
it was not made or to be performed. The Act docs not deal with 
questions of this kind. 

In ordinary circumstances the proper law of a contract (to use 
Mr. Dicey's convenient expression) will be the law’ of the country 
where it is made (i). But where a contract is made in one country and 
to be ])crforinod wholly or in part in another, the proper law may be 
presumed to be the law of the country where it is to be performed. (1) 

But these rules arc only in the nature of presumptions, and sub¬ 
ject to the intention of the parties, whether expressly declared or in¬ 
ferred from the terms and nature of the contract and the circumstances 
of the ease (in). The .subject cannot be discussed at large here ; the 
above rides, however, are settled and will commonly be found sufficient. 

Generally the ca])acity to contract follows the law of domicile at 
the time of making the contract (n); but capacity to contract w’ith 


(j) Jf(K}lhora KntiC v. The 

India General Skain Xavigaiion Co. 
0883) 10 Gal. 166, 185. 8co aho Mei/er 
V. Dre.iser (186:i—4) 16 0. B. N. S. 
646; 33 L. J. G. 1*. 289. where Erie, 
C.J., said: “It is a contradiction to 
say tho law does not give the right, and 
yet that there is a universally cstab* 
lished usage to allow it. A universal 
usage cannot bo sot up against the 
general law.’* 

{k) Dicey, Conflict oi Laws, 2nd ed., 
Rule 152, sub-r. 3; Lloyd v. Chiibert 
(1866) L. R. 1 Q. B. 115, 122 (in Ex. 
Ch., a classical judgment of a very 


strong Court delivered by VVilles, J.). 

(0 Ibid.; Cox v. The Governors of 
BUhoj) Colloii'.'i iichool (1874) Punj. 
Rec. Xo. 85. 

(w) Dicey, Rule 152, sub-rr. 1 and 2 ; 
Ilcnnhjn v. Talkker Distillery (1894) 
A. G. 203 is now the leading English 
authority. And see Abdul Aziz v. 
Apjxiyasami (1903) 27 Mad. 131; 31 
I. A. 1 (parties bound according to the 
law as they understood and adopted it 
at the time, though their interpretation 
proved erroneous). 

(n) Lachmi Narain v. Fatah Bahadur 
(1902) 25 AIL 195; Dicey, Rule 149. 
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regard to immovable property is determined by the local law of its Ss 
situation (o). This of course is a matter of law which the parties can¬ 
not alter. A large proportion of the decisions under this head have 
been in matrimonial causes; but the special complications arising in 
questions of marriage and divorce are outside the scope of the 
present Act and of the ordinary law of contract (p). 

Act not retrospective.—The provisions of this Act do not apply 
to contracts made before the Act came into force (q). 

The Transfer of Property Act IV of 1882, s. 4, provides that the 
chapters and sections of that Act which relate to contracts shall be 
taken as part of the Contract Act. 

2.—In this Act the following words and expressions 
are used in the following senses, unless 

Interpretation • l l- r 

clause. a contrary intention appears from the 

context : 

(a) When one person signifies to another his willing¬ 
ness to do or to abstain from doing anything, with 
a view to obtaining the assent of that other to such 
act or abstinence, he is said to make a proposal: 

(b) When the person to whom the proposal is made 
signifies his assent thereto the proposal is' said to 
be accepted. A proposal, when accepted, becomes 
a promise; 

(c) The person making the proposal is called the “ pro¬ 

misor,” and the person accepting the proposal 
is called the “ promisee ” : 

(d) When, at the desire of the promisor, the promisee 
or any other person has done or abstained from 
doing, or does or abstains from doing, or promises 


(o) Bani of Africa v. Cohen [1009] 2 
Ch. 129, C. A. 

(p) See Ogden v. Ogden [i9(^] P. 
46 C. A. 

(}) Omda Khanum v. Brogendro 
(1874) 12 B. lu R. 451, 458; ib. p. 472 
(on appeal), where A. sued B. npon 
a contract executed by B. in 1869 pro¬ 


viding for payment of interest on the 
amount of a loan at the rate of 75 per 
cent, per annum. On behalf of B. it 
was contended that the case was 
governed by the Contract Act, ss. 73, 74 
and 75. but the Court intimated their 
opinion that the Act had no retrospec¬ 
tive efioct. 
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8. 2. to do or to abstain from doing, something, such 

act or abstinence or promise is called a considera¬ 
tion for the promise; 

(e) hlvcry promise and every set of promises, forming 
the (ionsideration for each other, is an agreement: 

(f) Promises which form the consideration or part of the 
consideration for each other arc called reciprocal 
promises: ‘ 

(g) An agreement not enforceable by law is said to be 
void: 

(h) An agreement enforceable by law is a contract: 

(i) An agreement which is enforceable by law at the 

o[)tion of one or more of the parties thereto, but 
not at the option of the other or others, is a void¬ 
able contract; 

(j) A (iontract which ceases to be enfowicable by law 

beriomes void when it ceases to be enforceable. 
Summary of the Section.—This section is understood to be 
t he woih of Sir .Tames Stephen. There is nothing like it in tlic original 
draft prcpareif by the Indian Law Commissioners at home, which only 
laid down in general terms that “ a contract is an agreement between 
parties whereby a jiarty engages to do a thing or engages not to do a 
thing ” (r). As the section stands, its position and form arc open to the 
rcmaifc that it professes to be an interjrrctation clause, but really 
declares a considerable part of the substantive law. Moreover, the 
propo.^itions it lays down are by no means conlined to principles of 
universal jni’is]irudence, but embody several conceptions wliich are 
pcculiiir to the Common Law, or of peculiar importance in it. Wc 
learn from els. (a), (b), (c), (e), and (1) that an agreement i.s a promise 
or a sot of reciprocal promises; that a promise is formed by the accept¬ 
ance of a propo.sal; and that there must be a promisor who makes the 
proposal and a promisee who accepts it. In the case of reciprocal pro¬ 
mises each party is a promisor as to the promise he makes and a promisee 
as to that which he receives; he is both proposer and acceptor, proposing 


(f) S. 1 of draft Second Report of Indian Law CommiKiioners, 1866, at p 11. 
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to become liable and accepting the other s liability. The S, 
mutual propo.sals of the two parties become promises by mutual accept¬ 
ance ; whatever m.ay have happened before the promises are exchanged 
is merely preliminary negotiation, and does not enter into the legal 
analysis of the transaction. 

Proposal and promise—The word “ proposal ” is synonymous 
in English use with “ offer.” But the language of these definitions 
apperirs to confine “ proposal ” to an offer to bo bound by a promi.se. 
Thus a man who offens to sell and deliver, then and there, existing port¬ 
able goods in his immediate control, such as a book or a jewel, does not 
offer a promise but an act, and if the other party takes the goods on 
the spot and becomes liable to pay for them, he (the buyer) is the 
only promisor (s). In such a case the seller would seem not to miike 
a proposal within the terms of the Contract Act. But in England 
no one would hesitate to say that ho offers (or proposes, though this 
word i.s less usual) to sell his goods. 

The Act does not say, but it seems to imply, that every promise is an 
accepted propos,al. In the Common Law this is not so, for a binding 
promise may be made by deed, thatis, by writing under seal, without 
any comimmication between the parties at all. This is because the 
deed, as an ancient formal method of proof, was conclusive again.st its 
maker. It was introduced at a time when, under the archaic procedure 
still in force in the eleventh and twelfth centuries, all proof had to bo 
conclusive or uotliiug. The party’s solemn admission that lie was 
hound originally excluded all defence. It still dispenses, in England, 
with positive proof of any ulterior ground of liability (/). But the 
practice of executing deeds in the English form and the leg.al doctrines 
exclusively applicable to such instruments have never been introduced 
in India. We have, therefore, no occasion to dwell on them here. 
There is nothing analogous to them in the provision of our Act (s. 25, 
sub-s. 1, p. 188, below) for sanctioning certain voluntary agreements 
by registration. It is also difficult at first sight to say, w ithout doing 
some violence to language, that in the common affairs of life a promise 

(«) Wo aasumo for simplicity’s sake of a merely voluntary covenant will not 
that there ia no question of warranty, bo granted. In most American juristlic* 
as in fact there often is none. lions tho peculiar law concerning the 

(I) This is subject to tho important form anti effect of deeds has been 
qualification that specific performance altered by legislation. 
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fl. 2* is always an accepted proposal. Take the case of a man oliering to sell 
and deliver goods on credit, then and there, to another who at first does 
not want the good.s, but is finally persuaded to take them at a price 
named by the seller. Here the seller delivers the goods and receives in 
exchange the buyer’s promise to pay for them. Now the buyer’s 
promise has never been a proposal; the seller offered to sell, and the 
buyer accepted the offer by taking the goods and pledging his credit. 
It may be said, however, that the buyer must be deemed to adopt the 
seller’s terms at the last moment before delivery of the goods. For the 
.seller will not deliver them unless he knows that he will get the buyer’s 
promise to pay for them; and the only way in which he can be .sure of 
this is the existence of a proposal from the buyer to become liable for 
the price, which proposal will become a promise on the goods being 
delivered. Further, it may be said that this is the only way in which 
the promise can really be simultaneous with the performance for which 
it is exchanged, as the theory of the Common Law requires it to be. 
Both these reasons (though the force of the latter appears to be des¬ 
troyed in British India by sub-s. (d), as we shall see) appear to be 
soun<l, and sufficient on principle to justify the language of the Act. 
The case of mutual promises will be considered when we come to 
it itnder sub-s. (d). 

Promise and Consideration.—Again, the technical use of the word 
“ promise ” in the Act is far narrower than the popular use. Express 
words of promise may be and often are in law no more than a 
proposal (m). In common life many promises are made, and regarded as 
morally binding between one person and another, without any “ view 
to obtaining the assent of that other ” to the contents of the promise. 
In common speech no one thinks of acceptance by the promisee as 
being an essential condition which must be satisfied before a declara¬ 
tion of intention amounts to a promise. It may be asked, then, 
why the word “ promise ” should not have retained its literal and 
proper meaning, and further why all deliberate promises should 
not be binding, subject to necessary exceptions and regulations. 


(B) Thus a letter requesting a loan of loan: Dhondbhal v. Atmaram (1889) 13 
money, and ptonming repayment with 'Bom. 669; Narayaruuami v. Lokani- 
interest on a certain day, is not a pro- balammal (1897) 7 Mad, L. J. 220. 
miasory note, but a mere proposal for a 
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For examplo, a promisor could not be held to remain bound if the 8* 8c 
promisee refused to accept; and some rules of evidence would 
be required by way of caution, so that men should not be 
burdened by legal obligations in consequence of hasty or trifling words 
which the other party had no moral right to take seriously. The 
answer is that the way thus suggested has indeed been taken by other 
systems of law, and especially the modern Roman law, which has been 
adopted on the continent of Europe and in the kingdom of Scotland, 
but the common law has taken a distinct road of its own. Apart from 
the peculiar case of a promise made by deed, English law will not 
enforce a promise unless it was given for value, that is, not necessaiily 
for an adequate value, but for something which the law can deem of 
some value, and the parties treat as such by making it a subject of 
bargain. The value so received in exchange for the promise may con¬ 
sist in present performance, for example the delivery of goods, or it may 
itself be the promise of a performance to come. These elements 
are embodied in the definition of consideration by cl. (d) of our section. 

This clause is especially open to the remark that what purports to be 
interpretation of terms is really substantive enactment. Only in s. 26, 
however, with partial anticipations in ss. 10,23, and 24, does it appear 
for what purpose the notion and definition of consideration have been 
introduced. 

Definition of Consideration.—The terms of the Indian defini¬ 
tion must now be examined. They do not appear to follow those of any 
authoritative English exposition; they expand, with only verbal 
diflercncc, those of one of the explanations in the Commissioners’ 
original draft (o). Whether it was so intended by the framers or not, 
some of the terms are capable, in their literal meaning, of restoring a 
doctrine which was long ago finally disallowed in England, and, 
moreover, they have been held to have that effect. We take the 
material phrases in order. 

“ At the desire of the promisor.’l—The act constituting the 
consideration must have been done at the desire or request of the pro- 

(e) S. 10, expl 3: “A good con- does or abstains from doing, or promises 
sideration most be something which at to do or to abstain from doing.” None 
the desire of the person entering into of the Ulnstrations show any intention 
the engagement aiwther person [N.N.] to alter the modem common lav. 
has done or abstained from doing, or 
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milor. An act done at the desire of a third party is not a consideration. 
Thus a promise by the defendants to pay to the plaintifi a commission 
on articles sold through their agency in a market constructed by the 
plaintiff, not at the desire of the defendants, but of the collector of the 
place, is void under s. 25, being without consideration (tc). Nor can it 
be supported under cl. 2 of that section, which enacts that an agreement 
without consideration is void, unless it is a promise to compensate a 
person who has already voluntarily done something for the promisor. 
The expression “ voluntarily ” appears to be used in contradistinction 
to the words “ at the de.sire of the promisor ” (x). In this case, even 
if the market were not established by the plaintiff at the desire of 
the defendants, the agreement would be binding, provided it w.ns 
done by the plaintiff voluntarily for the defendants. The Court, 
however, found that the market was not constructed by the 
plaintiff for the defendants so as to bring the case within the 
provisions of s. 25, cl. 2. 

Questiorrs may sometimes arise whether the thing done by the 
plaintiff claiming under a promise was in fact done oi the desire of 
the promisor. The Commissioners of the Howrah Municipality 
created themselves by deed trastees for the purpose of building a 
town hall in Howrah and inviting and collecting srrbscriptions for 
that jrarpoae. The defendant was a subscriber to this fund of 
Rs. 100, having signed his name in the subscription book for that 
amourrt. As soon as the subscriptions allowed, the Commissioners, 
including the plaintifi, who was also vice-chairman of the municipality, 
entered into a contract with a contractor for the purpose of building 
the town hall. The defendant not having paid his subscription, 
a suit was brought against him by the plaintiff on behalf of himself 
and all the other Commissioners who had rendered themselves liable 
to the contractor. It was held that the suit would lie, as there 
was a contract for good consideration. It was stated in the course 
of the judgment that the subscriber know the purpose to which the 
subscriptions were to be applied, and also knew that on the faith 
of their subscription an obligation was to be incurred to pay the 


(w) Ihirga Prasad v. Balder (1880) 3 (i) SirMa Shri Oanpalsingji r. 

All. 221. Abraham (1895) 20 Bom. 765, 70S. 
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contractor for the work (y). In fact, the act of the plaintiff (promisee) 
in entering into the contract with the contractor may be said in this 
case to have been done at the desire of the defendant (promisor), so as 
to constitute a consideration within the meaning of the section for the 
promise to pay the subscription. If there were no contract with the 
contractor, or if no liability had been incurred and nothing substantial 
bad been done on the faith of the defendant’s promise, the promise 
to pay the subscription would have been without consideration, and 
therefore void. No similar decision is known to have been given in 
England, and it seems doubtful whether there was really a sufficient 
request by the defendant to the plaintiff and those whom he represent¬ 
ed. It would seem to follow that in the opinion of the Calcutta High 
Court every promise of a subscription to a public or charitable object 
becomes a legal promise, and enforceable by the promoters, as soon 
as any definite steps have been taken by them in furtherance of 
the object and on the faith of the promised subscriptions. Such 
is certainly not the general understanding of the profession in 
England ( 2 ). In a recent Allahabad case where a Maliomcdan 
subscribed Es. 500 to a fund started to rebuild a mosque, and no steps 
were taken to rebuild the mosque, it was held that the promise was 
without consideration, and that the subscriber was not liable (a). 

“ Or any other person.”—In modern English law it is well settled 
that consideration must move from the promisee (6). Under the Act, 
however, consideration may proceed from the promisee or any other 


{y) Kedar I\'alk v. Gone Maliomed 
(1886) 14 Cal. 64. Tho statement of 
the facta in tho body of tho report is 
(a.a is too commonly tho case in Indian 
reports) inadequate. 

( 2 ) There is some American authority 
(seemingly not in any of tho Courts 
whose decisions carry mo.st weight out¬ 
side their own jurisdiction) in favour of 
this view: Horriman on Contracts, 2nd 
ed (1904), 8. 129. 

(a) Abdul Aziz v. Masum Ali (1914) 
36 All. 268. Op. AV liwUon (188S) 33 
W. B. 819 (claim in administration suit 
for unpaid instalments of testator’s pro¬ 
mised subscription, with all^ation of 


expense find liabilities incurred on the 
faith thereof, treated as unarguable). 

{b) “Tho moaning <tf this rule seems 
to bo that tho matter of tho considera¬ 
tion must be given, done, or suffered by 
the promisee himself, or, if by a tliird 
party, at the request and by the pro¬ 
curement of tho promisee, and as the 
agreed equivalent for the promise ; and, 
with this meaning, tho rule seems to im¬ 
port no more than is necessarily im¬ 
plied in t)ie conception of a considera¬ 
tion as an essential part of the agree¬ 
ment”: Leake, Law of Contracts, 6th 
ed. (1911) pp. 439. 440. 
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jKfsoM. The result, according to the decisions now to be cited, is to 
restore the doctrine of some earlier English decisions which are no 
longer of authority in England. In Dutton v. Poole (c), decided so far 
back as 1688, where the father of a bride was about to fell timber on 
his estate to provide a marriage portion for her, and refrained from 
doing so on the eldest son promising to pay the amount to her, it was 
held that the daughter could maintain an action against the son on 
the promise to the father. It will be observed that no consideration 
proceeded frcm the daughter. She was not a party to the contract, 
end the whole consideration moved from the father. On the faith of 
the son’s promise, the father abstained from feUing the timber, and 
as a result the estate with the timber descended to the son as the 
heir-at-law. The ground of the decision was that, having regard to the 
near relationship between the plaintiff (daughter) and the party from 
whom the consideration moved (father), the plaintiff might be 
considered a party to the consideration. That is to say, a stranger to 
the consideration could, by construction of law, be regarded as a party 
to it, if he was closely related to the person from whom the consideration 
actually proceeded. But this decision is no longer law in England, 
and was finally set aside by Tweddle v. Atkinson (d). In that case, 
decided in 1861, an agreement was entered into between the respective 
fathers of a husband and wife that each should pay a sum of money to 
the husband, and that the husband should have full power to sue for 
such sums. Alter the death of both the contracting parties the hus¬ 
band sued the executors of the wife’s father upon the above agreement, 
but the action was held not to be maintainable. The husband was a 
stranger to the consideration, and the plea of nearness of relationship 
to the contracting parties was regarded as of no consequence. As to 
Dutton V. Poole, it was said that there was no modern case supporting 
that decision, and its authority was treated as overruled. It may now 
be taken as an established rule of English law that a third party cannot 
sue on a contract though made for his benefit, and the nearness of re¬ 
lationship cannot be invoked to import what may be called constructive 
consideration. However, Dutton v. Poole was relied on, and Tweddle 
v, Atkinson distinguished, by Innes, J., in Chinnaya v. Eamayya (c) 

(c) 2 Iav. 210. especially the jadgraent of Crompton, J. 

(d) 1 B. 18. 393, 124 K. R. 610. See (e) (1881) 4 Mad. 137. 
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in the High Court of Madras. In that case, A., by a deed of gift, 
made over certain property to her daughter, with a direction that the 
daughter should pay an annuity to A-’s brother, as had been done by A. 
On the same day the daughter executed a writing in favour of the 
brother agreeing to pay the annuity. The daughter declined to fulfil 
her promise, and the brother sued the daughter to recover the amount 
due under the agreement. Onbehalf of the daughter it was contended 
that no consideration proceeded from the^brother, and that he, being a 
stranger to the consideration, had no right to sue. Innes, J., held, 
following Dutton v. Poole (/), that the consideration indirectly moved 
from the brother to the daughter, and that he was, therefore, entitled 
to maintain the suit. Tweddle v. AtMmon was distinguished upon 
the ground that there no consideration proceeded either directly or 
indirectly from the husband, as he was not worse ofi from the non- 
fulfilment of the promises than he would have been if they had not 
been made. It does not appear probable that this ingenious attempt 
to save the authority of Dutton v. Poole would be supported in an 
English Court. In the Madras case now referred to, Kindersley, J., 
preferred, in fact, to rest his judgment upon the terms in which this sec¬ 
tion defines “ consideration.” In a later Madras case (g), the admini¬ 
stratrix of the estate of a deceased person agreed to pay one of the heirs 
of the deceased his full share of the estate if the heir gave a promissory , 
note for a proportionate part of a barred debt due to a creditor of the 
e-state. The heir executed a promissory note in favour of the creditor, 
gave it to the administratrix, and received his full share in the estate. 
The note was subsequently handed over by the administratrix to the 
creditor. In a suit by the creditor against the heir on the note, it was 
held that the act of the administratrix in handing over to the heir his 
share of the estate without deducting any portion of the debt constitu¬ 
ted consideration for the heir’s promise to the creditor, and that the 
creditor could recover upon the note. 

It will be observed that in both the Madras cases the considera¬ 
tion proceeded from a third party and that in both the cases the suit 
must have been dismissed if it had to be decided according to the 
modem English law. 


(/) (1688) 2 Ur. 210. 

(j) Sarmd y. AmKthmatke (1883) 


3 Mid. 331. 
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But though under the Act consideration for an agreement may 
proceed from a Ihird party, a person not a party to the agreement 
cannot sue on the agreement ( h), and this is clearly indicated by the 
provisions of sub-ss. (a), (b), (c), and (i) of the present section. 
Thus if A. enters into a contract with B., and the contract is 
made for the benefit of C. as it was in DuUon v. Pooh, this 
cannot confer a right of action on C. In this connection, it is 
important to observe that in both the Madras cases cited above the 
agreement sued upon was between the phintiff and the defeyidant, 
though the consideration in either case proceeded from a third party. 
This view has been recently emphasized by the High Court of Madras 
and other High Courts. It has accordingly been held that where A. 
mortgages his property to B.,part of the consideration for the mort¬ 
gage being B.’s promise to A. to pay C. the amount which A. owed to 
C., C., not being a party to the contract, cannot sue B. for the pay 
ment. (i) Similarly, it has been held that where a policy of insurance 
is effected by the assured on his orvn life, and the policy is expressed 
to be for the benefit of his wife, the wife, not being a party to the 
contract of assurance, is not entitled, in cases not governed by the 
provisions of the Married Women’s Property Act, 1874, to sue the 
Insurance Company on the policy unless the policy is assigned in writing 
as provided by Transfer of Property Act, 1882, s. 130, or a trust has 
been declared by the assured as provided by the Indian Trusts 
Act, 1882, s. 5 (j). Upon the same principle where a lease contained 
a stipulation that the lessee would pay to the Zamindar zamindari 
dues which were payable by the lessor to the Zamindar, it was held 
that the Zamindar, not being a party to the lease, was not entitled to 
sue the lessee under the terms of the lease (it). 


(A) Shankar v. Vmabai (1913) 37 
Bom. 471, at p. 479; Mannalh v. 
Thaiheth (1918) 34 Mad. L. J. 193, 
196, 200. See alao Jamna Dot v. 
Ram AvSar (1912) L R. 39 I. A. 7, 34 
AIL 63. 

(*) lewaram Pillai v. Smnirxvara 
(1913) 38 Mad. 753; Kaaturamma v. 
Tmiatamrayya (1916) 29 Mad. L. J. 
638. 


(f) Shankar v. Vmabai (1913) 37 
Bom. 471. The parties to the suit in 
this case were Hindus and it was held 
that the provisions of s. 6 of the Married 
Women’s Property Act did not apply to 
them: contra Balamba v. Kriahnaga (1913) 
37 Mad. 483 [F. B.]. 

(A) Mangal Sen v. Muhammad Husain 
(1916) 37 All 116. 
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But where a contract between A. and B. is intended to secure a 
benefit to C. as a cestui que trust, C. may sue in his own right to 
enforce the trust. And this seems to be the principle underlying 
the decision of the Judicial Committee in Khwaja Muhammad Khan 
V. Husaini Bcgam (!). In that case C. sued her father-in-law, A., 
to recover arrears of certain allowances called kharch-i-pandam, 
payable by A. to C. under an agreement made between A. and C.’s 
father prior to and in consideration of C.’i| marriage with A.’s son, D. 
Both C. and D. were minors at the date of the marriage. The 
agreement created a distinct charge in favour of C. on certain immov¬ 
able property belonging to A. for tho payment of the allowance. It was 
contended on behalf of A., on the authority of Iweddle v. Atkinson (m), 
that C. could not sue upon the contract, as she was no party to 
tho agreement. But this contention was overruled, and the suit 
was decreed. As to Ticeddfev. Atto'nson, their Lordships said that it 
was a case of an action of assumpsit, and that the rule of common law 
on the basis of which it was dismissed was not applicable to the facts 
and circumstances of the case before them, as the agreement executed 
by A. specifically charged immovable property for the allowance which 
A. bound himself to pay to the plaintiff, and the plaintiff was the only 
person beneficially entitled under it. Their Lordships added that in 
India and among communities circumstanced as the Mahomedans, 
among whom marriages are contracted for minors by parents and 
guardians, it might occasion serious injustice if the common law 
doctrine was applied to agreements or assignments entered into in 
connection with such contracts («). 

The principle of the Privy Council decision was followed by 
the High Court of Calcutta in a case in which the facts vore some¬ 
what peculiar ip). In that case A. advanced Es. 300 to B. on the 
security of a paUah relating to immovable property and deposited 
with him by B. B. then transferred by a registered kahala 
all his property, movable and immovable, to C. for a sum of 
Es. 2,000. This Es. 2,000 was not all paid in cash, but there was 

(l) (1910) 32 AIL «0 i L. R. 37 Ind. 90 R. R. 314, ia an Engliali caae really 
Ap. 152, in appeal from (1906) 29 AIL 161. of the aame claaa. 

(m) 1 B. & S. 393,124, R. B. 610, cited (o) Debmrayan Dult v. Chunital 

on p. 20 above. Gioae (1914) 41 CaL 187. 

(n) Page v. Cat (1862) 10 Ha. 163; 


S.S. 
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8 . 8. a provision and declaration in the k(Ma that out of this consideration 
money of Bs. 2,000, the sum of Rs. 300 due to A. should be paid by 
C. A. sued C. for Es. 300, basing his claim upon the ioholo. It was 
found that there was no agreemerU between A. and C. for payment of 
Rs. 300 by C. to A. (p) but that on the very day on which the kabdia 
was executed C. acknowledged the obligation to pay Es. 300 to A., 
that the acknowledgment was communicated to and accepted by A., 
and that as a result of this»the poSah, which was erroneously believed 
by the parties as constituting a charge {j), was handed over by A. to C. 
Upon these facts it was held that A. was entitled to recover the amount 
claimed from C. This decision was followed by the same High Court 
in a later case when there was no communication to A. of the arrange¬ 
ment between B. and C., the Court holding that the absence qf com¬ 
munication did not make any difference in principle (r). 

The same principle has been applied by the Courts of India to 
cases where a provision is made for the maintenance of female mem¬ 
bers of a Hindu family on a partition of the joint family property 
between the male members. Thus where A. and B., two Hindu 
brothers, divided the family property between them, and agreed at 
the time of partition that they should contribute Es. 300 in equal 
shares, and invest the sum on the security of immovable property and 
pay the interest towards the maintenance of their mother, it was held 
that the mother, though she was not a party to the contract, was 
entitled to sue her sons to have that amount invested in her favour (s). 
Similarly, where on a partition between a Hindu son and his father 
it was arranged that the father should remain in possession and 
management of the share of the property allotted to the son and main¬ 
tain the son’s wife and his cliildren out of it, it was held that the wife, 
though not a party to the arrangement, was entitled to sue the father 
for the maintenance of herself and her children ((). The wife and 


(p) It was argued in this case that 
there was a novation within the mean¬ 
ing of 8 . 62 below» bat it was held upon 
the facts that there was no novation. 

( 9 ) The case wae from the Mufoasa), 
where a mortgage by deposit of title 
deeds is not recognized by law. seo 
Transfer of Property Act, 1882, s. 69. 

(r) Duanka Naik v. Priya Nath (1917) 


22 Cal W. N. 279; soo Debnarayan DuU 
V. Ckunilal Ghose (1914) 41 Cal 137, at 
p. 141. 

(a) Shuppu Ammal v. Subramaniyan 
(1909) 33 Mad. 238; Arumuga Ovunden 
y. Chinnamtnal (1911) 21 Mad. L. J. 918. 

(0 jBojfcftma 6 oi v. Oovind (1904) 6 
Bom. L B. 421. 
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children, though not nanaed as parties to the contract, possessed an 8 . 8 . 
actual beneficial right which placed them in the position of ceituu que 
, tnut under the contract {«). “ Though the plaintiffs are not named 
parties to the contract, yet they are not in that sense strangers to the 
consideration of the contract so as to prevent them from suing on it in 
their own name as to such part as is for their benefit and on their 
behalf ”(c). Similarly where a provision is made for the marriage 
expenses of a female member of a Hindu family on a partition of 
the joint family property between the male members, the female 
member is entitled to sue the parties to the partition deed to enforce 
the provision in her favour (w). 

Past consideration.—In the same clause the words “has 
done or abstained from doing” call for special attention. They 
declare the law to bo that an act done by A. at B.’s request, without 
any contemporaneous promise from B„ may be a consideration 
for a subsequent promise from B. to A. Now, the general 
principle of the common law is that in the formation of a contract 
the consideration is given and accepted in exchange for the promise. 

Hence the acceptance of the consideration and the giving of the 
promise must be simultaneous, and, in order to have the effect of 
binding the party making it, a request must be the offer of a promise 
in return for some consideration, which offer will become a promise 
(if not meanwhile revoked) {x) if and when the consideration is furnished 
as requested. Thus the consideration must always be present at the 
time of making the promise, and there is no such thing as a past con¬ 
sideration. If a serv'ice is rendered without any immediate promise or 
understanding that it is to be recompensed, it is a merely gratuitous 
act having no legal effect except such transfer of property or the like 
as may be contained in the act itself. If there be such a 
promise, express by words or tacit by understanding to be 
inferred from the circumstances, there is at once an agreement. 


(a) Oardy v. Qardy (1885) 30 CL D. v. Jona d, Co. (1870) 7 Bom. H. G 
57 (a negative deoieion). We are not 0. C. Ui, at p. 148. 
aware that in England the doctrine has (w) Sundararaja v. Lalcohniammal 
ever been extended beyond marriage (1914) 38 Mad. 788. 
settlementB. (®) As to revocation, see p. 41 below, 

(v) Per Green, J., in Blachodl c5 Co. 
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8. 2. in which, if the recompense bo not specified, the promise is to 
give such reward as may be found reasonable. A subsequent 
promise specifying the reward will not make an obligation where 
there was none before, but will show what the parties thought 
reasonable; and there is generally no reason why the parties’ own 
estimate, in a matter which concerns only themselves, should not be 
accepted. Such a promise “ may be treated either as an admission 
which evidences, or as* positive bargain which fixes, the amount 
of that reasonable remuneration on the faith of which the service was 
originally rendered ” (y). In many common circumstances the fact 
of service being rendered on request is ample evidence of an under¬ 
standing that it was to be paid for according to the usual course. 

The use of the perfect tense in the clause now under consideration 
embodies in the law of British India the exception to the general rule 
which is supposed to have been made by the seventeenth-century 
case of Lampleigh v. Brathmiil (A.D. 161.5) (s). There it was allowed 
that in general a service rendered without any agreement for reward 
at the time will not support a subsequent promise of reward—“a 
mere voluntary courtesy will not have (a) a consideration to uphold 
an As.sump.sit ”—but it was said that if the service was “ moved 
by a suit or request ” of the promisor, the promise “ couples itself 
with the suit before,” or, as we should now say, is held to relate back 
to the original request, and accordingly is deemed to be made on 
good consideration. 

It would seem that this fiction was really needless, and that the 
true account of such cases was given by Lord Bowen (following an 
earlier dictum of Erie, C.J.) in the passage above cited. Our act has 
adopted the doctrine of Lamfleigh v. Bralhwait in its current form. 
We shall come to another exception from the general principle in s. 
25, sub-3. (2), below. The manner in which the law of Consideration 
is spUt up between s. 2 and ss. 10, 23, 24, and 25 does not conduce 
to certainty in interpreting the intention of the Act as a whole on the 
subject. 


(^) Bowen, L. J., Re Cauy'e PaUnie defendant’s name is often miswritten in 
[1892] 1 CL 104, 116. various ways in modem books, 

( 2 ) Hob. 105; 1 Sm. L. C. 141. The (a) Sic. One would expect “make. ’ 
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Indian Courts have here followed, as they were bound to do, S. 8. 
the terms of the Act. In Sindha v. Abraham, (b), the plaintiff rendered 
^services to the defendant at his desire expressed during his minority, 
and continued those services at the same request after his majority. 

The question arose whether such services constituted a good consi¬ 
deration for a subsequent express promise by the defendant to pay an 
annuity to the plaintiff. The agreement was one to compensate for 
past services, and it was held that it could b(»nforccd, as the services 
formed a good consideration within the meaning of this section. The 
Court was of opinion that the services were intended to be 
recompensed, though the nature and the extent of the proposed re¬ 
compense were not fixed until the agreement sued upon was executed 
by the defendant. If so, there was a contract for rea.sonable 
recompense when the services were rendered, and the decision might 
have been put on that ground alone. It was chiefly rested, however, 
on the ground that, under the words of the present sub-section, 
services already rendered at the desire of the promisor and such 
services to be rendered stood upon the same footing. It would seem 
that, under the Act, the decision must have been the same on this ■ 
ground even if the .services were rendered at the time gratuitously, 
though at the desire of the defendant. It was also said that if the 
services had been rendered without the desire of the defendant the 
case would be within s. 2D of the Act (see below). As to the 
conditions of .suing in respect of services rendered by the plaintiff 
voluntarily without any request from the defendant see s. 2D of the 
Act. 

“ Or does or abstains from doing”; Forbearance as Consideration.— 

The essence of consideration is that the promisee takes on himself 
some kind of burden, or “ detriment,” as the English authorities call 
it. Where the consideration is a present performance and not a 
promise (the only case now before us; promise as a consideration 
will be dealt with under the following words of tliis sub-section) 
the detriment may consist either in actually parting with something 
of value, or in undertaking a legal responsibility, or in foregoing 
the exercise of a legal right. It is not common experience that the 
exercise of one’s legal rights is always profitable; nevertheless that 


(6) (1896) 20 Bom. 7M. 
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8 . 8. which the law deems worthy of its protection must be presumed to' 
be of some value. Thus the performance which constitutes a con¬ 
sideration may be negative as well as positive, provided that the 
promisee's abstinence from exercising a right was undertaken at 
the request of the promisor. There need not be a total abandonment 
of the right, or an undertaking to suspend it for a definite time. 
Such an imdertaking, if it exists, is of course not a performance, 
but a promise, and,then the contract is formed by mutual or 
reciprocal promises (sub-s. (f), below). The class of cases now 
before us is that in which the defendant has requested the plaintiff 
to forbear the enforcement of a claim against him, and has offered 
a new promise in return, and the plaintiff, without any express 
acceptance of the defendant’s terms, has in fact forborne for 
an appreciable time. Here the defendant’s offer to pay or give 
security, or as the case may be (c), is accepted by the performance of 
its conditions (see s. 8, p. .56, below), and that performance is a good 
consideration for the defendant’s promise. And where the defendant 
has made on offer to pay in consideration of forbearance, with some 
other alternative offer, the plaintiff’s forbearing to sue in fact 
is a sufficient acceptance of the first alternative (d). A request to 
forbear suing or other proceedings, not specifying any length of time, 
is understood to be a request of forbearance for a reasonable time (e); 
and this is in fact a common case. If it is asked at what moment the 
proposal conveyed by such a request becomes a promise, the answer 
is that it does so whenever the other patty has in fact forborne his 
rights for a time which the Court considers long enough to amount 
to a reasonable compliance with the request. This appears to be a 
question of fact depending on all the circumstances, for which no 
general rule can bo laid down. No great difficulty is found, so far as 
we are aware, in dealing with it in practice. It will bo found on 
examination that in many of the cases where forbearance to sue is said 
to be the consideration for a promise; that which is really given and 

(c) See AlliaiM Bank v. Broom (e) AUiawx Bank v. Broom, above; 

(1864) 2 Dr. & S. 289 ae a good example see FuUerton v. Provincial Bank of Jre- 
of tliia class. See also Fanindra land [1903] A. C. 309, 313, 314; OUgg 
Narain v. Kacheman Bibi (1918) 46 v. Bromley [1912] 3 K. B. 474, 481. 
Cal 774. See also Mokes Chandra v. Bajani Kania 

(d) WUby V. Elgee (1876) L. B. 10 (1916) 22 Cal. L. J. 236; Fanindra v. 

C. P. 497. Kacheman (1917) 22 OaL W. N. 188. 
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accepted as consideration is a promise to forbear suing eitber for a 8. 9, 
definite time or for a reasonable time according to the circumstances, 
which promise may be express or inferred from the transaction as a 
whole. Such cases really belong to the following head of contracts 
by mutual promises. Sometimes it is not easy to say whether, on 
the facts of a particular case, the consideration is actual forbear¬ 
ance or an agreement to forbear; in other words, whether the promise 
sued upon was exchanged for a promise of forbearance, or was an 
offer to be accepted by forbearance in fact, and became a promise 
when its condition was fulfilled by the plaintifl’s forbearance for the 
specified time, if any, or otherwise for a reasonable time (/). 

Compromise.—The most usual and important kind of for¬ 
bearance occurring in practice is that which is exercised or under¬ 
taken by way of compromise of a doubtful claim. It is a question of 
some importance within what limits the abandonment or com¬ 
promise of a disputed claim is a good consideration. But this 
seems to belong not to the definition of Consideration, but to the 
substantive law declared in s. 25 of the Act. We shall therefore 
deal with it under that section. 

Apparent forbearance when really an act.—Actual performance 
is sometimes apparently passive. A trader exposes his goods for 
sale, the price being marked or otherwise well known. A customer 
comes in, takes the object he wants, and gives his name to the trader. 

The case is common enough. Here a captiously literal person 
might say that the consideration on the trader’s part is forbearing to 
interfere with the customer’s action. But what we do say, both in 
law and in common sense, is that the seller, by authorising the buyer 
to take the goods within his reach, in fact sells and delivers them by 
the buyer’s own hand, and the act, though mechanically the buyer’s, 
is in substance the seller’s. This remark is needed only when the sale 
is on credit. If ready money is expected and given, there is no 
promise at all in the transaction, and therefore no contract; see the' 
commentary on the next following words. 

Or promises to do or to abstain from doing something ”: Hntnal 
Promises.—These words, supplemented by sub-ss. (e) and (f), 


(/) See pet Bowen, L J., In JfUee y. 32 Ch. D. 26«, 289. 
Stw Zealand Alford Setalt Co. (1888) 
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2. convey in a somewhat indirect and inconspicuous manner 
the extremely important proposition that a contract may be formed 
by the exchange of mutual promises each promise being the consider¬ 
ation for the other. In this case neither promise is of any value by 
itself, but each of them derives its value from the exchange which 
makes them both binding. This effect of mutual promises is not a 
lomeal deduction from the general notion of consideration (p), but a 
positive institution of law required by the convenience of business 
in civilised life. In many archaic systems of law there is no obliga¬ 
tion to perform a promise until there has boon performance or at least 
some act done towards performance on the other side. The wide¬ 
spread custom of giving something by w’ay of earnest “to bind the 
bargain ” is a relic of this view. 

A consideration which consists in performance (or so far as it 
consists in performance) is said to be executed. If and so far as 
it consists in promise, it is said to bo executory. Some writers, 
especially in America (h), speak of a contract in which the consider¬ 
ation on one side is e.vecuted as unilateral, and of a contract in 
which it is e.xecutory on both sides as bilateral. This terminology 
is concise and convenient, but is not at present commoiJy u.sed in 
England. It is obvious that the consideration cannot be wholly 
e.xccuted on both sides. For where performances, and performan¬ 
ces only, are exchanged, of which a sale of goods over the counter for 
ready money is a familiar example, nothing remains to be done by 
either party, and there is no promise at all and nothing for the law to 
enforce (i). 

The proposal to give a promise for a promise is accepted 
by giving the promise asked for, and thereupon, if there 
be no special ground of invalidity, the two parties are both 
bound, each being both promisor and promisee. It does not seem 
necessary or useful or indeed true to say that the promise of the party 
who accepts has ever been a proposal, though the language of sub-s. 
(b) does not seem to recognise the existence of promises which have 

(g) For fuller theoretical exposition on Contracts, jmaim. 

SCO Pollock, Principles of Contract, (i) The pospiblo existence of a col- 
8 th od. 191. lateral promise, e.p., a warranty on sale, 

(h) See Langdeli, Summaiy of the does not affect the general truth of this 
Law of Contracts, s. 183; Harriman statement. 



GOOD OB ViiUABLE OONSIDEEATION. 31 

• not passed through that stage. Still it is true that, but for the S. 8. 
counterpromise or “ reciprocal promise ” as the Act has it, neither . 
party’s “signification of willingness ” could become a promise within 
^he definition of the Act; and in this sense we may say, if we please, 
that the acceptance of an offered promise, by giving the reciprocal 
undertaking asked for, has itself the nature of a proposal, though 
it becomes a promise in the act of utterance, and there is no moment 
at which it exists merely as a proposal. But it does not appear that 
any thing of practical importance can turn on this. 

Promises of Forbearance.—An actual forbearance to exercise 
a right may be a good executed consideration, provided it be at the 
promisor’s request. So a promise of forbearance may be a good 
executory consideration. The validity of such considerations, 
as distinct from their formal definition, will be spoken of, as above 
mentioned, under s. 25. 

“ Such act or abstinence or promise is called a consideration for 
the promise ’’; Further Requirements.—It will be observed that, 
according to the terms of the definition, it is only required tlrat 
something—no matter what—.should have been done, forborne, or 
promised at the request of the promisor. We shiill find, however, 
that in some cases expressly provided for by the Act, and in 
others apparently not so provided for, but well known in the Common 
Law, and still recognised in Indian practice, the legal effect of con¬ 
sideration in making promises binding is withheld from acts, forbear¬ 
ances, and promises which are within the terms of the definition. 

English lawyers are accustomed to say, in some at least of such 
ca.ses, that there is no consideration. Tliis way of speaking would 
seem to be excluded by the Act. One would expect the Act to say 
somewhere that, in order to have legal effect, a consideration must 
not only be something which the promisor asked for and got, but 
must be good ’’ or “ valuable ’’; that is to say, something which 
not only the parties regard, but the law can regard, as having some 
value (j). This is a fundamental rule in the Common Law. Had 
the Act abrogated it, the consequences would have been extensive; 
but it seems to be beyond doubt (notwithstanding the opinion 


O') Oojd consideration was in fact required by the original draft of the Aot (e. 10). 
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8 . 8. expressed by Dr. Whitley Stokes, Anglo-Indian Codes, i. 497) that 
such was not the intention, and that the silence of the Act cannot 
be taken as altering the English law as it stood settled in 
British India. The principle may be broadly expressed thus: 
The law will not enforce a promise given for nothing, and if it is 
apparent to the Court on the face of the transaction that an alleged 
consideration amounts to nothing (not merely to very little), then 
there is no foundation for the promise, and we say either that there 
is not any consideration or that there is an “ unreal consideration.” 
The Act does say in s. 10 that agreements are contracts, i.e., enforce¬ 
able, if they are (amongst other conditions) made for a lawful con¬ 
sideration. In s. 23 it is declared that certain kinds of consideration 
are not lawful. In s. 25 agreements made without consideration are 
declared (special exceptions excepted) to be void. It is not anywhere 
stated in terras that consideration is not lawful, or otherwise 
not sufficient, if it is not “ good ” or “ valuable ” in the sense which 
those terms bear in English law. Further explanation is reserved for 
the commentary on the sections last mentioned. 

Sub-88, (e) to (j); Agreement and Contract—The group of sub- 
ss. (e) to (j) may be considered together. By sub-s. (e) an agreement 
is either a promise or a group of promises (i), and, therefore, it would 
seem that an executed consideration is not reckoned as part of the 
agreement. This is not according to the current use of language, 
which treats an agreement as an act of both parties, whether a legal 
obligation is incurred by one or both of them. A unilateral contract 
is not the less a transaction between two parties to which both must 
contribute something. It would not be difficult, however, to find 
arguments for the language of the Act if required. Sub-s. (f) agrees 
with common usage, except that the adjective “ mutual ” is more 
common in English books. 

The distraction between “agreement” and “contract” made 
by sub-s. (h) is apparently original; it is convenient, and has been 
adopted by some English writers. The conditions required for an 
agreement being enforceable by law are contained in Chap. II of the 
Act, 88.10 sqq. (pp. 64 sqq., below), where it will also be seen that the 
absence of any such condition makes an agreement void, and certam 


(t) Sm Abaji y. frimbak MmicipalUij (1903) 28 Bom. 68, at p. 72. 
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defects will make a contract voidable. The duties of parties to a 
contract are set forth in Chap. IV of the Act. The manner in which 
contracts are, if necessary, enforced belongs to civil procedure. 

For technical reasons, the language of sub-ss. (g) and (i) would 
not be accurate in England; it would be useless to dwell on this here. 
The state of things really indicated by sub-s. (i) is that one of the 
parties (or possibly more) can at his option maintain the contract, or 
resist its enforcement, or take active stdjis to set it aside. When 
rescinded by a party entitled to rescind, it becomes void. Never, 
thelcss it is in the first instance a contract, being valid until 
rescinded. A contract obtained by fraud is the typical example 
of a voidable transaction. See ss. 19, 19a, 39 ; see also ss. 53, 55. 


CHAPTER I. 

Of the Communication, Acceptance, and Revocation 
OF Proposals. 

3.—The communication of proposals, the acceptance of 
Communication, ptoposals, and the revocation of proposals 
relation of'pro? acceptances, respectively, are deemed 
to be made by any act or omission of the 
party proposing, accepting or revoking, by which he intends 
to communicate such proposal, acceptance or revocation, 
or which has the effect of communicating it. 

What is Communication ?—As the words of this section stand 
it would seem that some sort of communication of a propo,sal, etc., 
is made by an act which is intended to communicate it, but in fact 
has not that effect, and that such an inchoate communication fails 
to have legal eilect only because the specific provisions of s. 4 prevent 
it from being complete. It would seem both simpler and more rational 
to say that an act intended to communicate a proposal, etc., but 
failing to do so, is not a communication at all. To get this sense 
from the section before us we should have to read “and” for “or” 
in the last clause. There are not any corresponding words in the 
Commissioners’ draft. 


Ss. S, 


3 
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It is matter of the commonest experience that the communication 
of intentions may be cfleetually made in many other ways besides 
written, spoken, or signalled words. For example, delivery of goods 
by their owner to a man who has offered to buy them for a certain 
price will be understood by every one, unless there be some indication 
to the contrary, to signify acceptance of that offer. No words are 
needed, again, to explain the intent with which a man steps into a 
ferry-boat or a tramcar, or drops a coin into an automatic raacliine. 
It is also possible for parties to hold communication by means of 
pre-arranged signs not being any form of cipher or secret writing, 
and not having in themselves any commonly understood meaning. 
This does not often occur in matters of business. Means of com¬ 
munication which a. man has prescribed or authorised are generally 
taken as against him to be sufficient. Otherwise an unexecuted 
intention to communicate something, or even an unsuccessful attempt, 
cannot be treated as amounting to a communication; much less can 
a mere mental act of a.s3ent have such an effect in any case (1). 

Communication of special conditions.—In recent times there 
has been a series of cases in which the first question is whether the 
proposal of special terms has been effectually communicated. This 
arises where a contract for the conveyance of a passenger, or for the 
carriage or custody of goods, for reward, is made by the delivery 
to the passenger or owner of a ticket containing or referring to special 
conditions limiting the undertaker’s liability, and nothing more is 
done to call attention to those conditions. English authorities have 
established that it is a question of fact whether the person taking 
the ticket had (or with ordinary inteUigence would have) notice of 
the conditions, or at any rate that the other party was minded to 
contract only on special conditions to be ascertained from the ticket. 
In either of these cases his acceptance of the document without 
protest amounts to a tacit acceptance of the conditions, assuming 
them to relate to the matter of the contract, and to be of a more or less 
usual kind. But he is not liable if the ticket is so printed, or delivered 
to him in such a state, as not to give reasonable notice on the face 


(!) Brcgdm T. Melrop. B. Co. (1877) Icy (1862) 11 C. B. N. 8. 869) 132 
2 App. Ca. at pp. 691, 692, per Lord B. R. 784, 135 R. R. Preface vii, 
Blackbum; and see Fdthouse v. Bind- Finch, 8el Ca. 61, judgment of Willes, J. 
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of it that it does embody some special conditions (fn). In determining 
these questions the class of persons to whom the special conditions 
are offered, and the degree of intelligence to be expected of them, 
may properly be taken into account (»). 


So far as we know, there is only one Indian case bearing directly 
on the subject. The plaintiff in that case (o) purchased of the defen¬ 
dant company a ticket by steamer, which was in the French language. 
Towards the top of the ticket were wordi to the effect that “ this 
ticket, in order to be available, must be signed by the passenger to 
whom it is delivered.” At the foot of the ticket there was an inti¬ 
mation in red letters that the ticket was issued subject to the conditions 
printed on the back. One of those conditions was that the company 
incurred no liability for any damage which the luggage might sustain. 
The vessel was wrecked by the fault of the company’s servants, and 
the plaintiff’s baggage was lost. The plaintiff sued the defendant 
company for damages. The ticket was not signed by him, and he 
stated that he did not understand the French language, and that 
the conditions of the ticket had not been explained to him. It was 
held that the plaintiff had reasonable notice of the conditions, and 
that it was his own fault if he did not make himself acquainted with 
them. The case of Henderson v. Stevenson (p) was di.stinguished on 
the ground that there the ticket did not disclose on the face of it that 
there were any conditions on the back, and the plaintiff had no notice 
of any such conditions. As to the absence of the plaintiffs signature, 
it was held that the clause requiring the pas 3 enger’.s signature was 
inserted for the benefit of the company, and that they might waive 
it if they thought fit. The decision seems also to imply that a French 


(m) In Htndtram v. Slevetuon (1876) 
L. It. 2 Sc. & D. 470, whore an endorse¬ 
ment on a steamboat ticket was not re¬ 
ferred to on its face, and Richardson v. 
Romtree [1894] A. 0. 217, where the 
ticket was folded up so that no writing 
was visible withont opening it, a finding 
of fact that the paesenger knew nothing 
of any conditions was supported. The 
correct form of putting the question of 
fact was laid down by the C. A. in 
Parktr T. 8. E. R. Co. (1877) 2 C. P. Div. 
416. See JRadras Railway Co. v. Qovinda 


Ran (1898) 21 Mad. 172, 174, and for 
a general summary of tho law. Mood t. 
Anchor Lint [1918] A. C. 837, whore 
both the contract and a notice on tho 
envelope enclosing it pointedly called 
attention to tho oonditiorrs. 

(n) See Lord Ashbourne’s remarks in 
Richardson v. Rowniree, last note. 

(o) Machillican r. Compaynie den 
Messayeria Maritima de France (188q 
6 Cal. 227. 

(p) (1878) L. R. 2 Sec. k D. 470. 


8 . 8 . 
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B». 8, 4. company is entitled to assume that perspns taking first-class passages 
cither know French enough to rend their tickets or, if they do not 
ask for a translation at the time, are willing to accept the contents 
without ini]Hiry. This seems reasonable enough in the particular 
case. Qtuere, what presumption is there, if any, as to educated 
persons, European or otherwise, in British India being acquainted 
with any particular language ? 

Incorporation of prof pectus in a policy of assurance.—In a 
recent Madras case (j), the question as to the effect to be given to the 
prospectus of a company which wa.s incorporated by reference in a 
policy of life assurance arose incidentally in connection with the onus 
of proof of age of the assured. In the course of the judgment, Bhash- 
yam Ayyangar, .T., said : “ As regards the effect to be given to the 
prospectu.s as a part, of the contract of insurance, I tliink it will have 
the same effect as if it had been rcpro<luced in the policy itself, and 
it is quite unnece.s.sary to prove that the prospectus had been read 
by the as.sured or that it was .specially brought to his notice by the 
company apart from the reference made to it in the policy itself. 
A policy of insurance being a contract entered into between the 
insurers and the assured, and the terms of such contract resting 
entirely upon the contract itself, and not in the main or even in part 
upon the common law or upon the statute, the assured, who makes 
the proposal, enters into the contract, and signs the policy, has in the 
very nature of thing.s notice that the policy contains all the term.s 
and conditions of the contract.” The learned Judge proceeded to 
cite and rely on TFaflms v. (r) and the test there laid down(s) 
by Stephen, J.: “ Can it be said that the nature of the transaction 
was such that the plaintiff might suppose not unreasonably that the 
document (handed to him) contained no terms at all, but was a mere 
acknowledgment of an agreement not intended to be varied by special 
terms ? ” 

4.—The communication of a proposal is complete when 

Coramumcation i* knowledge of the person 

when complete. whom it is made. 


iq) Oriental Government Security Life (r) 10 Q. B. D. 178; note (m), p. 35, 
Atturance Co., Ltd., v. Narasimha (1901) above. 

25 Mad. 183, 205, 206. {s) 10 Q. B. D. at p. 189. 
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The communication of an acceptance is complete,— 
as against the proposer, when it is put in a course of 
, transmission to him, so as to be out of the power of the 
acceptor; 

as against the acceptor, when it comes to the knowledge 
of the proposer. 

The communication of a revocation is complete,— 
as against the person who makes it, when it is put 
into a course of transmission to the person to whom it 
is made, so as to be out of the power of the person who 
makes it; 

as against the person to whom it is made, when it 
comes to his knowledge. 

lUv^ratiotu. 

(n) A. jiroposes, by letter, to sell a house to B. at a certain price. 

The eonmiunication of tlie proposal is coraplete when B. receives the letter. 

(b) B. accepts A.’s proposal by a letter sent by post. 

The communication of the acceptance is complete,— 

as against A., when the letter is posted; 
as against B. when the letter is received by A. 

(c) A. revokes his proposal by telegram. 

The revocation is complete as against A. when the telegram is despatched. 

It if complete as against B. when B. receives it. 


Tliis section i.s really in the nature of an interpretation clause 
to 3. 5 and might, perhaps, have more conveniently followed it. 

Agreement between parties at a dietanoe.—No difficulty 
arises on the first paragraph. Whether a proposal has or has not 
come to the knowledge of the person to whom it was made is purely a 
question of fact. The rest of the section is intended, as shown by the 
dlustrations, to meet the questions raised by the formation of agree¬ 
ments between parties at a distance. It has done this, as regards 
acceptance by enacting (in combination with s. r^) that for a certain 
time—namely, while the acceptance is on its way—the receiver shall 
be bound and the sender not. The proposal becomes a promise before 
it is certain that there is any consideration for it. This can be 
regarded only as a deliberate and rather large departure, for reasons 
of convenience, from the common hw rule which requires the promise 
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8 . 4 . and the consideration to be simultaneous. No such departure has 
been found necessary in England. The case of an acceptance being 
“ put in a course of transmission to ” the proposer, but failing to 
reach him, is not expressly dealt with. It seems to result from the 
language of the second paragraph that the proposer must be deemed 
to have received the acceptance at the moment when it was 
despatched so as to be “ out of the power of the acceptor,” and 
that accordingly it becomes a promise on which the acceptor can 
sue, unless some further reSson can be found why it should not. If the 
consideration on the acceptor’s part was not promise but perform¬ 
ance—for example, the sale of goods despatched at the proposer’s 
request without previous negotiation—the failure of consideration 
may supply such a reason in the case proposed. The .4ct certainly 
does not say that the intending purchaser must be deemed to have 
received goods which have never arrived; it says at most that he 
must be deemed to have been aware of their despatch. But if the 
consideration on the acceptor’s part was a promise, it would seem 
that the proposer cannot say he has not received that consideration; 
for he cannot say that the acceptance has not been communicated 
to him, and there is no difference between having the communication 
of a promise and having the promise itself. Consequently, where 
the agreement is to consist in mutual promises, a binding contract 
appears to be formed by a letter of acceptance despatched in the 
usual way, even if it does not arrive at all, unless the proposal was 
expressly made conditional on the actual receipt of an acceptance 
within a prescribed time, or in due course, or unless the acceptor 
sends a revocation as provided for by the latter part of the section 
and explained by illustration (c). This last qualification is probably, 
though not certainly, a departure from English law. Apart from 
the question of a possible revocation, the total result, on the words 
of the Act, is in accordance with the existing English authorities. 
Those authorities, however, are of later date than our Act, and in 
1872 the current of opinion was rather the other way. It seems 
uncertain whether the framers of the Act really omitted to consider 
the case of an acceptance not arriving at all, or meant it to be an 
implied exception, on the ground that the want of any final consent 
between the parties (see s. 10) would prevent the formation of a 
contract, or how otherwise. ’The draft of 1866 appears to have 
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assumed that actual communication was necessary {t). When the S. 4; 
proposal and acceptance are made by letters, the contract is 
made at the time when and the place where the letter of acceptance 
is posted (m). 

English rules.—The rules as'now settled in England are as 
follows:— 

“ A person who has made an offer must be considered as conti¬ 
nuously making it until he has brought to the knowledge of the person 
to whom it was made that it is withdrawn (e). In other words, the 
revocation of a proposal is effectual only if actually communicated 
before the despatch of an acceptance; and the time when the revocation 
was despatched is immaterial (»). But where an acceptance, with¬ 
out notice of the offer being revoked, is despatched in due course by 
means of communication, such as the post, in general use and pre¬ 
sumably within the contemplation of the parties, the acceptance 
is complete from the date of despatch, notwithstanding any delay 
or miscarriage in its arrival from causes not within the acceptor’s 
control ” (x). It seems {y) this is independent of the rule that, if the 
proposer of an agreement has prescribed or authorised any particular 


(0 “ 3. A proposal to enter into a 
' ontract may bo retracted, or the terms 
of it altered by the party making it, at 
any time before it is accepted. 

“ Exphnalicm.-^A proposal is said to 
be accepted when an expressed accept¬ 
ance of it has been communicated to 
the proposer, or when a letter of accept¬ 
ance is posted or a telegraphic message 
delivered at the proper oflSce, mid the 
acceptance by letter or telegram is not 
cancelled by some communication which 
reaches the proposer before or at the 
sime time with the letter or telegram of 
acceptance, or when acceptance is to be 
inferred from the circumstmices of the 
case.” 

(a) Kamiaeili Subbtah v. Kalha Fen* 
katasavmy (1003) 27 Mad. 366. Eng. 
Ush authority, so far as it goes, is to the 
same effect. 

(v) I^rd Herscbell in Benihom y. 


Fraser [1802] 2 Ch. 27, 31; Finch, Sel. 
Ca. 148, conOrming Byrne v. Van Tien- 
hoven (1880) 5 C. P. D. 344. 

{w) It is literally possible to read the 
words of 8. 4 of the Act, par. 3, as 
giving only one chauco of sending a re¬ 
vocation, so that if a man first sends a 
written acceptance by a slow ship, then 
sends a written revocation by a faster 
ship, and then returns to his first mind 
and confirms the acceptance by a tele¬ 
gram arriving before either letter, the 
revocation is operative, and the cmi- 
firmation cancelling it is not. But this 
cannot bo seriously entertained, and 
seems sufficiently excluded by the terms 
of s. 5. 

(a:) Henthorn v. Fraser, note (v) 
above; Household Fire, etc.. Insurance 
Co. V. Grant (1879) 4 Ex. D. 216; Finoh, 
Sel. Ca. 133. 

(y) Henihom y* Fraser, 
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mode of communicating acceptance (c/. s. 7, sub-s. 2), he cannot 
dispute the sufficiency of that mode, and must take any risks of 
delay or miscarriage attaching to the acceptor’s action in conformity 
with the request or authority. 

A letter of acceptance misdirected by the acceptor’s fault cannot 
be deemerl to have been effectually put in a course of transmission 
to the proposer (z); this case was properly distinguished by the Alla¬ 
habad High Court from that of an insufficient address furnished by 
the proposer hiiuself (a). There the proposer’s own want of care 
obviously camiot extenuate, but will if possible aggravate, the risk 
imposed on him by the general rule of law. 

Whether a particular letter or writing has been posted, delivered, 
or actually received by the addressee, is a question of fact having 
no more to do with the law of contract than any other matter of fact 
which it may be needful to prove in order to establish or contradict 
the formation of any kind of contract (6). 

It is not thought useful for Indian purposes to enter upon the 
history of the English doctrine, or to discuss the earlier cases, whose 
results, so far ns not overruled, are embodied in later decisions (c). 

Bevocation arriving before Acceptance.—One point remains 
unsettled in England. It has never been decided whether, a letter of 
acceptance having been despatched by [lost, a telegram revoking the 
acceptance and arriving before the letter is o[)erative or not. A 
negative answer seems to be required by the reasoning of the English 
decisions (d). If it can be said that every acceptance in writing is 
subject to an implied condition that it may be cancelled by a revo¬ 
cation arriving sooner or at the same time, it might as easily be held 
that every proposal cxpectirrg an answer by letter includes a condition 
that the answer shall actually be received in duo course. But this 
suggestion has been definitely rejected. 


(;) Jfam Dan v. Official Li/juidalor 
Cotton Ginning Co., Ltd. (1S87) 9 All. 
366, 386. 

(fl) Case (1871) 1* R. 13 

Eq. 148. Several dicta in this case are 
founded on authority since overruled; 
the decision is good law, though it would 
now be put on shorter grounds. 


{h) Cf. Evidence Act, ss. 16 and 114. 

(c) See Appendix to Pollock, Prin¬ 
ciples of Contract, 8th cd. p. 724. 

(d) See esiH'cially the judgment of 
Thesiger, L.J., in Hovsehold Fire Insur¬ 
ance Co. V. Grant, 4 Ex. Div. at p. 222; 
Finch, Sel. Ca. at p. 137. 
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In British India, however, such a revocation is made valid by the Ss. 4, 6. 
express terms of ss. 4 and 5 of the Act (e). 

, 5.—A proposal may be revoked at any time before the 

Revocation of communication of its acceptance is complete 
wpKes. as against the proposer, but not afterwards. 

An acceptance may be revoked at any time before the 
communication of the acceptance is complete as against the 
acceptor, but not afterwards. 

/l/uslrah'on, 

A. proposes, by a letter sent by post, to sell hi.s house to B. 

B. accepts the proposal by a letter sent by jxist. 

A. may revoke his proposal at any time before or at the moment when 
B. posts his letter of aceeptame, but not afterwards. 

B. may revoke his acceptance at any time before or at the moment when 
the letter communicating it reaches A., but not afterwards. 


Revocation of Offers.—If is implied in this section that the 
proposer of a contract cannot bind himself (unless by a distinct con¬ 
tract made for .a distinct consideration) to keep his offer open for any 
definite time, and that any words of promise to that effect can operate 
(ally for the benefit of the proposer and as a warning that an accept¬ 
ance after the specified time will be too late (s. C, sub-s. 2). Such is 
undoubtedly the rule of the Common Law. The reason is that an 
undertaking to keep the offer open for a certain time is a promise 
without consideration; and such a promise is unenforceable. A. 

; gives an undertaking to B. to guarantee, for twelve months, the due 
I p.ayment of JI.’s bills, which may be discounted by B. at A.’s reijuest, 
I This is not a binding promise, but a standing proposal which becomes 
j a promise or series of promises as and when B. discounts bills on the 
faith of it. A. may revoke it at any time, subject to his obligations 
as to any bills already discounted. “ The promise ”—or rather offer— 
“ to repay for twelve months creates no additional liability on the 
guarantor, but, on the contrary, fixes a limit in time beyond which 


(e) The Indian rule agrees with a Dmmore y. Akiander (1830) Finch, 
Scottish decision which is apparently Sol C!a. 120. This is under a different 
still followed in Scotland: Coanfess of system of law. 




THE raTOAH COSTIUOT ACT. 


B. 5. his liability cannot extend ” (/). Z. oilers to take A-’s house on 
certain terms, an answer to be given within six weeks. A. within 
that time, writes Z. a letter purporting to accept, but in fact contain¬ 
ing a material variation of the terms (see s. 7, sub-s. 1, below); Z. 
then withdraws his offer; A. writes again, still within the six weeks, 
correcting the error in his first letter and accepting the terms originally 
proposed by Z. No contract is formed between Z. and A., since A.’s 
first acceptance was insufficient, and the proposal was no longer open 
at the date of the second (g). On the same principle it was held by 
the High Court of Madras that a proposal to sell goods allowing eight 
days’ time for acceptance may be revoked within the eight days unless 
the promise to keep the offer open was supported by consideration (A). 

Sale by Auction, etc.—The liberty of revoking an offer before 
acceptance is well sho^vn in the case of a sale by auction. Here the 
owner of each lot put up for sale makes the auctioneer his agent to 
invite offers for it, and “ every bidding is nothing more than an offer 
on one side, which is not binding on either side till it is a.sscnted 
to.” Hence a bidder may withdraw his bid at any moment before 
the fall of the hammer (i). It is common to insert in conditions of 
sale a proviso that biddings shall not be retracted, but it seems that 
such a condition is inoperative in law (j), for a one-sided declaration 
cannot alter the bidder’s rights under the general law, nor is there 
any consideration for liis assenting to it, even if he could be supposed 
to assent by attending the sale with notice of the condition.s. 

The English nile that a bid may be withdrawn at any time before 


if) Offord V. Darien (1862) 12 C. B. 
N. S. 748; 133 R. E. 491. The much- 
discuseed earlier case of (toote v. Oxley 
(1790) 3 T. R. 653; 1 R. R. 783 i is now 
received authority only so far as it de¬ 
cides this: See Stevenson v. McLean 
(1880) 6 Q. B. D. 346, 351 : Mead v. 
Diygon (1828) 3 M. A B. 97 (in which 
the parties were face to face, and it is 
not clear whether the defendant did or 
did not signify hie revocation before the 
plaintiff signihed his acceptance) cannot 
he tahen as going farther. The reason 
there given is clearly wrong, for it is 


supposed that on the acceptance of a 
proposal it is necessary for the proposer 
to make some fresh declaration of con¬ 
sent, which is contrary both to principle 
and to all recent authority, 

(g) Roulledge v. Qrani (1828) 4 

Bing. 653 : 29 R, R. 672. 

(h) Schonlank v, Muthunagana Chetti 
(1892) 2 .Mad. L. J. 57. 

(i) Payne v. Cave (1789) 3 T. B. 
148 J 1 B. B. 679. 

if) Such was Lord St. Leonards’ 
opinion: Dart, V A P. 6th ed. i. 139. 
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tie fall of the hammer is followed in British India (k). When the bid 8. 
of an agent at an auction sale was accepted by the auctioneers htlcha- 
pucca (subject to sanction of the owner of the goods), and the agent 
agreed thereto, it was held that this did not preclude the principals 
of the agent from exercising their right of retracting the bid before 
it was accepted by the auctioneers (i). In this case an attempt was 
unsuccessfully made to prove a usage of trade according to which, if 
a bid were accepted kulcha-pucca, the bidder could not retract it 
until it had been finally accepted or refused. If such a usage were 
established, it would have been, no doubt, inconsistent with the terms 
of the present section. But, so far as the express enactments of the 
Act are concerned, such a usage is saved by the last clause of s. 1. It 
would remain to be seen whether it would not be disallowed as contrary 
to the general principles of the law. 

Standing Offers.—A writing whereby A. agrees to supply coal 
to B. at certain prices and up to a stated quantity, or in any quantity 
which may be required, for a period of twelve months, is not a contract 
unless B. binds himself to take some certain quantity, but a mere 
continuing offer which may be accepted by B. from time to time by 
ordering goods upon the terms of the offer. In such a case, each order 
given by B. is an acceptance of the offer; and A. can withdraw the 
offer, or, to use the pluaseology of the Act, revoke the proposal, at 
any time before its acceptance by an order from B. (m). Such a 
tramsaction may be reduced to a statement by the intending vendor 
in this form; “ If you will send me orders for coal, I shall supply 
it to you for a period of twelve months at a particular rate.” This is 
merely a proposal from A. to B. It, in reply to such a propo.sal, B. 
says to A., “ I agree,” it does not constitute an acceptance of the 
proposal. An acceptance can take place only by B. sending an 
order to A. If, however, there is an undertaking on the part of B* 
not to send orders for coal (or whatever the goods in question may 
be) to any other person than A. during a specified time, there is a 
good consideration for a promise by A. to supply such coal as B. 


(ft) Agra Bank v, Hamlin (1890) 14 
Mad. 239. 

(t) Mackenzie v. Chamroo (1889) 16 
Cal 702. 

(m) The Bengal Coal Co. v. Uomee, 


Wadia <S> Co. (1899) 24 Bom. 97, follow, 
jng 0. N. R. Co. T. Witham (1873) 
L. R. 9 Cl P. 18; Kundan Lai v. Secre- 
targ of Stale for India (1904) Punj. 
Roc. no. 72. 
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6. may order on the specified terms and up to the specified extent. 
The same principle has been affirmed by the Judicial Committee on 
an appeal from the Province of Quebec, wliere Prcnch-Canadian law, 
now codified, is in force. A printer covenanted to execute for the 
Government of the Province, during a term of eight years, the 
printing and binding of certain public documents on certain terms 
expressed in a schedule. In the course of the same year the Lieute¬ 
nant-Governor cancelled the agreement. The printer sued the Crown 
by petition of right, and it was ultimately held, reversing the judg¬ 
ment below, that he had no ground of action. 

“ The contract_does not purport to contain any covenan*' 

or obligation of any .sort on the part of the Crown. The respondent 
undertakes to print certain public documents at certain specified 
rates. For all work given to him on the footing of the contriict the 
Government was undoubtedly bound to pay according to the agreed 
tarill. But the contract imposes no obligation on the Crown to pay 
the respondent for work not given to him for execution. There is 
nothing in the contract binding the Government to give to the res¬ 
pondent all or any of the printing work referred to in the contract) 
nor is there anything in it to prevent the Government from giving 
the whole of the work, or such part a,s they think fit to any other 
printer ” (m). 

In another similar case in England where a town council had 
accepted a tender for the .supply of certain goods for twelve months 
a Divisional Court held that a contract was formed by the acceptance 
of the tender («). One of the Judges thought there was an implied 
obligation on the council’s part not to order goods of that kind else¬ 
where during the term. The case before the Judicial Committee 
whoh we have just mentioned was not cited. Unless some sufficient 
distinction can be discovered in the facts (which the present writer 
has failed to do), it is submitted that this judgment is contrary to 
both principle and authority, and ought not to be followed. 


(n) It. I. Demers [1900] A. C. 103, 108. 
English authorities on the point (which in 
tho Province of Quebec could have only a 

perauasivo ” authority) were not refer¬ 
red to. 

(o) Olouceakr Municijxil Election 
Petition [1901] 1 K. B. (183. Tho point 


aroso in a curious manner, the question 
boing whether tho tradesman had an 
interest in a contract with the council 
(apart from any goods being actually 
ordered) which disqualified him for 
election as a town councillor. 
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Advertisements of rewards and other so-called “ general offers ” 
have also raised questions whether particular acts were proposals of 
,a contract capable of being promises by acceptance, or merely the 
invitation of proposals. This will be more conveniently dealt with 
under s. 8. 

6.—A proposal is revoked— 

(1) by the communication of notice of 
mRevocation how revocation by the proposer to the other 
party; 

(2) by the lapse of the time prescribed in such proposal 
for its acceptance, or, if no time is so prescribed, 
by the lapse of a reasonable time, without com¬ 
munication of the acceptance; 

(3) by the failure of the acceptor to fulfil a condition 

precedent to acceptance; or 

(4) by the death or insanity of the proposer, if the fact 
of his death or insanity comes to the knowledge 
of the acceptor before acceptance. 

Notice of Revocation.—Here sub-s. 1 appears to make it a 
■ ondition of revocation being effectual that it shall be communicated 
by the proposer or (which is the same thing) by his authority. This 
was probably intended to correspond with the law of England, but a 
few years after the Act was passed the Lords Justices James and 
Mellish in Dickinson v. Dodds (p) used language apparently involving 
a different rule, though that case actually decided only that if an owner 
of immovable property makes a proposal to .sell it to one man, and 
before that proposal is answered agrees to sell it to another, and the 
first, with the knowledge of this fact, then formally tenders an accept¬ 
ance, the purchaser who first actually accepts has the belter right to 
specific performance. It was not decided, though the Judges seem 
to have thought, that knowledge, not communicated by the proposer, 
that the property was sold to some one else, was such a revocation 
of the first proposal as in itself made acceptance by the person to 
whom it was made impossible. .Acceptance of a proposal which the 
proposer has made it impossible to fulfil is not necessarily umneaning 


Ss. S. I 


ip) (1876) 2 Ch. Div. 463. 
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or inoperative; the fact that an obligation cannot be specifically 
perfonned is consistent with the promisor being bound to pay damages 
for his default. Many obligations are from the first incapable of • 
specific performance so far as any power of the Court is concerned. 

It would be absiurd to hold that a promisor is to go scot-free becau.se 
by his own action he has reduced the possibilities of his obligation 
from a higher to a lower level. The reasons given for the decision 
in Dickinson v. Dodds Mhve been freely criticised in England: but, 
as the decision itself is not of positive authority in British India in a 
matter covered by the terms of the Contract Act, it does not seem 
useful to pursue the discussion here. The true principle of such 
cases is stated by Langdell (q) : “ An offer to sell property will not 
bo revoked by a sale of the property to some one else. As evidence 
of a change of mind on the part of the offeror, such an act cannot be 
put higher than a letter of revocation sent to the offeree by mail; 
and yet it is well settled that a letter of revocation will not be 
operative until it is received by the offeree (r). Nor will the sub¬ 
sequent sale of the property to some one else constitute any legal 
obstacle to the continuance of the offer. The original offeree and 
the subsequent purchaser cannot, indeed, both acquire the property, 
but they can both acquire a right to it as against the seller, together 
with the alternative right to damages; and this is all that a contract 
secures to one in any case.” It has, indeed, been suggested by 
writers entitled to respect (s) that an act of the proposer inconsistent 
with his original intention will be operative, if it comes in any way 
to the knowledge of the offeree, as an act which, under s. 3, “ has 
the effect of communicating ” a revocation of the proposal. If this were 
so, Dickinson v. Dodds would be good law in British India to the full 
extent of the reasons there given. But, with all submission, the act 
of selling to one man property already offered to another cannot bo 
itself an act which has the effect of conununicating notice to that other. 
Such notice must be the effect of some other act or event. As in 
Dickinson v. Dodds, a stranger may inform the original offeree that 

(}) Siunmaiy of the Law of Con. in fact brought to the banker’s notice: 
tiacte, Boaton (Maaa.), 1880, e. 181. Ctaikt v. London City * Midland Bant 

(r) A cheque is not efEectuaUy coun* [1908] 1 K. B. 293, C, A. 
termanded by a telegram delivered at («) Cunningham and Shephard's 
the bank on which it is drawn but not Indiui Contract Act, 9th ed. p 25. 
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the new transaction, or some such transaction, has taken place. S. 6. 
This is no act of the party supposed to be revoking, and therefore 
.its effect, if any, cannot depend on the words of s, 3. It is perhaps 
needless to consider what would be the result if the first offeree in 
person were to overhear a conversation between the vendor and 
the new purchaser constituting an agreement inconsistent with the 
first offer. We have already expressed a doubt whether the true 
meaning of s. 3 was to ascribe the effect of •ommunicating proposal, 
revocation, or acceptance, to acts done without any such intent. 

On the whole, we are unable to follow the learned commentators to 
whose interpretation wo have referred. 

Revocation not presumed.-As Lord Justice James said, 

“ primd fade every contract is permanent and irrevocable, and it 
lies upon a person who says that it is revocable or determinable to 
show either some expression in the contract itself, or something in the 

nature of the contract, from which it is reasonably to be implied that it 
was not intended to be permanent and perpetual, but was to be in some 

way or other subject to determination” (t). This dictum, and the 
Indian case cited in our note, really belong to the subject of interpre¬ 
tation, incases where it is alleged that an option to determine a com¬ 
pleted contract is conferred by the terms of the contract itself. But 
the principle that an intent to revoke what has once been deliberately . 
uttered will not be lightly presumed or too readily inferred appears 
to be equally applicable to proposals. Moreover, the Act does not 


(0 Llanelly By. and Dock Co. v. 
L. d, It. IT. B. Co. (1873) L. R. 8 Cli. 
942, 949. Accordingly, whgre a con¬ 
tract was made between thp widow of 
a Qayawal prieat and the defendant 
whereby the widow adopted the defen¬ 
dant, a married man, aa her eon in 
order that the defendant might get his 
feet worshipped by the dienlHe of her 
deceased husband and receive emolu¬ 
ments from them for the benefit of him¬ 
self and the widow, and the contract 
itself specified tbe circumstances under 
which it might be cancelled, it was 
held that, though the adoption was in¬ 
valid, the contract was not determinable 


at the mere choice of the widow so aa 
to affect the riglits created thereby in 
favour of the defendant. The Court 
said ! “ We are unable to accept the 
suggestion that the contract in this case 
was a contract of service, terminable 
upon reasonable notice. The contract 
itself indicates some of the circum¬ 
stances under which it may be ter¬ 
minated, and it is impossible to hold 
that the parties intended that the con¬ 
tract should bo terminable merely at 
the option of one of the parties”; 
Lachmi Dai Mohutain v. Kisaen Lcdl 
(1906) 11 C. W N. 147, citing James, 
L.J., aa above. 
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explicitly deal with interpretation anywhere. The Lord Justice 
went on to point out that many contracts, those of employment, 
agency, and the like, are by their nature not expected to be of inde* 
finite duration. The agreement before him was an agreement for 
running powers between tw’o railway companies. 

Lapse of time for Acceptance.—The rule laid down by 
sub-s. 2 is now elementary. We have aready bad to cite some of the 
authorities which recognise it. On the point of an acceptance after 
the expiration of a reasonable time being too late, there is one direct 
English authority, where it was held that a person who applied for 
share.s in a company in June was not bound by an allotment made in 
November (n). In a recent English company case an underwriting 
letter contained the words “ This engagement is binding on me for 
two months ”; they were incapable of operating as a promise, and 
it was held, with some doubt, that their real effect was an offer with 
a limit of two months for acceptance (»). 

Condition precedent to Acceptance.—As to sub-s. 3, it is 
not very easy to see what a condition precedent to acceptance means. 
The words (like .several other of the less felicitous phrases in the Act) 
appear to have been borrowed without much reflection from the 
draft Civil Code of the State of New York, completed in 1865 and 
never adopted in its own .Stfdc. There is nothing in the original 
context to throw light on them. A man proirosing a contract may 
request either a single act, or .several acts, or a promise or set of 
promises, or both acts and promises, as the consideration for a promise 
which he offers. The other party may do something obviouslv 
inconsistent with performing some or one of the things requested. 
This amounts to a tacit refusal, and accordingly the proposal is at an 
end (see p. 42, above), and the parties can form a contract only by 
.starting afresh. If the fact amounts to a refusal, there is no manifest 
reason for calling it failure to fulfil a condition precedent. The term 
is not used in this connection in English books. Everything required 
on the acceptor’s part to complete an acceptance would rather seem 
to be part of the acceptance itself. This sub-section does not appear 
to have been judicially interpreted, or indeed to have any very 
material effect. 


(B) Ratmgale Victoria Hotel Co. v. (ti) Uindky’e Gate [ISM] 2 Ch, 121 
Moniefiorc [18G6] L R. 1 Kx. 109. C. A. 
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Death or insanity of proposer.—The provision made by Ss. 6, < 
sub-s. 4 is quite clear. It is a variation from English law, where on 
the one hand it is understood that “ the death of either party before 
acceptance causes an offer to lapse,” without any qualification as 
to notice, and on the other hand it does not seem that supervening 
insanity of the proposer operates as a revocation at all, since the 
contract of a lunatic is oiJy voidable and not void. If an offer is 
addressed to a man who dies without haviyg accepted or refused it, 
his executors have no power to accept it either in England or in 
British India. For the proposer cannot be presumed to have intended 
to contract with a deceased person’s estate. This is very different 
from the case of one who accepts a proposal without knowing that 
the proposer is dead. 


7.—In order to convert a proposal into a promise, the 

Acceptance acceptance must- 
most bo absolute. (1) be absolute and unqualified; 

(2) be expressed in some usual and reasonable manner, 
unless the proposal prescribes the manner in which 
it is to be accepted. If the proposal prescribes a 
manner in which it is to be accepted, and the 
acceptance is not made in such manner, the pro¬ 
poser may, within a reasonable time after the 
acceptance is communicated to him, insist that 
his proposal shall be accepted in the prescribed 
manner, and not otherwise; but if he fails to do 
so he accepts the acceptance. 


Certainty of Acceptance.—The rule of the firat sub-section is 
in itself obviously necessary, for words of acceptance which do not 
correspond to the proposal actually made are not really an acceptance 
of anything, and, therefore, can amount to nothing more than a new 
proposal, or, as it is frequently called, a counter-offer. The difficulties 
which occur under this head are difficulties not of principle but of 
construction, the question being in every case whether a particular 
communication is to be understood as a real and absolute acceptance, 
or as introducing a condition or qualification which makes it only a 
stage in a course of negotiation capable of leading, but not necessarily 
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8 . 7 . leading, to a concluded contract. Sometimes additional words that 
seem at first sight to make the acceptance conditional are no more 
than the expression of what the law implies, as where in England an 
offer to sell land is accepted “ subject to the title being approved by 
our solicitors.” The reasonable meaning of this appears to be not to 
make a certain or uncertain solicitor’s opinion (which might be 
arbitrary) final, but only to claim the purchaser’s common right of 
investigating the title with professional assistance and refusing to 
complete if the title proves bad (w). On the other hand, reference to 
special conditions not known to the other party (x), as distinguished 
from terms already made part of the proposal (y), will prevent an 
acceptance from being final. So will a reference to future unspecified 
terms “ to be arranged,” or the like, between the parties or their 
agents {z). But an acceptance on condition, coupled with an 
admission that the condition has been satisfied, may be in effect 
unconditional («). 

Although there can be no contract without a complete acceptance 
of the proposal, it is not universally true that complete acceptance 
of the proposal makes a binding contract; for one may agree to all 
the terms of a proposal, and yet decline to be bound until a formal 
agreement is signed (6), or some other act is done. This is really a 
case of acceptance with an added condition, but of such special 
importance as to call for separate mention. There may be an express 
reservation in such words as these: “ This agreement is made 
subject to the preparation and execution of a formal contract ” (c). 


(w) Hussey V. IHyrne-Payne (1879)4 
App. Ca. 311, 322, per Lord Coima: 
(followed, Treacher rf: Co. v. Mahomedally 
(1911) 30 Bom. 110.) Tlio deciaion of 
the C. A., who had taken a different 
view on this point, waa affirmed on other 
grounds. 

(a) Jones v. Daniel [1894] 2 Ch. 332. 
(y) Filiy V. IlounseU [1808] 2 Ch. 737. 
(r) Haneytrum v. Marryatt (1857) 8 
H. L. C. 112; Stanley v. Dowdeewell 
(1874) L. R. 10 C. P. 102. 

(o) Baterta v. SecurUy Co. [1887] 1 
Q. B. Ill, C. A. The principle ia 
aonnd bnt ita application in the parti¬ 


cular case douhtful; see The Equitable 
Fire and Accident OJfice v. The Chiny 
Wo Hong [1907] A. C. 96, 101, 

(b) If to a proposal or offer an 
assent bo given subject to a provision 
as to a contract, then the stipulation 
as to tho contract is a term of the assent, 
and there is no agreement independent 
of that stipulation ” : Chinnock v. Mar- 
ehianese of Ely (1865) 4 D. J. 8. 638, 
646. 

(c) Wim V. Butt (1877) 7 Ch. D. 
29: Finch. Sel. Ca. 81, followed in 
Hahfeldt-Wildenburg v. Alexander [1912] 
lCh. 284. 
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Or a proposal for insurance may be accepted in all its terms, but with B. 1. 
the statement that there shall be no assurance till the first premium 
js paid. Here again there is no contract, but only a counter-offer, 
and the intending insurer may refuse a tender of the premium if 
there has meanwhile been any material change in the facts constituting 
the risk Jo be insured against (d). Where there is no precise clausa 
of reservation, but the acceptance is not obviously unqualified, 
it becomes a question of construction whether the parties intended 
that the terms agreed on should merely be put into form, or whether 
they should be subject to a new agreement the terms of which 
are not expressed in detail (e), and this must be determined 
by examination of the whole of a continuous correspondence or 
negotiation. It will not do to pick out this or that portion which, if 
it stood alone, might be sufficient evidence of a contract (/). But 
where it appears that a complete contract was formed by unqualified 
acceptance of an offer at a certain date, subsequent negotiations 
will have no effect unless they amount to a new agreement {g). 

In British India it has been laid down, in accordance with 
English law as well as with the terms of the Act, that an acceptance 
with a variation is no acceptance; it is simply a counter-proposal, 
which must be accepted by the original promisor before a contract 
is made ( h). Thus where an offer was made for the purchase of certain 
goods which were to be ordered out from Europe, and the offer was 
accepted free Bombay Harbour and interest,” being a term not con¬ 
tained in the offer, it was held that there was no acceptance within the 
meaning of this .section. Where a buyer signed a bought note after 
inserting therein in Chinese certain terms which were not in the sold 
note previously signed by the seller, it was held that there was no 


(d) Canning v. Farquhar ( 1880 ) 16 
Q. B. Div. 727; eee especially per 
Lindley, L. J., at p. 733. 

(c) Jessel, M. R., in Winn v. Bull, 
note (c) above. 

(/) Hu»mj T. Hornt-Payne (1879) 4 
App. Gas. 311; Aryodaya 8, & W, Co, 
V. Jaralpratad (1903) fi Bom. L. R. 
909. 

(J) Perry v. Snffielie Ltd. [1916] 2 


Ch. 187, C. A. 

(h) Per Cur.f Haji Mahomed v. 
Spinner (1900) 24 Bom. 610,623. Here 
the plaintifls maintained that the addi¬ 
tional term was already implied in the 
offer by a previous course of dealing or 
otherwise. The defendant maintained 
that there was a contract without that 
term. The Gourt held that there was no 
contract at alb 
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B. 7. contract unless the seller accepted the additional terms in Chinese (t). 
In such a case the acceptance with a qualification is in its nature 
a counter-proposal which, if accepted by the proposer, would con¬ 
stitute an agreement (j). The English authorities have also been 
followed on the point that parties are free to provide that the agree¬ 
ment shall not be complete and operative until its terms ar^ reduced 
into writing, or are embodied in a formal document, and that it is a 
question of interpretation jrhether they have done so or not. Where, 
however, there is no such stipulation express or implied, the mere 
circumstance that the parties desire to put the agreement into 
writing or in a formal instrument will not prevent the agreement 
from being enforced, a.s3uming, of course, that an agreement other¬ 
wise complete and enforceable is proved (k). The circumstance 
that the parties do intend a subsequent agreement to be made is 
evidence to show that they did not intend the previous negotiations 
to amount to an agreement, though not conclusive; they will be 
bound by a previous agreement “ if it is clear that such an agreement 
has been made ” (!). Where, however, the formalities are not of 
the parties’ selection, so that nothing turns upon the intention of the 
parties, no inference against a concluded agreement can be drawn 
from the non-completion of these formalities. Thus while a .suit 
was pending the parties entered into a written agreement whereby 
the plaintiff agreed to accept the property of the defendant in 
adjustment of the suit. The agreement was not recorded as required 
under s. 98 of the Code of Civil Procedure then in force, being Act 
VIII of 1859 [now Code of Civil Procedure, 1908, 0. 21, r. 2]. It 
was not, therefore, such a final adjustment of the suit as precluded 
the case from being proceeded with. The plaintiff, taking advantage 
of that fact, proceeded with the suit, and obtained a decree against 
the defendant. The defendant subsequently brought a suit against 
the plaintiff for damages for breach of the agreement; and it was 


(i) Ah Shain Shoke v. Moothia 
CheUy (1899) 4 C. W. N. 453. 

(;*) Bhagxcandoi v. Shiv Dial (1013) 
Ponj. llec., no. 02, whero the coonter- 
proposal was accepted. 

(fc) Whymper v. BucHi (1879) 3 All. 
469* citing Brogden v. Mutropolilan 


Railway Co. (1887) 2 App. Ca. 666; 
Letuis V. J5raM(l877) L. R. 3 Q. B. J>. 
667; Bonruwell v. Jenkiiu (1878) L. B. 
8 Ch. D. 70. 

(0 Ridgway v. Wharton (1866—7) 6 
H. L. C. 238, 264. 
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held that he was entitled to damages, there having been a binding S. T. ' 
agreement between the parties, though the formality of recording the 
agreement was not completed (w). Such cases, however, must be 
distinguished from those where the negotiations have not led to a 
concluded agreement. Thus in Koylash Chunder v. Tariney Chum («) 
the defendant wrote to the plaintiff: “ The value of your house has 
been fixed through the broker at Rs. 13,126. Agreeing to that value, 

I write this letter. Please come over tc^ the office of my attorney 
between three and four this day with the title deeds of the house and 
receive the earnest.” In reply the plaintiff wrote; “ You having 
agreed to purchase our house for Rs. 13,125, have sent a letter through 
the broker, and we are agreeable to it, and wo will be present between 
three and four this day at your attorney’s, and receive the carncst.” 

The plaintiff and the defendant met at the attorney’s office, but the 
attorney was absent, and accordingly no inspection of title deeds 
or payment of the earnest money took place. The plaintiff sued 
the defendant for specific performance, but it was held that there was 
no binding contract, as two important matters—namely, inspection 
of the deeds (o) and the amount and payment of the earnest money— 
were left to bo arranged at the attorney’s office. Garth, C.J., said: 

“ As regards the earnest money, it must be observed that both 
parties treat that as an clement in the bargain. . . . Suppose the 
meeting had taken place, and the parties had been unable to agree 
as to the amount of the earnest money, how could it possibly have 
been said that they had arrived at any binding agreement ? ” (p). 


(m) Thoia VenJcata<:h(llasami v. KriM- 
nasavmy (1874) 8 M. H. C. 1. See 
Mullft’s Code of Civil Procedure, 6th ed. 
pp. 480, 481. 

(n) (1884) lOCaL 588. 

(o) It looks as if there had been some 
misapprehension here. In English prac> 
tice, at any rate, a ountraot for par* 
ohase of land is not suspended until the 
title has been shown; there is a com* 
plete contract aa soon as all the terms 
—including special conditions, if any, 
as to tiUe-^hare been t^reod upon, sub* 
|eot to the purchaser’s right to rescind, 
or to compensation, if a title ot 


sliown according to the contract, and 
often, by agreement, to the vendor’s 
right to rescind if he cannot remove 
any objection. 

(p) It looks very much as if some 
well-known customary proportion cl 
earnest money was really intended by 
the parties, but apparently there was 
no proof of this. In SreegopeU v. Ram- 
chum (1882) 8 Cal. 856, a document 
purporting to be an agreement relating 
to the sole of a house was made ** sub¬ 
ject to the approval of the purchaser’s 
solicitor,” and it was held, citing Hud¬ 
son V. Buckf 7 Chu D. 683, and Husasi/ 
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8 . 7. A provision in an agreement for the sale of a house that on 
approval of the title by the purchaser’s solicitor the purchase money 
should bo paid” has not the effect of rendering the completeness 
of the agreement conditional upon the approval of the title by 
the solicitor, but of simply fixing the time for the payment of the 
purchase money without waiting for a conveyance (q). 

Apparent without real Aooeptance.—In exceptional circum¬ 
stances there may bo an ^unconditional acceptance in terms of a 
proposal which in fact the parties do not understand in the same 
sense, and which neither party is estopped from understanding in his 
own sense. Here the acceptance is merely apparent, and no contract 
is formed. Such cases are better postponed till we come to s. 13, 
which see. 

Manner of Acceptance (sub-s. 2).—A propo.sal mvist be accepted 
according to its terms. Therefore, if the propo.ser chooses 
to require that goods shall be delivered at a particular place, he is 
not bound to accept delivery tendered at any other place (r). It is 
not for the acceptor to say that some other mode of acceptance which 
is not according to the terms of the proposal will do as well. 

The pre.sent sub-section, however, throws on the proposer the 
burden of notifying to the acceptor that an acceptance not in the 
prescribed m.anner and form is insufficient, and ho remains bound if 


Y. Horne-Payne (in C. A.), 8 Cli. D. 
670, that there was no complete con¬ 
tract between tlio parties until the 
title was approved by the purchaser’s 
solicitor, who was for that purpose con¬ 
stituted the sole and absolute judge as 
to whether or not there was a good title, 
provided ho acted reasonably and boni} 
fide. This case seems, however, of 
doubtful authority, as Wilson, J., did 
not feel free to follow the opinion ex* 
presseil by Lord Cairns in Hussey v. 
Homt-Payne in the House of Lords (see 
p. 60, above), which would presumably 
be upheld by the Judicial Committee. 
It would be a misfortune to Indian juris- 
prodenco if English decisions made with 
regard to the very peculiar English con¬ 


ditions of land title and transfer wore 
to be followed literally and indis¬ 
criminately by the Indian Courts. 

( 5 ) Cohen V. Sutherland (1890) 17 
Cal. 919. 

(r) Eliason v. Henshaw (1819) Sup. 
Ct. U. S., 4 Wheaton, 225 ; Finch, Sel. 
Ca. 5C. A communication by post 
of any demand or oifor generally 
authorizes the post as a proper mode of 
conveying the answer, but a genera! 
authority to pay a sum due by remit¬ 
tance through the post will not 
authorize the unusual practice of enclosing 
considerable sums of coin or negotiable 
notes in a post letter: Mitehdl Henry 
V. Normch XJniwi 8oci^ [19181 
2K -*7,0.^ 
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he fails to insist on an acceptance such as he required. No previous Ss. 7, 
or subsequent authority for this has been found in the Common 
Law, nor does analogy seem to favour it. 

At all events, one party to a negotiation cannot impose on the 
other the burden of expressly refusing either an original offer or a 
counter-offer by saying that he will assume acceptance unless he 
hears to the contrary (s). Assent to his terms is a positive act within 
the other party’s discretion, and he has no right to presume it. 

Neglect to answer a business offer is certainly not, as a rule, prudent 
or laudable; still there is no legal duty to answer at all. 

8.—Performance of the conditions of a proposal, or the 
acceptance of any consideration for a 
periS^'condi^ reciprocal promise which may be offered 
tions, or receiving a proposal, is an acceptance of the 

proposal. 

General Offers.—The terms of this section are very wide. 
Nothing like them occurs in the original draft of the Indian Law 
Commissioners, nor, so far as known to us, in any authoritative 
statement of English law. They appear to have been taken from 
the draft Civil Code of New York, with shght verbal alteration. In 
the absence of illustrations, their intended scope is not very clear. 

It seems, however, fairly certain that the division of the subject- 
matter of the section into two branches, “ performance of the con¬ 
ditions of a proposal ” and “ acceptance of any consideration for a 
reciprocal promise which may be offered with a proposal,” corresponds 
to the general division of proposals into those which offer a promise 
in exchange for an act or acts and those which offer a promise in 
e.xchange for a promise. We have already noted on s. 2 (a) and (b) 

(p. 15, above) that the word proposal, as defined by the Act, seems 
to be limited to the offer of a promise. Accordingly “ performance 
of the conditions of a proposal ” seems to be nothing else than doing 
the act requested by the proposer as the consideration for the promise 
offered by him, as when a tradesman sends goods on receiving an 
order from a customer. The only previous definition of acceptance 

(«) FeWmue v, BindUy (1862) 11 Set C«. 81 Cp, Haji Mahomed v. 

C. B. N, S. 869;132B.B. ?84;FiQoh, (1900) 24 Bom. 510,824. 
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8 . in the Act is that a proposal is said to be accepted when the person 
to whom it is made “ sipiifies his assent thereto ” (s. 2 (b)). This 
has to bo read with the provisions as to communication in ss. i and 
7. >So far there might have been doubt whether acceptance can 
ever be binding without communication; and, indeed, the present 
section does not expressly dispense with communication in any case. 
Ncvcrthcles.s it appears, in its first branch, to recognise the fact that 
in the case-s in which the offeror invites acceptance by the doing of an 
act “ it is sometimes impossible for the offeree to e.xpres8 his accept¬ 
ance otherwise than by performance of his part of the contract ” (f). 
The most obvious example is where a reward is publicly offered to 
any person, or to the first person, who will recover a lost object, procure 
certain evidence, or the like. Here the party claiming the reward 
has not to prove anything more than that he performed the conditions 
on which the reward was offered, which conditions may or may not 
include communication by him to the propo.ser. In the simple case 
of a reward propo.sed for something in which the proposer has an 
obvious intercist, there is not likely to be any other question than 
what the terms were, and whether they have been sati.sfied by the 
claimant. But analogous or seemingly analogous castes may be less 
simple. There may be questions whether the offer was .sullicicntly 
certain, or whether it was intended, or could reasonably be taken, 
a.s the offer of a contract at all. In England an open letter of credit 
authorising the addressee to draw on the issuer to a specified extent, 
and requesting “ parties negotiating bills under it to endorse parti¬ 
culars,’' has been held to amount to a general invitation or request 
to advance money on the faith of such bills being accepted, and to 
constitute a contract with any one so advancing money while the 
credit remained open («). This is undoubted law, but the same cannot 
be said of the judgments which have held {in the circumstances, not 
quite decisively) that when a sale by auction is advertised as without 
reserve the auctioneer makes a general offer to bidders, which becomes 
a binding promise to the highest bond fide bidder, and gives him 
a tight of action “ as upon a contract that the sale shall be without 


(0 Anaon, Law of Contract;, p. 31, Ez parte Asiatic Banking Corporation 
(1867) L. R. 3 Ch. 3»1; Finch, Sel. C». 
(«) JU Affra and Maskman^s Bank, 40. 
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reserve ” (v); and that a railway company’s time-table is a general . 8 , 8 , 
proposal to run trains according to the table, which is accepted by . 
in intending passenger tendering the price of a ticket (w). These 
ast-mentioncd cases, at any rate, mark the extreme limit of effective 
proposals of a contract as distinguished from the invitation of pro¬ 
posals by a general statement of the terms on which one is minded 
to do business. It has been held, on the other hand, that when 
particular goods are advertised for sale by auction the auctioneer 
does not contract with any one who attends the sale, intending to 
purchase those goods, that they shall be actually put up for .sale (i); 
and that an advertisement for tenders for goods to be sold is not a 
proposal capable of being a contract to sell to the highest bidder, 
but “ a mere attempt to a.scertain whether an offer can be obtained 
within such a margin as the sellers are willing to adopt” (i/). In 
some cases the difficulty of ascertaining the acceptor, if the announce¬ 
ment is treated as a proposal, is enough to dispose of the question. 

A second-hand bookseller’s catalogue is not a series of offers, but only 
invitation of offens; for if the catalogue had the effect of proposing 
a sale of every book to the first person who paid or undertook to pay 
the marked price, the bookseller would be bound to decide at his 
peril, as between practically simultaneous applicants, whoso accept- 
.11 ice was first in order of time, and this might involve obscure matters 
of both fact and law. Clearly the bookseller docs not mean to tie 
fits hands in this way, nor can any reasonable customer suppose that 
ho does. In fact, interpretation must be largely guided, in this class 
of transactions, by business usage and common sense. Where 
the acceptance of a proposal consists of the performance of the 
condition of the proposal, the contract is made at the place where the 
condition is performed (z). 


(v) Warhm v. Harruen (18.59) 1 E. * 
E. 309, Ex. Ch. 1 Knch, Set Ca. 16. Two 
membera of the Court preferred to say 
that the auctioneer was liable aa on a 
warranty that he had authority to Bell 
without reserve. Probably courts of 
first instance in England are bound to 
follow this case. See JohnsUm v. Boyee 
[1899] 2 Ch. 73, 77. 

(te) Dentm v. 0. N. B. Co. (1856) 5 
E. ft B. 860. It was also held that an 


action for deceit would lie on the facts. 
This opinion is not easy to reconcile 
with later authorities. See Pollock 
on Torts, 10th ed. 311. 

(i) floiTM y. Nickerson (1873) L. R. 
8 Q. B. 286. 

(y) Spencer r. Bariiny (1870) L E. 
6 0. P. 661. 

(r) Silaram Mansart v. Thompson 
(1005) 32 Cab 881. 
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Acting: on offer—when snfflcient Acceptance.—The natnre of 
the acceptance required in these cases was considered by the English 
Court of Appeal in Carlill v. Carbolic Smoke Ball Co. (a). The 
defendant company, being the proprietor of the “carbolic smoke 
ball,” a device for treating the nostrils and air passages with a kind 
of carbolic acid snuff, issued an advertisement offering £100 reward 
to any person who should contract influenza (or similar ailments as 
mentioned) after having used the ball as directed. It was also stated 
that £1,000 was deposited with a named bank, “ showing our sincerity 
in the matter.” The plaintiff bought one of the smoke balls by retail, 
did use it as directed,and caught influenza while she was still using 
it. Hawkins, .1. (6), held in a considered judgment th.at she w.as 
entitled to recover £100 as on a contract by the company. On appeal 
from this judgment it w.as held that the defendant company could 
not bo heard to say the offer was not meant seriously; that the 
terms, though rather vague, were capable of a certain meaning, 
and at least included the event, which had happened, of the plaintiff 
taking influenza while still using the remedy; and that, if the offer 
was unguarded and improvident, that wa.s the defendants' own tolly 
and no answer to the plaintiff's claim. There was an offer to any one 
who performed the condition (namely, of using the smoke ball as 
directed) on the faith of the advertisement; and by such performance 
it became a contract,not absolute,but subject to the further indepen¬ 
dent condition of the user contracting influenza or the like while 
using the remedy, and perhaps during .some reasonable time after¬ 
wards. (As to conditional, or, as the Act calls them, contingent 
contracts in general, see Chap. III., below, ss, 31 sqq.) As to the 
objection that to complete the plaintiff’s acceptance of the offer 
there must either be communication to the defendant or some act of 
a public nature, Bowen, L.J., said (c): “One cannot doubt that, 
as an ordinary rule of law. an acceptance of an offer made ought to 
be notified to the person who makes the offer, in order that the two 

minds may come together. But there is this clear gloss to be 

made upon that doctrine, that, as notification of acceptance is 


(o) [1893] 1 Q. B. 266. Q. B. 484. 

(6) The facts sroro not diaputed. See (e) [1893] 1 Q. B. at p. 269. 
the report in the Court below, [1892] 2 
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* required for the benefit’of the person who makes the offer, the person 
who makes the offer may dispense with notice to himself if ho thinks 
it desirable to do so, and I suppose that there can be no doubt that 
\vhere a person, in an offer made by him to another person, expressly 
or impliedly intimates a particular mode of acceptance as sufficient 
to make the bargain binding, it is only necessary for the other person 
to whom such offer is made to follow the indicated method of accept¬ 
ance : and if the person making the offer expressly or impliedly inti¬ 
mates in his offer that it will be sufficient to act on the proposal 
without communicating acceptance of it to himself, performance 
of the condition is a sufficient acceptance without notification.” 
Cp. s. 7 (2) above. 

It was said without hesitation, several years earlier, by a very 
learned American writer, that “in a unilateral contract 
where a performance is given for a promise—“ an acceptance in terms 
may be, and commonly is, dispensed with ” (d). Earlier still the 
question had been judicially thrown out; “If a man writes, 
‘ Send me such and such goods, and I will pay for them,’ is not the 
sending of the goods, without more, an acceptance of the offer ? ” (e). 
Perhaps it would not be a safe and more elegant way of stating the 
Irw to say that a propo.sal is in every case accepted by performance 
oi its conditions (or perhaps, more accurately, by compliance with 
its terms); that communication by the acceptor to the proposer or 
his authorised agent is necessary when the terms consist of or include 
a counter-promi.se (for there is no promise at all without communi¬ 
cation) (/); but that when only acts are required the communication 
of their performance may or may not be added as a term of the offer 
at the will of the proposer, which may be either express or inferred 
from the nature and circumstances of the proposal. From this 


{d) Langdoll, Sumtiiary of the Law 
of Contracts, s. 12-; cp. Harriman on 
Contract, § 48, 2nd ed. 

(c) Cresawell, J., in Harvey v, JoAn- 
aton (1848) 6C. B. 295, 304 ; 77 R. B. 
328, 332. The suggestion appears to 
have escaped the notice of text>writers 
for manjr years. 

(/) Even the English doctrine (un¬ 


known in India) that a covenant by 
deed is binding without communication 
to the covenantee is no real exception. 
The maker of the deed is bound, not 
because a promise not communicated 
can of itself be binding, but because be 
has solemnly acknowledged himself to 
be bound. 
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8.8. point of view, the present section of the Act would be logically prior 
to 8. 7. 

Docs an act done by a person in ignorance of the proposal amount 
to “performance of the conditions of the proposal” within the 
meaning of this section ? According to the High Court of Allahabad 
it does not. The plaintiff in that case was in the defendant’s service 
a.s a munib. The defendant’s nephew absconded, and the plaintiff 
volunteered his servic* to search for the missing boy. In his 
absence the defendant issued hand-bills offering a reward of Rs. 501 
to any one who might find out the boy. The plaintiff traced him 
and claimed the reward. The plaintiff did not know of the hand¬ 
bills when he found out the boy. Held that the plaintiff was not 
entitled to the reward (g). The Court declined to follow the 
English case of Williams v. Canmrdine (A) as an authority that if A. 
offers a promise for an act, and li. does the act in ignorance of the offer, 
B. is neverthclc.s.s entitled to claim iwrformance of the promise from 
A. A .somewhat peculiar case came up recently before the Judicial 
Committee (i). The plaintiff was a grandniece of Papamraa, 
a wealthy Hindu widow, and was brought up by her from early age. 
At the age of fourteen the plaintiff was married to an ex-zamindar 
who owned property of considerable value. Papamraa was an.xious 
that the plaintiff, although married, should continue to live with 
her, and she promised that if the plaintiff and her husband would 
reside with her, she would make provision for her on a fairly ample 
scale by the purchase of immoveable property for her. The plaintiff 
and her husband accordingly lived with Papamma. In 1893 Papamma 
bought a village in her own name, but, as she stated, for the appellant. 
Dissatisfaction arose because it was not transferred to the 
plaintifl, and the husband consequently ceased to reside with 
Papamma. Papamma sent messages to the husband asking him to 
return, but he did not return. In October 1893 Papamma wrote 
a letter in her own hand to the plaintiff herself stating that the 


(<j) Lnlman Shukla v. Oauri Butt 
—(1913) 11 All. L. J. 489. 

V, 'M (1833) 4 B. & A. 621, 38 R. E. 

' ‘louttful whether-tbe Court 

azo. . - - ^decide: at any rate the 
intended so to 


decision is not roceived in that sense 
in En^and. 

(i) Malraju Lahhmi Venhxyyamma 
y. Venkata NaraHmha Appa Rao (1916) 
L, B. 43 Inda Ap. 138; 39 Mad. 509. 
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irillage had been purchased for the appellant and would be transferred 8. 8- 
to her upon the writer’s death. The plaintiff and her husband there¬ 
after resided with Papamma until Papamma’s death in 1899. After 
Papamma’s death the plaintiff instituted a suit for a declaration that 
she was entitled to the village and for possession thereof. Their 
Lordships held that the letter of October 1893 constituted a promise 
which was accepted by the plaintiff, and that there was a completed 
contract which entitled the plaintiff to possession of the village : 

“ The Board is of the opinion accordingly that there has been a com¬ 
pleted contract. Papamma accomplished her desire, and she obtained 
the consideration which she had so much at heart. Acceptance 
of her terms and compliance with her stipulation were made. The 
words of Lord St. Leonards in Maunsdl v. Hedges (j) might bo 
asked here : “ Was it not a proposal, with a condition, which being 
accepted, was equivalent to a contract ? Their Lordships do not 
doubt that it was ” (k). 

Acceptance by receiving consideration_The second branch of 

the section as to “acceptance of any consideration,” etc., 
is rather obscure. It is hard to say with any certainty to what 
particular class or classes of transactions it relates; nor has anything 
Incurred, so far as is known, to throw light upon it in the generation 
wiiich has elapsed since the Act was passed. The words seem more 
appropriate to gifts or transfers of property than to contracts. It is 
generally sound principle, no doubt, that what is offered on conditions 
must bo taken as it is offered. The use of the word “ reciprocal ” 
is curious, for it seems to exclude the most obvious class of cases, 
as where goods are sent on approval, and the receiver keeps them 
with the intention of buying them. Here the seller need not and 
commonly does not offer any promise, and there is therefore no question 

of a reciprocal promisees defined in the Act (s. 2 (f)). No doubt 

the acceptance of an offered consideration, as such, amounts to giving 
the promise (whether reciprocal or not) for which it was ofiered, or 
else raises an equivalent obligation. But a thing which is offered 
in one right and for one purpose may be taken under a different 
claim of right and with a different intent; and in that case (which is 

O') (1864) 4 H. L. C. 1039. at p. 622. 

(i) L. R 431. A., at p. 146 : 39 Mad., 
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I. 9. exceptional but of some importance) the legal result will not be a 
contract between the parties, whatever else it is capable of being, 
unless indeed the party receiving the thing so conducts himself as to 
lead the proposer reasonably to conclude that there is an accept¬ 
ance according to the offer; and then the proposer can hold him 
liable on the universal principle that a man’s reasonably apparent 
intent is taken in law to be his real intent. We cannot suppose that 
the present section is intended to preclude all inquiries of this kind 
by making every receipt in tact of a thing offered by way of consi¬ 
deration a conclusive acceptance of the proposal. 

9.—^In so far as the proposal or acceptance of any pro- 
I’romisos, ex- made in words, the promise is 

press and implied, express. In SO far as such 

proposal or acce])tance is made otherwise than in words, the 
promise is said to be implied. 

Express and tacit promises.—This section assumes rather than 
lay.s down that which we have already found it needful to mention 
in the course of the commentary, namely, that both proposals 
and acceptances may take place without express words. An implied 
promise, in the sense of the Act, is a real promi.se, though not conveyed 
in words. It must be distinguished from the promises frequently 
said in English books to be implied by law, which wore fictions re¬ 
quired by the old system of pleading to bring cases of “ relations 
resembling those created by contract” (.ss. C8-72, below) within 
the recognised forms of action, and sometimes to give the plaintiff 
the choice of a better form of action. Thus, if the plaintiff desired 
to sue for a liquidated sum in the general form of assumpsit instead 
of in the less convenient form of debt, the law conclusively “ implied ” 
a promise to pay the debt, though there might not have been any 
promise in fact. The actual promise “ made otherwise than in words ” 
is a matter of fact which in common law practice would be 
established by the verdict of a jury; whereas in the case of the 
fictitious promise a jury might have to find the tacts on which the law 
proceeded, but would not have been allowed to find that there was 
no real promise. 

A tacit promise may be implied from a continuing course of 
conduct as well as from particular acts. Thus an agreement between 
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^rtners to vary the terms of the partnership contract may “ either 8. 9. 
ie expressed or be implied from a uniform course of dealing ” (s. 252 
1.805 below, which reproduces well-settled English law). Where parties 
lavo acted on the terms of an informal document which has passed 
letween them, but has never been executed as a written agreement 
T expressly assented to by both, it is a question of fact whether their 
onduct establishes an implied agreement to be bound by those 
erras (1). • 

The language of the section appears to assume that the terms of 
a contract may be (as undoubtedly they may, by familiar law and 
practice) partly express and partly implied. A term which, in the 
opinion of the Court, results from the true coastruction of the language 
used by the parties may be said to be implicit in that language, but 
in the sense of the present .section it is not implied; for it is contained 
in the words of the agreement (m), though not apparent on the face 
of them. But there is a class of cases, of considerable importance 
in England, where the parties are presumed to have contracted with 
tacit reference to some usage well known in the district or in the 
trade, and whatever is prescribed by that usage becomes an additional 
term of the contract, if not contrary to the general law or excluded 
. y e.xprcss agreement. Such terms are certainly implied, as resulting 
not from the words used, but from a general interpretation of the 
transaction with reference to the usual understanding of persons 
entering on like transactions in like circumstances. In India the 
only ca.ses of this kind which have been reported in the High Courts 
appear to be on implied contracts to pay intcre.st. Such a contract 
may exist by reason of mercantile usage (n). The ground on which 
usages of this kind are enforced is not that they have any intrinsic 
authority, but that the parties are deemed to have contracted with 


(0 Brogden v. Metropditan Railway 
Co. (1877) 2 App. Cft. 066. This migbi 
also be regarded as a case of accept¬ 
ance by acting on the terms of a pro¬ 
posal. 

(»i) We say ayreenunt, not necessarily 
contract. It often depends on the true 
construction of an agreement whether it 
is a contract or not. 

(ff) In Juggomohun Qhoee v. Manick- 


ckund (1869) 7 M. I. A. 263, a new 
trial was ordered on the ground that the 
evidence of mercantile usage had not 
been sufficiently considered. On the 
new trial the evidence was found insuAi- 
cient, and on a fresh appeal the Judicial 
Committee refused to disturb the Judg¬ 
ment: Juggotnohun OhoH v. Kaisree- 
ekund (1862) 9 M. I. A. 260. 



64 


THE IKDLUr CONTRACT ACT. 


II. 9,10. reference to them. They need not, accordingly, be ancient or uni¬ 
versal. It is enough that they arc in fact generally observed by persons 
in the circumstances and condition of the parties. 


CHAPTER II. 

Of Contracts, Voidable Contracts and Void 
• Agreements. 

10.—^All agreements are contracts if they are made by 
the free consent of parties competent to 

What agree- . i i 

mente are con- contract, foi a lawful Consideration and 
with a lawful object, and are not hereby 
expressly declared to be void. 

Nothing herein contained shall affect any law in force 
in British India, and not hereby expressly repealed, by which 
any contract is required to be made in writing or in the 
presence of witnesses, or any law relating to the registration 
of documents. 

The first paragraph of this section is developed and applied by 
the more specific provisions of several following sections, which will 
be considered as they occur. 

As to contracts required to he in writing.—See s. 25, siib-ss. 1 and 
3, and s. 28, Exception 2. See also Indian Companies Act VII of 1913, 
s. 9 as to memorandum of association, s. 19asto articles of association, 
and s. 88 as to contracts by companies. In this connection may also 
be noted the provisions of the Transfer of Property Act which require 
a writing in the case of a sale (s. 54), of a mortgage (s. 59), lease 
(s. 107) and gift (s. 123), and the provisions of the Indian Trasts Act 
which require a trust to be created in writing (s. 5); but these are 
not cases of contract in the proper sense of the word. Acknowledg¬ 
ments to save the law of limitation are required to be in writing by 
s. 19 of the Limitation Act XV of 1908. Submissions under the 
Arbitration Act IX of 1899 are similarly required to be in writing. 

Oral and documentary evidence.—The Act does not deal with 
the kind of proof generally required to establish the facts constituting 
a contract. In British India the law on that subject is codified in 
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the Evidence Act I of 1872. See especially ch. VI, of that Act, se. 91 Sa. 10, 
sqq., as to the exclusion of oral by documentary evidence. 

• Variance between print and writing.—Print and other mechanic¬ 
al equivalents of handwriting are generally in the same position with 
regard to rules of evidence and construction. But where a contract 
is partly printed in a common form and partly written, the words 
added in writing are entitled, as Lord Ellenborough said in a judgment 
repeatedly approved (o), if there should be ahy reasonable doubt upon 
the sense and meaning of the whole, to have a greater effect attributed 
to them than to the printed words ; inasmuch as the written words 
are the immediate language and words selected by the parties them¬ 
selves for the expression of their meaning, and the printed words arc 
a general formula adapted equally to their case and that of all other 
contracting parties upon similar occasions. But the print is not to be 
discarded altogether, and the Court should discover the real contract 
of the parties from the printed as well as from the written 
w'ords (p). 

As to the law relating to Registration.—S. 17 of the Indian 
Registration Act XVI of 1908 specifies documents which require to be 
registered; and s. 49 of the same Act provides that no document 
inquired by s. 17 to be registered shall affect any immoveable 
prop{?rty, imlesa it has been registered in accordance with the 
provisions of that Act. 

11 .— Every person is competent to contract who is of 
Who are com- the age of majority according to the law 
petent to contract, which iie is Subject, and who is of 

sound mind, and is not disqualified from contracting by any 
law to which he is subject. 

This section deals with personal capacity in three distinct 
branches: (a) disqualification by infancy; (b) (hsqualification by 
insanity; (c) other special disqualifications by personal law. 


( 0 ) Roberlton v. rretuh (1803) 4 601 ; Noorbhai v. AUalmx (1917) 19 

East, 130 i 7 R. R. 538, 540, approved Bom. L. R. 845. 

m H. L 0(!,nnv.j|fnr!,el«m[1893]A.C. (p) Paul Brier v. ChMal Jamdas 

351; m C. A„ Standard Marine Itt- (1906) 30 Bom. 1 
snronce Co. (1889) 22 Q. B. Div. 499 
5 
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6.11. Infancy.—As to infancy, the terms of the Act (q), as compared 

with the Common Law, were long a source of grave difficulty. By 
the common law an infant’s contract is generally not void but voidable 
at his option; if it appears to the Court to be for his benefit, it may bo 
binding, and especially if the contract is for necessaries. There was 
formerly, however, a current opinion, countenanced by the lax form.s 
in which some of the decisions were expressed, that infants’ agree¬ 
ments were of three kinds*: namely, that some were wholly void as 
being obviously not for the infant’s benefit, some valid as being 
obviously for his benefit, and all others voidable. This opinion is now 
quite exploded (r), but it was to be found in text-books at the time 
when the Indian Contract Act was framed. Still there was never 
any authority for saying that infants were absolutely incompetent to 
contract. The literal construction of the present section leads to the 
conclusion that being of the age of majority according to one’s 
personal law is a necessary element of contractual capacity. Such 
capacity is not in deed expressly denied to persons who are not of full 
ago, but a reader not acquainted with the rules of English law would 
naturally suppose that it was excluded by all but necessary implication. 
Since the Act, as a whole, purports to consolidate the English law of 
contracts, with only such alteration as local circumstances require, 
and there is no trace in the report prefixed to the original draft, or any 
other relative document, of any intention to make a new rule a.s 
to the contracts of minors, it is not surprising that the Indian High 
Courts endeavoured to avoid a construction involving so wide a 
departure from the law to which they had been accustomed; but 
the Judicial Committee has now declared that the literal construction 
is correct, and has suggested that it was intended to give effect to 
the rule of Hindu law on the subject (s). 

We may mention that in England the powers of infants to 
contract and to ratify their contracts have been much restrained by 
the Infants’ Relief Act of 1874, a statute of good intentions and imper¬ 
fect workmanship; and the Sale of Goods Act, 1893, s. 2, has declared 

($) They are almost idmitioal with (r) Ansoa, Law of Contract, 14th ed. 
thoeo of the original draft There is 135. 

nothing to show that the Commissioners (s) Mohori Bibee v. Dhumodaa Ohose 
\roro aware of any difficulty, Quare (1903) 30 Cat 639; L. R. 30 Ind, Ap. 
whether they intended to alter the law. 114. 
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the liability of infants to pay a reasonable price (<) for necessaries 
sold and delivered to them, and has defined necessaries according to 
the latest and best judicial authorities. These enactments, of course, 
have no authority in India, and can be referred to only for the 
purpose of illustrating the common law rules. The result of the 
statutes is to bring the English law much nearer to the Anglo-Indian, 
tor most practical purpose.?, than it mighjj seem at first sight. We 
proceed to the details of the Anglo-Indian law. 

Ago of majority.—This is now regulated by the Indian Majority 
-Vet IX of 187i). S. 3 of the Act declares that every person domiciled 
ill Brilkh India shall be deemed to have attained his majority when 
he shall have completed his age of eighteen years, and not before. In 
the ca.se, however, of a minor of whose person or property or both a 
guardian has been appointed by a Court, or of whose property the 
superintendence is assumed by a Court of Wards, before the minor has 
attained the age of eighteen years, the Act provides that the ago of 
majority shall be deemed to have been attained on the minor 
completing his age of twenty-one years. S. 2 of the Act declares 
that nothing in the Act contained shall affect the capacity of 
.my person to act in matters of marriage, dower, divorce, and 
ailoption. An order discharging the guardian of a minor under s. 48 of 
the Guardians & Wards Act, 1890, does not terminate the minority 
when it is obtained by fraud practised upon the Court by a third 
party (u). 

“Law to which he is subject.”—The age of majority as well as 
the disqualification front contracting is to be determined by the law 
to which the contracting party is subject. This provision is applied 
according to the principle of English law, namely, that the question 
of the capacity of a person to enter into a contract is decided by the 
law of his domicil, and not the law governing the substance of the 
contract. Thus in Kashiba v. Shripal (a) a Hindu widow above the 
age of sixteen and under the age of eighteen years, whose husband 


(() It need not be the price con- (1013) 24 Mud. L. J. 49. 
trooted for. We ehad recur to the eig- (c) (1894) 19 Bom. 697. Seo also 
nfflcance of this point. SMihani and Eiimotin Battle, Lid. v. 

(«) aabramankm v. Dataidiiiga Bou (1886) 7 All. 490. 


s. n. 
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8.11. had his domicil ia British India, executed a bond in Kolhapur (outside 
British India), where she was then residing. As the widow had not 
changed her domicil after her husband’s death, her domicil was the 
same as that of her husband at his death, namely, British India. The 
question aro.se whether her liability on the bond was to be governed 
by the law of Kolhapur (kx loci conlradus), or by the law of British 
India (law of her domicil). According to the law obtaining in 
Kolhapur, which ia Hiniu law unaffected by the Contract Act, she 
would have been liable on the bond, as the age of majority according 
to that law is sixteen years (»«), and the bond was executed by her after 
she completed her sixteenth year. According to the law in British 
India, namely, the Contract Act, she was not liable, ns the contract 
was made when she was under the age of eighteen years, .and was not 
ratified by her after she attained her majority. It was held that 
her capacity to contract was regulated by the contract Act, being 
the law of her domicil, and that under the Act .she was not liable 
on the bond. 

Minor’s contract.—If the fiv.st branch of the nile laid down in 
the .section be converted into a negative proposition, it reads thus: No 
person is competent to contract who is mi of the age of majority 
according to the law to which he is subject; in other words, a minor is 
not compeknl to contract. This proposition is capable of two con¬ 
structions : either that a minor ia absolutely incompetent to contract 
in which case his agreement is void, or that he is incompetent 
to contract only in the sense that he i.s not liable on the contract 
though the other party is, in which case there is a voidable contract. 
If the agreement is void, the minor can neither sue nor be sued 
upon it, and the contract is not capable of ratification; if it 
is voidable, he can sue upon it, though he cannot be sued by 
the other party, and the contract be ratified by the minor 
on hi.s attaining majority. The former current of Indian deci- 
.sions was that, as under the English law, a minor’s contract is only 
void.able at his option (i), ■ But in 1903 the point came before the 

(M?) See Mayac’s Hindu Law, a 210, Sarcewati (1891) 18 Cal. 269; contra, 
8 th 0(1. (1000). per Norris, J., Fatima v. Debnauth 

(t) Soihi Bhvsan v. Jadu iVatA (1885) (1893) 20 Cal. 508; and see Kashiba v. 

n Cal. 552; Ilanmant v. Jayarao /SAnpal (1894) 19 Bom. 697 (no decision 
(1888) 13 Bom. 5(i; Mahom^ Arif v. on the point in either case); 5ada«Att) v. 
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Judicial Committee in Mohori Bibee v. Dhamodas Ghose {y), on the S. 11 
question whether s. 64 of the Act, which deals with the rescission of 
^ voidable contracts and the duty of the party rescinding to restore any 
benefit received, applies to the contracts of infants. Admitting 
the general current of decision in India to have been in favour of 
holding such contracts only voidable, their Lordships considered 
themselves free to act on their own view; and having regard to the 
terms of ss. 2 and 10, as well as of the pres(git section, they held that 
“ the Act makes it essential that all contracting parties should be 
comiwtent to contract,” and especially provides that a person who by 
reason of infancy is incompetent to contract cannot make a contract 
within the meaning of the Act. It was accordingly held in that case 
that a mortgage made by a minor is void, and a money-lender who 
has advanced money to a minor on the security of the mortgage 
is not entitled to repayment of the money under ss. 64 and 65 on 
a decree being made declaring the mortgage invalid. This decision 
leaves no doubt that a mortgage by a minor being void, no decree 
can be passed on the mortgage either against the mortgagor personally 
or against the mortgaged property (z). 

Fraudulent Bepresentation.—In Mohori Bibee’s case cited 
above, it was contended on behalf of the money-lender that an order 
should be made for a return of the money advanced by him under 
8. 41 of the Specific Relief Act I of 1877. As to this part of the case 
the Judicial Committee said: “ Another enactment relied upon as 
a reason why the mortgage money should be returned is s. 41 of the 
Specific Relief Act (I of 1877), which is as follows:—‘ Sec. 41. On 
adjudging the cancellation of an instrument the Court may require 
the party to whom such relief is granted to make any compensation 
to the other which justice may require.’ Sec. 38 provides in similar 
terms for a case of rescission of a contract. These sections, no doubt, 
do give a discretion to the Court; but the Court of first instance, and 
subsequently the Appellate Court, in the exercise of such discretion, 

Trin^k (1898) 23 iJom. 146, the former Ap. 114. 

decisions followed with some hesitation. (z) Sard Ckand Milter v. Mohvn 
The decision of the Judicial Committee BiU (1898) 26 Cal 371, in which a 
stated in the text makes it useless to mortgage decree was passed, is no 
give details of these jadgments. longer good law. See judgment of 

(y) (1903) 30 CaL 539; L. B. 30 Ind. Joikins, J., on pi 386 of the report> 




8 . 11 . came to the conclusion that under the circumstances of this case 
justice did not require them to order the return by the respondent 
of money advanced to him with full knowledge of his infancy, and 
their Jxirdships see no reason for interfering with the discretion so 
exercised.” («). 

The decision has been regarded by the Indian Courts as an au¬ 
thority that the circumstances of a particular case may be such that 
having regard to s. 41 of the Specific Relief Act, the Court may, on 
adjudging the cancellatfon of an instrument at the instance of a 
minor, require the minor to make compensation to the other party 
to the instrument (h). It has accordingly been held that where a 
mortgage of his property by a minor is set aside by the Court, the 
Court may make compeusation to the lender if the loan was obtained 
by the minor by fraudulently representing that he was of full age (c). 
It has similarly been held that where a sale of his property by a minor, 
which, of course is void under the Privy Council ruling, is set aside 
by the Court, the Court may, if satisfied that the sale was procured 
by the minor by a fraudulent misrepresentation as to his age, direct 
the minor to make compensation to the vendor (d). 

It is well established in English law that an infant cannot 
be made liable for what was in truth a breach of contract by framing 
the action ex delicto. “ You cannot convert a contract into a tort 
to enable you to sue an infant” (e). Lately it has been held by the 
Court of Appeal in R. Leslie, Ld. v. Sheill (f) that where an infant 
obtains a loan by falsely representing his age, ho cannot be made to 
pay the amount of the loan as damages for fraud, nor can he be com¬ 
pelled in equity to repay the money. As to the extent to which the 
aid of equity can be invoked in cases of fraudulent misrepresentation 
as to age Lord Sumner said: “ I think the whole current of decisions 
down to 1913, apart from dicta which are inconclusive, went to show 


(fi) (1903) L. R. 30 Ittd. App. at p. 
125, 30 Cal. at p. 649. 

(5) See Datiaram v. Vimyai (1903) 
28 Bom. 181. at p. 190. 

(c) Kamia Prasad v. Sheo Oopal Lai 
(1904) 26 All. 342; Indar Sinyh v. 
Ifarindar Singh (1904) Punj. Bee. 
No. 33; Vaikuntarama 7. Authimoolam 


(1915) 38 Mad. 1071. 

(d) Jagar Naih Singh r. holla Prasad 
(1908) 31 AIL 21; SUam Lai v. Pam 
Piari (1909) 32 AU. 25; Balak Sam t. 
Dadu (1910) Punj. Rec. No. 76. 

(e) Jennings r. SunddU (1799) 8 
T. R. 335. 4 B. R. 680. 

(/) [1914] 3 K. B. 607. 




that, when an infant obtained an advantage by falsely stating him¬ 
self to be of full age, equity required him to restore his ill-gotten gains 
or to release the patty deceived from obligations or acts in law 
' induced by the fraud, but scrupulously stopped short of enforcing 
against him a contractual obligation entered into while he was an 
infant, even by means of a fraud . . . Restitution stopped where repay¬ 
ment began ” (g). His Lordship then proceeded: “The money was 
paid over in order to be used as the defendant’s own, and he has so 
used it and spent it. There is no que.stion of tracing it, no possibility 
of restoring the very thing got by the fraud, nothing but compulsion 
through a personal judgment to pay an equivalent sum out of his 
present or future resources, in a word, nothing but a judgment in debt 
to repay the loan. I think this would be nothing but enforcing a 
void contract. So far as I can find, the Court of Chancery never 
would have enforced any liability under circumstances like the pre¬ 
sent, any more than a Court of law would have done so (h). In 
Leslie V. Shill, the loan was not secured by a mortgage. The 
principle of that decision was applied by the Judicial Committee 
to a case from the Straits Settlements where the loan was secured by 
a mortgage of the minor’s property (t). 


Estoppel.—If a minor procures a loan or enters into any other 
igrecment by representing that he is of full age, is he estopped by s. 
11.5 of the Indian Evidence Act 1 of 1872 (j) from setting up that he 
was a minor when he executed the mortgage ? The point was raised, 
but not decided, in Mohori Bihee’s case (k). In that case the Judicial 
Committee said: “ The Courts below seem to have decided that this 
section does not apply to infanta ; but their Lord.aliips do not think it 
necessary to deal with that question now. They consider it clear 
that the section does not apply to a case like the present, where the 
statement relied upon is made to a person who knows the real facts 


(g) [1914] .1 K. B. at p. 618. 

(t) [1914] 3 K. B. at p. 619. 

(t) Mahomed Syedol Arifin v. Ye^h 
OoiGar4{ 1916) 43 I. A. 266, pp. 263* 
64, 21 C. W, N, 267. Seo Radha Shiam 
V. Behari lal (1918) 40 All. 668,669-660. 

O’) “ When one person has by his 
declaration, act or omission intentionally 
caused or permitted another person to 
believe a thing to be true, and to act 


upon such belief, neither ho nor his 
representative shall be allowed in any 
suit or proceeding between himself and 
such person or his representative to 
deny the truth of'that thing.” 

(^:) (1903) 30 I. A. 114, 122, 30 Cal. 
639, 646, referred to by Sumner, L. J., 
in his judgment in R. Ld v. 

SheiU [1914] 3 K. B. 607, at p. 616. 


S.ll. 
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S. 11. and is not misled by the untroe statement. There can be no estoppel 
where the truth of the matter is known to both parties, and their 
Lordships hold, in accordance with English authorities, that a false 
representation, made to a person who knows it to be false, is not such 
a fraud as to take away the privilege of infancy There is a conflict 
of judicial opinion in India. The High Court of Bombay has 
held that the section applies to minors, and that a sale of his proj)erty 
by a minor who had represented that he was of full age is binding on 
him (1). Similarly where a minor shareholder in a company 
continued to receive dividends on his shares after attaining majority, 
it was held that he was estopped by his conduct from denjung as 
betw'ecn himself and the liquidator of the company that he was a 
shareholder (m). The course of decisions in Calcutta .seems to be 
the other way. In Mohori Bihee’s case, the view taken both by the 
Court of first iustance and the Appellate Court seems to be that the 
.section does not apply to minors {n). The same view was taken in 
a recent case (o) where the Court said: “ It is unnecessary to 

con.sider whether a minor can be e.stopped in any case, but we think 
that the law of estoppel must be read subject to other laws such as 
the Indian Contract Act, and that a minor cannot be made liable 
upon a contract by means of an estoppel under s. 11,5 of the Indian 
Evidence Act, when .some other law (the Contract Act) e.vpressly 
provide.s that he cannot be made liable in respect of the contract.... 
In Surcmlra Nath Roy v. Krishm Salchi Dm (p), it was held 
that if there was misrepresentation by a minor operating to 
deceive, and if the vendors were deceived by it, the minor would 
be bound by the transaction. In this case, as we have already 
stated, the Court found that there was no fraudulent representathm 
on the part, of the minor ”. The High Court of Allahabad has recently 
held that a minor who procures a loan by falsely representing that 
he is of full age is not estopped from pleading las minority in a suit 

(0 Oanak Lola v. Dapu (1895) 21 (») Vhumo Dan OhoK v. Brahmo 

Bom. 198 j Dadamheb v. Bat Naiani Dull (1898) 25 Cal. GIO, 022; Brohmo 
(1917) 41 Bom. 480. In both these Dull v. Dkarmo Das Ohm (1898) 20 
cases the misrepresentation was fraudu* Cal. 381, 388, 394. 
tent. (o) Odiam Abdin v. Hem Chandra 

(m) Faznlbhoy v. Credit Bank (1914) (1916) 20 C. W. N. 418. 

39 Bom. 331. In this case there was (p) (1910) 16 C. W. N. 239. 
no Irand. 
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upon a promissory note passed by him (j). In a recent Madras 8.11. 
case (f) Sadasiwa Ayyat, J., took the same view as the Allahabad 
^ High Court. Wallis, J., said that “ in the absence of fraud an infant 
is not estopped from pleading minority”. It is difficult to under¬ 
stand how, if 8. 115 applies to the case of minors, any distinction, 
can be drawn between innocent and fraudulent misrepresentation. 

S. 115 of the Evidence Act is no more than a rule of evidence, and 
it is, indeed, curious that what is merely a j;ule of evidence should be 
so construed as to nullify the express provisions of substantive law 
contained in s. 11 of the Contract Act. We are inclined to think that 
■s. 115 does not apply to minors, and we put it on the broad ground 
that in a body of codified law, no one enactment should be so con¬ 
strued as to render the express provisions of another enactment 
al,.solutely nugatory. In England the Infant’s Relief Act, 1874, 
would be a complete answer to the plea of estoppel as regards con¬ 
tracts declared to be void by that Act (s). No doubt, the rule of 
estoppel in England forms part of the unwritten law, but that should 
not make any difference on principle. 

Mortgages and sales in favour of minors.—Section 7 of the 
rran.sfer of Property Act, 1882, provides that every person com¬ 
petent to contract and entitled to transferable property is competent 
I ■ transfer such property. But it is not prordded anywhere in the 
Act that a person not competent to contract is incapable of being a 
transferee of property. It has accordingly been held that though a 
sale or mortgage of his property by a minor is void ((), a duly 
executed transfer by way of sale («) or mortgage (c) in favour 


(?) Kanhai Lai v. Balm Bam (1911) 
8 AU. L. J. 1068; Kanhaya Lai v, 
Oirdhari Lai (1912) 9 AIL L. J. loa 
Seo also Jagar Noth v. Lalla Pramd 
(1908) 31 Ail. 21, 26, 34. 

(r) Vaihmtarama v. Aulhimaolam 
(1915) 38 Mad. 1071. 

(a) B. Leslie, Ld. v. SAeill [1914] 
3 K. B. 607, 616. 

(() Mohri Bibet v. Dharmadas 
lime (1903) 30 I. A. 114) 123, 30 Cal 
139, 647. 

(a) Vl/at Bai v. Gauri Shankar 


(1911) 33 All. 667; Narain Das t 
Mneammal Dhania (1916) 38 All. 154) 
Munni Boer v. Madan Oopal (1916 
38 All. 62; Mania v. Perumal (1911) 37 
Mad. 390. See also Maghan Doha v 
Bran Singh (1008) 30 All. 63[puroliaae 
by a joint Hindu family in the name 
of a minor member]. 

(e) Baghava Chariar v. Srinitmta 
(1917) 40 Mad, 308 (F. B.), overruling 
Savakotti v. LagtUinga (1910) 33 Mad 
312. 
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11 . of a minor who has paid the consideration money is not void, and it 
is enforceable by him or any other person on his behalf. A minor, 
therefore, in whose favour a deed of sale is executed is competent to 
sue for possession of the property conveyed thereby (w). Similarly 
where property is conveyed to a minor, and the latter is subsequently 
ousted on suit by third parties, he is entitled to recover from the 
vendor the sum which he had paid as purchase money (x). And 
it has been recently held,by a Full Bench of the Madras High Court 
that a mortgage executed in favour of a minor who has advanced 
the mortgage money is enforceable by him or by any other person ou 
his behalf (y). The High Court of Madras had held, on the analogy 
of the above cases, that a promissory note executed in favour of a 
minor is not void and can be sued upon by him {«). 

Ratification.—As it is now finally settled that a minor’s agree¬ 
ment is void, it follows that there can be no question of ratifying it. 
Upon the same principle a promissory note, given by a person ou 
attaining majority in settlement of an earlier one signed by him while 
a minor in consideration of money then received from the obligee 
cannot be enforced in law. Such a note, it has been held by the 
M.idras High Court, is void for want of consideration («). In a recent 
Calcutta case (5) a bond was executed by S., after attaining majority, 
promising to pay within a year Rs. 7,000, being the price of luoce 
goods sold to him during his minority, and also to repay Es. 70 
advanced to him for necessaries. The obligee sued S. on the bond, 
and it was held that S. was liable. The Court said: “ Here 
the contract on which the suit is brought is by a defendant of 
full age, it is a new contract, by it the plaintiff has debarred 


(») 33 All. 667, ra/M; 38 AIL 63, 
supra ; 37 Mad. 390, supra ; 38 All, 154, 
supra, 

(x) )¥alidad Khan v. Janak Singh 
(1913) 35 All. 370. 

{y) RagJtava Chariar v. Srinivasa 
(1917) 40 Mad. 308; Bari Mohan v. 
Mohini Mohan (1917) 22 Cal. VV. N. 130. 

( 2 ) Bavgarazu v. Maddura (1913) 
24 Mad. L. J. 363. 

(a) Indrau Bamasmmi v. Anthappa 


Chettiar (1906) 16 Mad. L. J. 224: 
Arumugam v. Duraisinga (1914) 37 
Mad. 38. See also Chuah Hooi Ouoh 
Bcoh V. Khaw Sim Bee (1915) 19 C. W. 
N. 786 (ro-opening settlement of pro¬ 
perty made during plaintiff’s infancy). 

{b) Kundan Bibi v. Srec Narayan 
(1906) II C. W, N. 135, followed in 
Karm Chand v. Basant Kuar (1911) 
Punj. Rod. no. 31. 
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himself from suing until the expiration of one year after the 8.11. 
date of the contract for moneys which are alleged to be due at 
the date of the contract, and she has made an advance of 
Rs. 76. There was thereupon a new consideration for the promise 
on which the defendant is sued, and in my opinion, in the 
absence of any statutory provision such as that to be found in 
England in s. 2 of the Infants’ Relief Act, 1874, he is liable.” The 
only difference between this and the Madras case, so far as the note 
sued upon goes, is that in the latter case there was a promissory note 
passed during minority, and the note was renewed by the defendant 
on attaining majority, while in the Calcutta case there was no bond 
passed during minority, but the bond was executed for the first time 
after attaining majority. This circumstance, however, cannot 
make any difference in principle, nor is there anything in the judgment 
in the Calcutta case to show that the decision proceeded upon any 
.such difference. The ground of the decision was that there was a 
mw consideration for the promise on which the defendant was sued. 

We fail to see how cither the forbearance to sue or the advance for 
necessaries could be regarded as a new consideration, and we are 
of opinion that the decree so far as it awarded to the plaintiff the 
price of the goods sold was erroneous in law. In England it is not 
tl. ar that money advanced to a minor for the purchase of necessi 
and actually expended thereon may not be recovered as ha 
been itself a necessary. See notes to s. 25, cl. (2). 

Specific Performance.—A minor’s agreement being now dec 
to be void, it is clear that there is no agreement to be sj 
fically enforced; and it is unnecessary to refer to former decis 
and distinctions, following English authorities which were applic, 
only on the view now overruled by the .Judicial Committee. Il 
however, different with regard to contracts entered into on be 
of a minor by his guardian or by a manager of his estate. In s 
a case it has been held by the High Courts of India, in cases wl 
arose subsequent to the governing decision of the Judicial Commit 
that the contract can be specifically enforced by or against 
minor, if the contract is one which it is within the competence of 
guardian to enter into on his behalf so as to bind him by it, e 
further, if it is for the benefit of the minor. But if either of tl 
two conditions is wanting, the contract cannot be specifically enfoi 
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at all (c). Thus it has been held that a contract entered into by a 
certificated guardian of a minor (vith the sanction of the Court for 
the sale of property belonging to the minor, the contract being for 
the minor's benefit, may be enforced by either party to the contract(d). 
But a guardian of a minor has no power to bind the minor by a 
contract for the purchase of immoveable property, and the minor 
therefore is not entitled to specific performance of the contract. It 
has been so held by tl\p .Judicial Committee in the recent case of 
Mir Sarwarjan v. Fakharuddin Mahomed (c). In the course of the 
judgment their Lordship.s said: “ They are, however, of opinion 
that it is not within the competence of a manager of a minor’s estate 
or within the competence of a guardian of a minor to bind the minor 
or the minor's estate by a contract for the purchase of immoveable 
property, and they arc further of opinion that a,s the minor in the 
present case was not bound by the contact, there was no mutuality 
and that the minor who has now reached his majority cannot obtain 
specific performance of the contract.” Referring to the above 
ruling of the Judicial Committee, the Allahabad High Court 
observed in a recent case that it does not apply to guardians 
appointed by Statute, such as the Guardians and Wards 
Act, 1890, or the variou-s Court of Wards Acts, and that it was com¬ 
petent to such guardians to enter into a contract for the purchase 
of immoveable property on behalf of the minor with the sanction of 
the Court (/). 

Necessaries.—S. 68 provides for liability in respect of neces¬ 
saries supplied to a person incajmUe of entering into a contract. A 
minor is a person incapable of contracting within the meaning of that 
section {g), and, therefore, the provisions of that section apply to 
his case. It will be observed that the minor’s property is liable for 
necessaries, and no personal liability is incurred by him, as it may be 
under English law. S. 70 cannot be read so as to create any personal 

(c) Elmriii V. Chandra Xath (1906) (») (1912) 39 Cal. 232, 39 I. A 1, 

10 C. W. N. 763; Babu Bam v. SauCun- reversing (1906) 34 Cal. 163. 

Nisaa (1913) 35 All. 499 (a case of (/) Babu Ram v. Said-un-Nissa 
damages). Chhital Mol v. Jagan Nath (1913)35 All. 499 at p. 501 [this was a 
Prasad (1907) 29 Alt 213. case of sale of minor’s property]. 

(d) 10 C. W. N. 763, supra; 35 All. (g) Waihins v. Dhunnoo Baboo (1881) 

199, supra ; Innatunnessa v. Janaki 7 Cal. 140, 143; Mobori Bibee v. Bhur. 
yalh (1917) 22 Cat W. N. 477. modas Obose, note ((), p. 73, above. 
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liability in such a case. Under English law the liability is not on the S. II. 
express promise, if any there be; the obligation is quasi ex cmlraclu 
pay a reasonable price for necessary goods supplied; Sale of 
Goods Act, 1893, s. 2. It would probably bo held that this only 
declares the common law (h), and, therefore, that the rule is the 
same as to necessaries other than goods. Necessaries must be things 
which the minor actually needs; therefore it is not enough that they 
be of a kind which a person of his condition may reasonably want 
for ordinary use; they will not be necessary if he is already sufficiently 
supplied with things of that kind, and it is immaterial whether the 
other party knows this or not (i). It may be presumed that Anglo- 
Indian Courts would follow the English decisions on this point, which 
does not appear to be precisely covered by the language of s. 68. 

Objects of mere luxury cannot be nece.ssarie3, nor can objects which, 
though of real use, are excessively costly. The fact that buttons arc 
a normal part of many usual kinds of clothing, for example, will not 
make pearl or diamond buttons necessaries (j). See notes to s. 68, 
below. 

Bond jointly passed by a minor and an adult.--A and B jointly 
pass a bond to C. A. is a minor at the date of the bond. B is liable 
on the bond, though A may not be liable (f). 

"Of sound mind.’’—See s. 12 for the definition of soundness of 
mind. By English law a lunatic’s contract i.s not void, but voidable 
at his oirtion, and this only if the other party had notice of his in¬ 
sanity at the time of making the contract (1). But, after the decision 
that this section makes a minor’s agreement wholly void, it is clear 
that a person of unsound mind must in British India be held absolutely 


(A) See N(uik v. Inman [1908] 2 K. 13. 
1, C. A., especially the judgment of 
Kletchor Moulton, L J. 

(i) Johnstone v. Marks (1887) 19 
Q. B. B. 509, followed in Jagon Ram v. 
Mahadeo Prasad (1909) 38 Cal. 708. 
Previous English decisions were con¬ 
flicting, but the point may now be taken 
as settled. Cp. the Sale of Goods Act, 
1893,8. 2. 

(j) The classical English authority is 
Ryder v. WombmU (1868) L R. 4 Ex. 
32. The minuteness of the English coses 


on this point acems due, as matter of 
fact, to the general bias of juries in 
favour of tradesman, and their opinion 
that it is shabby to plead infancy. 

(i) Jamna Bai v. Vasanl Rao (1916) 
L. R. 43 I. A. 99, at p. 103; 39 Mad. 
409. See also Rup Chand v. Fatal 
llahi (1917) Punj Rec., no, 40, p. 156 
[lease to a minor and an adult in equal 
shares]. 

(1) Imperial Loan Co. v. 5/one (1892) 
1 Q. B. 599, C. A., confirming previous 
authorities. 
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11. incompetent to contract. And it has in fact been held to be so in a 
recent Madras case {m). The supply of necessaries to lunatics, among , 
other persons “ incapable of entering into a contract,” is dealt with 
by s. (18 of the Act; see the illustrations. 

Persons otherwise “ disqualified from contracting.’’—The capa¬ 
city of a woman to contract is not affected by her marriage 
either under the Hindu or Mahomedan lacv. A Hindu female is 
not, on account of her sex, absolutely disqualified from entering into 
a contract; and marriage, whatever other effect it may have, docs 
not take away or destroy any capacity possessed by her in that respect. 

It is not necessary to tho validity of the contract that her husband 
should have consented to it. When she enters into a contract with 
the consent or authority of her husband, she acts as his agent, and 
biuds him by her act; and she may bind him by her contract, in 
certain circumstances (»), even without his authority, the law' 
empowering her on the ground of necessity to jilcdge her husband’s 
credit. Otherwise a married woman cannot bind her husband 
without his authority, but she is then liable on the contract to the 
extent of her siridhanam (separate property) (e). Similarly, a 
married Hindu woman may contract jointly with her husband 
but then she is liable to the extent of her stridhanam only (p). In the 
same way a married Mahomedan woman is not by reason of her 
marriage disqualified from entering into a contract. 

Turning next to persons of other denominations, there are two 
Indian enactments that create the separate property of married 
woman, and impliedly confer upon them, as an incident of such pro. 
perty, the capacity to contract in respect thereof. The one is the Indian 
Succe-ssion Act X of 1865, s. 4, and the other the Married Women’s 
Property Act III of 1874. Both these imactraents apply to the whole 
of British India, but neither of them applies to any marriage one or 
both of the parties to which professed, at the time of the marriage, the 
Hindu, Mahomedan, Buddhist, Sikh, or Jaina religion (q). S. 4 

(m) Machaima y. Usman Beari (1007) (o) Per Cur. in Nathhubai v. Javher 

17 Mad L. J. 78; nee B\3a Kamola (1876) 1 Bom. 121. 

Bam V. Kaura Khan (1912) Punj. Rec. (p) Gmndji y. Lahnidas (1879) 4 

no. 41. Bom. 318; Narotam v. Nanlca (1882) 0 

(n) B.g., presting necessity: Ptui v« Bom. 473. 

Hahadeo Prasad (1880) 3 AH. 122, at (j) Sec Act III of 1874, s. 2, and 
P- *24. Act X of 1865, g. 331. 
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of the Succession Act provides that no person shall by marriage Ss. U, 1. 
acquire any interest in the property of the person whom he or she 
marries, nor become incapable of doing any act in respect of his 
or her own property which he or she could have done if unmarried. 

The effect of this was that on or after January 1st, 1866 (r), all women 
married to whose marriage.s the Act applied became absolute owner 
of all property vested in, or acquired by.^iem, and their husbands 
did not by their marriage acquire any interlst in such property (s). 

It was subsequently considered expedient to make duo provision 
for the enjoyment of wages and earnings by women married before 
1866 (s), and the Married Women’s Property Act enacted that the 
wages and earnings of any married woman acquired or gained by 
her after the passing of that Act in any employment, occupation, 
or trade carried on by her, and all money or other property acquired 
by her through the excrci.se of any literary, artistic, or scientific 
skill, should be deemed to be her separate property (s. 4). The 
Act also provides that a married woman may sue and may bo sued 
in her own name in respect of her separate property (s. 7), and that 
a person entering into a contract with her with reference to such 
property may sue her, and to the extent of her separate property 
1 ccover against her, as if she were unmarried (s. 8). 

Certain classes of persons may be disqualified under certain enact¬ 
ments from entering into contracts in respect of matters specified in 
those enactments. Thus where a person in Oudh is declared a 
“disqualified proprietor” under the provi.sions of the Oudh Land 
Revenue Act, 1876, he is not competent to alienate his property, and 
the same incapacity extends to contracts entered into by him, though 
they relate to property situate outside the province of Oudh (t). 

The disability of alien enemies to sue in our Courts without licence 
is a matter of general public policy not coming under this head, 

12.—A person is said to be of sound mind for the pur- 
what is a sound pose of making a contract if, at the time 
poses ot contract when he makes it, he is capable of under- 
standing it and of forming a rational 
judgment as to its effect upon his interests. 

, (r) Act X oi 1866p s. 331. (() Lachnie Narnain y, Fateh Baha- 

(«) See the preamblo to Aot III of 1874. dw Singh (1902) 25 AIL 195, 202. 
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18- A person who is usually of unsound mind, but occasion¬ 
ally of sound mind, may make a contract when he is of 
sound mind. 

A person who is usually of sound mind, but occasionally 
of unsound mind, may not make a contract when he is of 
unsound mind. 

• lUwttrcUUms. 

(a) A patient in a lunatic asylum, who is at intervals of sound mind, 
may contract during those intervals. 

(b) A sane man, who is delirious from fever, or who is so drunk that 
he cannot understand the terms of u contract, or form a rational judgment 
as to its effect on his interests, cannot contract whilst such delirium or 
drunkenness lasts. 


Burden of proof.—The difficulty of understanding what is really 
the effect of this section, in conjunction with a. II, has already 
been pointed out. The presence or absence of the capacity mentioned 
in this section at the time of making the contract is in all cases a 
question of fact. Where a person is usually of unsound mind, the 
burden of proving that at the time of the contract he was of sound 
mind lies on the person who affirms it. In cases, however, of drunken¬ 
ness or delirium from fever or other causes, the onus lies on the party 
who sets up that disability to prove that it existed at the time of tlie 
contract. Questions of undue influence and of incapacity by reason 
of unsouudness of mind must not be mixed up, involving as they do 
totally different issues («). 

Contract in lucid interval.—The second paragraph of tlie 
section provides that a person who is usually of unsound mind, but 
occasionally of sound mind, m.ay make a contract when he is of sound 
mind. Thus even a patient in a limatic asylum may contract during 
lucid intervals (see illustration (a)). The question may arise whether 
a lunatic adjudged to be so under the Lunacy Act, 1912, and of whose 
property a committee or manager is appointed, can contract during 
intervals of sound mind. In England, a lunatic not so found, or be¬ 
fore he is so found, by inquisition is not by reason of that fact absolute- 

(«) Sayad Muhammad v. Fatteh Singh v. Mirza Muhammad AH Beg 
Muhammad (1894) L. R. 22 Ind. Ap., (1904) L B. 31 lod. Ap. 236. 
pp. 4, 10; 22 Cal. 324 ; Durga Bakhsh 
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ly incapable of contracting, though the burden of proof in such a 8a. 18, 
case is on the party maintaining that he is not insane, or that the 
contract was made during a lucid interval (t>); and the same would 
appear to be the law in India. Where, however, a committee or a 
manager of the estate of a lunatic adjudged to be so is appointed under 
either of the Indian Acts no contract can be entered into by a lunatic 
in respect of his estate even though at the time of the contract he may 
be in a lucid interval. Similarly it is no^ settled in England that 
a person found lunatic by inquisition is incapable of dealing with his 
property inter ctkos while the inquisition is in force (w). 

13 .—Two or more persons are said to consent when 

‘ ('.in cut" *^'® ®‘‘™® *^'”8 in i-te 

same sense. 

Apparent and real consent.—The language of this section is, 
on the face of it, more of a juihcial or expository than of a legislative 
kind. As an authoritative definition it does not seem to define very 
much. It would need some courage to maintain that persons can be 
said to consent when they do not .agree upon the same thing, or that 
if they do not agree in the .same sense they can be .said to agree in any 
sense at all. 

It the section is to cover all kinds of contracts, as presumably it 
does, the word “ thing ” must obviously be taken as widely as possi¬ 
ble, though it seem.s most appropriate where the contract has to do 
with corporeal property. We must understand by “ the same thing ” 
the whole content of the agreement, whether it consists, wholly or 
in part, of delivery of material objects, or payment, or other execu¬ 
ted acts or promises. The phrase comes originally from the New 
York Civil Code, but it has, at all events, high judicial .sanction, and 
the passage in which it was used by the late Lord Hannon, in the 
year before this Act was passed, is perhaps the best commentary 
on the general significance of the present section:— 

“It is essential to the creation of a contract that both parties 
should agree to the same thing in the same scn,se. Thus if two persons 

tv) Ball V. tyon-cn (1805) 9 Ves. {«.) ite IFatter [1005] 1 Ch. 160, C. A. 

605: 7 R. B. 306, to which Snook v. Of a will it is otherwise for the reason 

Watts (1848) 11 Beav. 105, adds nothing explained ib. at p. 172. 

material. 
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1 . 18 . eater into an apparent contract concerning a particular person or 
ship, and it turns out that each of them, misled by a similarity of 
name, had a different person or ship in his mind, no contract would 
exist between them; Rajks r. Wichelham (r). 

“ But one of the parties to an apparent contract may, by his 
own fault, be precluded from setting up that he had entered into it 
in a different sense to that in which it was understood by the other 
party. Thus in the case pf a sale by sample where the vendor, by 
mistake, exhibited a wrong sample, it was held that the contract was 
not voided by this error of the vendor: Scnlt v. Lillkdak (y). 

“ But if in the last mentioned case the purchaser, in the course of 
the negotiations preliminary to the contract, has discovered that the 
vendor was under a misapprehension as to the sample he was offering, 
the vendor would have been entitled to show that ho had not intended 
to enter into the contract by which the purchaser sought to bind 
him. The rule of law applicable to such a case is a corollary from the 
rule of morality which Mr. Pollock (z) cited from Paley (a), that a 
promise is to be performed ‘ in that sense in which the promisor ap¬ 
prehended at the time the promisee received it,’ and may be thu.s 
expressed ; ‘ The promisor is not bound to fulfil a promise in a sense 
in which the promisee knew at the time the promisor did not intend 
it.’ And in considering the question in what sense a promisee is 
entitled to enforce a promise it matters not in what way the knowledge 
of the meaning in which the promisor made it is brought to the mind 
of the promisee, whether by express words, or by conduct, or previous 

(.r) 2 H. & C. 000; 133 R. R. 853; wards a Baron of the Court of Exche- 
This is a very peculiar case of an equivo- quer and a member of the Exchequer 
cal terra understood in differont senses and Queen’s Bench Divisions of the Higli 
by the parties. There were two ships Court of Justice {died 1897). 
of the same name sailing at different (a) Moral and Political Philosophy, 
times. The decision was on the plead- Book IIL Chap. V. Paloy’s rule, bow¬ 
ings, so that the questions of fact which over, is not quite correct. The true test 
might arise in the proof of such a defence is not what either promisor or promisee 
were not and could not be considered. actually thought, but the sense in which 

iy) 8 E. & B. 816 (Note that the sale the promise would reasonably be under- 
was of a spociffc cargo, and the seller stood by the promisee: Whateley’s note 
misled the buyer, though innocently, to Paley, l.c., and per Blackburn, J.. in 
If any one was entitled to set aside the FowkeJi v. Manchester and London 
contract, it was the buyer.) Asturatice Association (1863) 3 B. & S. 

(z) Charles PoUock, then Q. C., after- 917, 929; cp. L. Q. E. xiL 219. 
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dealings, or other circumstances. If by any means he knows that 8. 18 
there was no real agreement between him and the promisor, he is 
, not entitled to insist that the promise shall be fulfilled in a sense to 
which the mind of the promisor did not assent ” (6). 

Students and young practitioners must be warned not to exag¬ 
gerate the working importance of cases which are quoted and discussed 
for the very reason that they are exceptional. Generally parties 
who have concurred in purporting to express a common intention 
by certain words caimot be beard to deny that what they did intend 
was the reasonable effect of those words; and that effect must be 
determined, if necessary, by the Court, according to the settled rules 
of interpretation. Whoever becomes a party to a written contract 
“ agrees to be bound, in case of dispute, by the interpretation which 
a Court of law may put upon the language of the instrument,” what¬ 
ever meaning he may attach to it in his own mind (c). Exceptions 
to this rule exist, but they are admitted oirly for special and carefully 
limited reasons. 

W,aming is also still needed, having regard to the language 
current in all but the most modern text-books, against the habit 
of using the word “mistake” as if it denoted any general legal 
principle, or was capable, taken alone, of explaining any departure 
fiom the normal grounds of decision (d). 

Ambiguity.—Sometimes an apparent agreement can be avoided by 
showing that some term (such as a name applying equally to two 
different ships) is ambiguous, and there has been a misunderstanding 
without fault on either side. Such cases, however, are in fact 
extremely rare. It usually turns out either that the terms have an 
ascertained sense by which both parties are bound, and there is a 
contract which neither can dispute, whatever either of them may 
profess to have thought, or that, when the facts are established 
there was really never a proposal accepted according to its terms, and 
therefore the conditions of a binding contract were not satisfied. 

Many of the cases cited in the books under the head of mistake belong 

(6) Per Hannen, J., 5mitA v. Hughes ject (Law of Contract, Chap. IV, a. 1) 

(1871) L B. 6 (f. B, p. 609. should be carefully read by all students. 

(c) Per Lord Watson, Stewart v. They are the moat concise exposition to 
Kenmln (1890) 15 App Ca. 108, 123. bo found in English books of repute, 

(i) SirW. Anson’s pages on this sub. and one of the most accurate. 
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3.18. to the latter class, as where a broker employed to sell goods dehvered 
to the intending vendor and the intending purchaser two sale-notes 
describing goods of different qualities (e). “ The contract,” said the 
Conrt, “ must be on the one side to sell, and on the other side to 
accept, one and the same thing.” No such contract being shown on 
the face of the transaction, there was no need to say, and the Court 
did not say, anything about mistake. In a later case the defendant 
wanted to order three rifle# by telegraph, and a blunder in transmit¬ 
ting the message turned three into the, which the plaintiff naturally 
took as referring to the number of ffiy mentioned in a previous 
letter. Here it was held that the telegraph clerk had no authority to 
send the message except as it was delivered to him, so that the 
message as communicated to the plaintiff was not the defendant’s 
offer at all (/). This, again, has really nothing to do with mistake in 
point of law. It was immaterial w’hether the wrong message was 
sent by the clerk’s mistake, or by fraudulent alteration, or through 
some e.xternal accident, such as a thunderstorm, affecting the instru¬ 
ments. Similarly if the nddre.ssee of a cipher or code message 
conveying a proposal misreads the proposal not unreasonably, and 
accepts it according to his own understanding, he cannot be held 
bound to the contract which the proj)oser intended. It the terms 
are really ambiguous there is nothing in such a case, which cither 
party can enforce (y). 

Fundamental error.—In certain classes of cases there may be all 
the usual external evidence of consent, but the apparent consent may 
have been given under a mistake, which the party is not precluded 
from showing, and which is so complete as to prevent the formation 
of any real agreement “ upon the same thing.” Such fundamental 
error may relate to the nature of the transaction, to the person dealt 
with. Of to the subject-matter of the agreement. 

As to the nature of the transaction.—.4 man who has put his 
iMiue to an instrument of one kind understanding it to be an instru¬ 
ment of a wholly different kind may be entitled, not only to set it 
aside against the other party on the ground of any fraud or 

(e) Thornton v. KempsUr (1814) 5 tg) Fakk v. William [1900] A C. 
Taunt. 786; 15 R. B. 658. 176, a decision of the Judicial Com- 

{/) Beniel v. Pape (1870) L. R. 6 mittee on very peculiar (acts. 

Ei. 7. 
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misrepresentation which caused his error, but to treat it as an 
absolute nullity, under which no right can be acquired against him 
by any one. In a modem case the defendant had purported to 
endorse a bill of exchange which he was told was a guaranty. The 
plaintiS was a subsequent holder for value, and therefore the fact 
that the defendant’s signature was obtained by fraud would not have 
protected him in this action. But the Court held that his signature, 
not being intended as an endorsement oPa bill of e.xchange, or as 
a signature to any negotiable instrument at all, was wholly 
inoperative, as much so as if the signature had been written on a 
blank piece of paper first, and a bill or note written on the other side 
afterwards (A). There are much older authorities showing that if a 
deed is falsely read over to an illiterate man, and he executes the deed 
relying on the false reading as being the true substance of the trans¬ 
action, his act is wholly void (i). 

We may expect to find fraud as an element in cases of this class. 
But it is not the decisive element. A signature attached to a 
document .supposed to be of a wholly different kind, or not to contain 
a clause so important as substantially to alter its character, is invalid 
unless the signer is estopped by negligence from denying that he 
understood what he was signing, and this “ not merely on the ground 
of fraud, where fraud exists, but on the ground that the mind of the 
signor did not accompany the .signature ; in other words, that ho never 
intended to sign, and therefore in cofltcmplation of law never did .sign, 
the contract to which his name is appended ” (y). Neither is fraud 
a necessary element. The principle was applied by the High Court of 
Bombay, while this Act was still recent, to a case (k) where, in very 
peculiar circumstances, there was a misrepresentation by inadvertence, 
but no question of fraud. There the plaintiffs, who were creditors of 
the defendants, sued to have the signature of their agent to a com- 


(h) Foster v. Maekinnon (1869) L. R. 
4 C. P. 704. 

(») ThorouQjigoo^B Case, 2 Co. Rep. 
9 b, and other books cited in Foster v. 
Maekinnon (to be used with some cau¬ 
tion at this day). For recent outhority 
it may suffice to refer to Bomtson v. 
Webb [1908] 1 Ch. 1, and, taking a 
rather different line, Carlisle and Cam' 


berland Banking Co. v. Bragg [1911] 
1 K. B, 489, both in C. A. The latter 
case is not universally approved; see 
Sir W. Anson in L. Q. R xxviii. 190. See 
also Dagda v. Bhana (1904) 28 Bom. 420# 

(I) Foster v. Maekinnon, L. R. 4 
C. P. at p. 711. 

(k) Oriental Bank Corporation T. 
Fleming (1879) 3 Bom. 242. 
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18 . position deed cancelled, and to have it declared that the deed was 
not binding on the plaintiffs. The deed was signed under these 
circumstances; the defendants’ firm had suspended payment, and at 
a creditors’ meeting it was resolved that the business of the 
defendants’ firm should be wound up by voluntary liquidation under 
the supervision of a committee. This resolution was confiimed at a 
subsequent meeting, and it was further resolved that a composition 
deed should be prepared incpursuance of the above resolutions. No 
mention was made at either of the meetings of any release of the 
claims of the creditors. After a few days a deed was tendered by one 
of the defendants’ firm to the plaintiffs’ agent for execution. He was 
then engaged with urgent English mail business, and he declined 
to sign it without being able to read it. The debtor then earnestly 
pressed him to execute the document at once, stating^ that it 
was of the utmost importance that no time should be lost, and 
adding that the deed was nothing more than an assignment 
to trustees for the benefit of creditors as agreed to at the 
creditors’ meeting. Upon the faith of that assurance the plaintiffs’ 
agent executed the deed. As a matter of fact the deed contained a 
release by the creditors to the debtors. As soon as the plaintiffs’ 
agent came to know of this he repudiated his signature and refused 
to be bound by the deed. On behalf of the plaintiffs it was contended 
that the deed, so far as it operated as a release, was a different deed 
from that which the plaintiffs’ agent intended to execute or thought 
he was executing, and that his signature could not therefore be held 
to be a consent to its contents. This argument was upheld, and it 
was declared that the deed was not the deed of the plaintiffs so far as 
it purported to operate as a release to the debtors. The Court 
proceeded further to hold that the transaction was brought about by 
misrepresentation within the meaning of s. 18, cl. 2 (which see below). 
It is difficult to see why sub-s. 2 was more in point than sub-s. 1; 
but in any case it would seem that, having found that the supposed 
contract was void because there was no contract at all, the Court had 
no need to consider whether or not the consent, if any, was free within 
the meaning of s. 14 (1). In a Calcutta case, where a document 


(0 It will be seen in this case that tranaaction waa caused by the miarepre- 

tbe mistake as to the oatnie of the aentation of the other contracting party. 




CONSENT AND ESTOPPEL. 


87 


was signed only on the first page, bnt was not signed on the other 8.10 
pages, the executant having discovered that it was not in accord- 
> ance with the terms previously agreed upon, it was held that the 
document was a nullity (m). 

Consent and estoppel.—The Indian Courts have followed English 
authority in holding that, in normal circumstances, a man is not 
allowed to deny that he consented to that which he has in fact done, 
or enabled to bo done with his apparerft authority. Thus when a 
person entrusts to his own man of business a blank paper duly 
stamped as a bond and signed and sealed by himself in order that 
the instrument may be drawn up and money raised upon it for 
his benefit, if the instrument is afterwards duly drawn up and 
money obtained upon it from persons who have no reason to 
doubt the good faith of the transaction, it is presumed that the 
bond was drawn in accordance with the obligor’s wishes and instruc¬ 
tions (n). As to inchoate stamped negotiable instruments provision 
is made by the Negotiable Instruments Act XXVI of 1881, s. 20, 
which is as follows:—“ When one person signs and delivers to another 
a paper stamped in accordance with the law relating to negotiable 
instruments then in force in British India, and cither wholly blank 
or having written thereon an incomplete negotiable instrument, he 
(hereby gives prirnd faeie authority to the holder thereof to make or 
complete, as the case may be, upon it a negotiable instruments for ■'< 
any amount specified therein and not exceeding the amount 
conveyed by the stamp. The person so signing shall be liable 
upon such instruments, in the capacity in which he signed the 
same, to any holder in due course for such amount, provided 
that no person other than a holder in due course shall recover from 


Sir W. R. Ansons aggests (Principles of 
the Law of Contract, p. 1C4) that in 
such a case the contract is only void> 
able for raisrepresentation, and that it 
is void on the ground of mistake only if 
the mistake is brought about by the 
act of a third party. This view is not 
supported by any English authority, and 
is contrary to Oriental Bank Corporalwn 
r. Fleming. The element of troth in 
it is that A., who has misled B., how> 


ever innocently, is estopped from dis* 
pnting the validity of the contract as 
against B., if it toms out to be B.’s 
interest to affinn it. But still the trans¬ 
action is void in the sense that even 
innocent third persons cannot acquire 
rights under it t^ainst B.’s wiU. 

(m) Banhi Behari Shaha v. Krishto 
QoUndo (1903) 30 CaL 433. 

(n) Wakiiunneem v. Surgadau (1879) 
5 CaL 39. 
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18. the person delivering the instrument anything in excess of the 
amount intended by him to be paid thereunder.” As to the existence 
or non-existence of apparent authority in particular circumstances 
very delicate questions may arise under the law and practice of 
English company business. It would not be useful to pursue 
these here (o). 

Parda-nishin oases.—It might be possible to refer to this head 
some of the cases in which*the gifts or other acts, practically amounting 
to acts of bounty, of parda-nishin (p) women have been set aside. But 
it is certainly not necessary for this purpose to show that the nature 
of the act was not understood at all. The jurisdiction rests on a 
presumption of imperfect knowledge of the world and exposure to 
undue influence, making it the duty of a person taking a beneficial 
grant or contract from a parda-nishin woman to show that the deed 
was explained to her and understood by her {q), so that the ordinary 
burden of proof is reversed. These case.s accordingly belong to the 
head of undue influence. 

Error as to the person of the other party.—There can bo no real 
formation of an agreement by proposal and acceptance unle.ss a 
proposal is accepted by the person, or one of a class or number of 
persons, to whom it is made. Similarly the acceptance must be 
directed to the proposer, or at least the acceptor must have so acted 
as to entitle the proposer to treat the acceptance as meant for him. 
The acceptance of an offer not directed to the acceptor may occur by 
accident, as where a man’s successor in business receives an order 
addressed to his ptedeces.sor by a customer who does not know of 
the change, and executes it without explaining the facts. Here no 
contract is formed (r). But the buyer would be bormd, as on a new 
contract, if after notice he treated the sale as subsisting (s). This 
kind of case is very unusual. Acceptance intended for a person other 

(ojOeorffe Whikchip-ch, Ltd. v. Camnagk (r) Boulton v. JonoA (1857) 2 H. & N. 
[1902] A. C. 117; Rubm v. Great FingaU 664; 116 R. R. 695. Seo Beojamm on 
COTwoltfioled [1904] 2 K,B. 712, C. A. Sale, 5th od. 96, 96, where the learned 
0>) The current Anglo-Indian spell- author’s suggestion of some different 
ing -nashin is a mere blunder. It does equitable rule is not supported by his 
not even represent a current mispro- latest editors. The present writer was 
punciation. never able to accept it. 

(q) Annoda Mokun J?ai r. Ehvban (s) See Mitchell v. Lapage (1816) 
Mohini Debi (1901) 28 Cal. 646, 648. Holt, N. E 253; 17 R. R. 633. 
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than the person actually making the offer might possibly happen by 8 . 18. 
accident but in the reported cases it has been the result of fraudulent 
peisonation. The proposer has obtained credit, in effect, by pretending 
to be some person of credit and substance known to the acceptor, or the 
agent of such a person. In Candy v. Liiuhay {1], one Blenkarn closely 
imitated the address of a known respectable firm of Blenkiron & Co., 
and wrote his signature so as to look like theirs. A dealer to whom he 
wrote to order goods thought, as Blenkarn intended, that the order 
came from Blenkiron & Co., and sent the goods to the address given. 

It was held by the Court of Appeal and the House of Lords that, as 
the senders thought they were dealing with Blenkiron & Co., and knew 
nothing of Blenkarn, and had no intention of dealing with him, there 
was no contract, and Blenkarn acquired no property in the goods. 
.\ccordingly an innocent buyer of the good.s—stolen goods, as they 
really were—from Blenkarn had no defence to an action by the 
original owners. Similarly, in a Punjab case, where A. entered into 
a contract with B., a brother of C., on the representation of B. that 
he was C., himself, the Chief Court of the Punjab held that the case was 
one within the section, and that there was no contract between A. and 
B. (m). It may be a delicate question in a case of this kind, if the 
transaction is between parties face to face, whether A.’s intent is to 
...utract with the man then and there present, whatever he calls 
himself, or to contract only with C., the person with whom he thinks 
he is dealing. Some American authorities hold that an agreement 
witli a person “ identified by sight and hearing ” is not absoluteiy 
void, though personation may render it voidable on the ground of 
fraud; but it is submitted as the better opinion that, although proof 
that there was no intention of contracting with the personator may 
be harder in such a case, the question is still a question of fact. On 
the same principle, if a man is induced to apply for shares in a 
company by falsely representing it to be identical with an older com¬ 
pany of like name, there is no real agreement to take the shares (u). 


(q (1878) 3 App. Ca. 469; Finch, They could not, of course, have been 
tScL Co. 441, Quart, what would have bound to accept them, 
been the result if by some lucky accident (a) Jaggannath v. Bardwry of Slau 
the goods had been delirered to Blenkiron (1886) Punj. Boc. no. 21. 

& Co. t It seems they might have (v) Baillie's Case (1898] 1 Ch. 110. 
.treated the goods os offered to them. 
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As to the snbject-mstter of the agreement.—It is quite possible for 
the patties to a contract to be under a common mistake of this kind. 
If the mistake is not common, it may happen, in very exceptional 
cases, that by reason of an ambiguous name, or the like, each party 
is mistaken as to the other’s intention, and neither is estopped from 
showing his own intention (w). Otherwise a contract (assuming the 
other conditions for the formation of a contract to be satisfied) can be 
affected by such a mistake, not common to both parties, only where 
it is induced by fraud or misrepresentation. We shall find (see below 
on s. 18) that wilful acquiescence in the other party’s mistake is 
equivalent to misrepresentation under certain circumstances. If the 
mistake is common, it can seldom, if ever, be said that there was no 
consent. A simpler and more correct explanation is to say that there 
was an agreement subject to a condition understood or implied in 
the nature of the agreement itself, though not expressed, and that 
condition has not been fulfilled. It may be that at the date of the 
agreement the condition is already incapable of fulfilment by reason 
of some fact unknown to the parties; as in the case of an agreement 
for the sale of a horse which in fact is dead, or a specific cargo which in 
fact is lost. In that case no operative obligation ever arises under the 
agreement. But this may be the case with any conditional contract. 
The interirosition of a time of suspense, during which it cannot be 
known whether there will be an operative contract or not, can make 
no difference to the legal nature of the transaction. This particular 
class of cases, however, is specially dealt with by s. 20 of the Act. 

In many cases falling under the foregoing heads, though not in all, 
the same result may be arrived at by observing that there is no con¬ 
sideration for the promise which it is sought to enforce. 

Coercion wholly excluding consent.—Coercion might possibly 
be such as not only to prevent consent from being free (ss. 14, 15), 
but to exclude any real or intelligent consent altogether. In two 
English cases of our own time marriages have been declared void, 
in extremely peculiar circumstances, on the ground of combined 
fraud and coercion having operated on the pretended wife to such 

(u) Baffu T. Wkhelluttu,- note (s), nneonditionsUy, bat in fact not in the 
p. 82, above; Fakk t, Williams [1900] proposer’s sense, and there was no con* 
A. C. 176, where an Oder made by an tract, 
ambiguous code message was oceepted 
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an extent that the marriage was not her voluntary act (*). No Be. 18,1 
case of this kind is known to have occurred in the region of 
ordinary contract. 


“ Free consent" 
defined. 


14.— Consent is said to be free when it is not caused by— 

(1) coercion, as defined in section 16, or 

(2) undue influence, as defined in 

section 16, or , 

(3) fraud, as defined in section 17, or 

(4) misrepresentation, as defined in section 18, or 

(5) mistake subject to the provisions of sections 20, 
21, and 22. 


Consent is said to be so caused when it would not have 
been given but for the existence of such coercion, undue 
influence, fraud, misrepresentation or mistake. 

IJnfree consent.—Not only consent but free consent is declared by 
•s. 10 to be necessary to the complete validity of a contract. The 
Act now proceeds to declare the meaning of this addition. Where there 
is no consent or no real and certain object of consent (c/. s. 29, p. 227, 
liolow) there can be no contract at all. Where there is consent, but not 
tree consent, there is generally a contract voidable at the option of the 
party whose consent was not free. This section declares in general the 
causes which may exclude freedom of consent, leaving them to be more 
fully explained by the later sections referred to in the text. In one 
rcsjxict the language is open to objection. It seems, when read together 
with that of other relevant sections, to assume that there are cases in 
which a contract is voidable on the ground of mistake. We are not 
aware of any such cases. We have seen that certain kinds of mistake 
may exclude consent altogether. In such cases no real agreement is 
ever formed, or there is no real object on which the parties arc agreed, 
and the seeming agreement is wholly void. Otherwise mistake, if not 
induced by misrepresentation or fraud, is inoperative. If there be 
any specific exceptions to this nde, the Act gives no clue to them; 
in fact, we do not believe there are any. The specific provisions of 


(T) Stott T. Sebright (1686) 12 P. D. the woman thought the ceremony was 
21 i Ford T. Stier [1896] P. 1, where only a betrothal 
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i4, 16. the Act, however, cover the ground sufficiently to avoid any danger of ^ 
serious error in practice. 

15.—“ Coercion ” is the committing, or threatening to 
Coercion" Commit, any act forbidden by the Indian 
iicHnci. Penal Code, or the unlawful detaining, or 

threatening to detain, any property, to the prejudice of any 
per.son whatever, ^ith the intention of causing any person 
to enter into an agreement. 

Explanation .—It is immaterial whether the Indian 
Penal Code is or is not in force in the place where the coercion 
is employed. 

Illustration. 


A., on board an English .sliip on the high sens, cnu.ses B. to enter into 
an agreement by an net amounting to criminal intimidation under the 
Indian Penal Coilo. 

A. afterwards sues B. for breach of contract at Calcuttji. 

A. has employed coercion, although his act is uot an offence by the law 
of England, and although s. 500 of the Indian Penal Code was not in force at 
tho time when or place whore the act was dune. 


Extent of " Coercion ” under the Act.—The words ol this section 
are far wider than anything in the EngUsh authorities; it must he 
assumed that this was intended. In the original draft tho word 
“ coercion ” is used hut not defined. As the definition stands the 
coercion invalidating a contract need not proceed from a party to the 
contract, or be immediately directed against a irerson whom it is 
intended to cause to enter into the contract or any member of his 
household, or affect his property, or be .specifically to his prejudice. In 
England the topic of “ duress ” at common law has been almost ren¬ 
dered obsolete, partly by tho general improvement in manners and mo¬ 
rals, and partly by the development of equitable jurisdiction under the 
head of Undue Influence. Detaining property is not diuess. Two 
.singular recent cases of marriage under coercion have been cited under 
s. 13 (p. 90, above). 

Act forbidden by the Penal Code.—The words “ act forbidden by the 
Indian Penal Code ” make it necessary for the Court to decide in a civil 
action, if that branch of the section is relied on, whether the alleged act 
of coercion is such as to amount to an offence. The mere fact that an 
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agreement to refer matters in dispute to arbitration was entered into S. 16. 
during the pendency and in fear of criminal proceedings is not sufficient 
to,avoid the agreement on the ground of “ coercion,” though the agree¬ 
ment may be void as opposed to public policy within the meaning 
of s. 23 iy). It must further be shown that the complainant or some 
other person on his behalf took advantage of the state of mind of the 
accused to apply pressure upon him to procure his consent (r). So 
far as we are aware, there is no Indian ca^ decided with express 
reference to the branch of the section now under consideration. In 
Barula Ali v. Banspat Singh (a), the High Court of Allahabad refused 
to enforce a bond executed by a judgment debtor in favour of the 
decree-holder to procure his release from custody in execution of a 
decree of a Court which had no jurisdiction to entertain the suit. The 
Court held that the bond was obtained when the judgment debtor 
was ill duress, and it could be said with some amount of certainty 
that the decision proceeded on the ground (though no reasons are 
stated) that the alleged act of coercion amounted to an offence 
within the meaning of the Penal Code (6). The judgment of the 
High Court, so far ns it holds that the bond was executed under 
coercion, seems open to question as involving the as.sumption that the 
arrest of a judgment debtor in execution of an apparently regular 
(i 'cree amounts to the offence of wrongful confinement if the Court is 
ultimately found to have no jurisdiction, This would be a dangerous 
doctriue to adopt in India, where the majority of .suitors consist as a 
rule of illiterate and ignorant persons who cannot be expected to under-, 
stand the respective jurisdictions of the Courts of various grades spread 
over different parts of the country. In the next place, assuming that 
the defendant abetted the offence of wrongful confinement, it does not 
appear that he did it with the intention of causing the plaintiff to 
execute the bond, though the plaintiff may have signed the bond with 
the object of procuring his release from custody. There is yet another 
ca.se which might be considered under the present head. In that 
case (c) the High Court of Madras held that an adoption by a Hindu. 

(j) Oobardkan Das v. Jai Kishen Das {a) (1882) 4 AU. 352. 

(I'JOO) 22 All. 224; r. Mmsammat (6) See extract from judgment of tbo 

Ayiska (1882) Punj. Rec. no. 135. IHetrict Judge at p. 354 of the report. 

(s) 22 All. p. 227, citing Joncav.Jtferio* (c) Banganayakamma v. Alwar Betti 
nelhshire Building Society i\S92] iCh. 173. (1889) 13 Mad. 214. 
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8. 16. widow thirteen years old (d) was not binding upon her, it having been 
found that the relatives of the adopted boy obstructed the removal of 
the corpse of her husband from her house until she consented to the 
adoption. The decision proceeded on the ground that the widow’s 
consent to the adoption was not free. The Court seems to have 
thought that the act of the relatives in obstructing the removal of the 
corpse was within the pre.sent section as being forbidden by the Indian 
Penal Code, but it doc* not appear under what section of the Code 
they would have held it punishable. The only section possibly 
applicable to obstructing the removal of a corpse would seem to be s. 
297, which enacts inlcr aha that whoever with the intention of wound¬ 
ing the feelings of any person, or with the knowledge that the feelings 
of any person are likely to be wounded, offers an indignity to any 
human corpse, or causes to any persons assembled for the performance 
of funeral ceremonies, is liable to imprisonment or fine or both. On 
the facts of the case there could hardly be any doubt that the act was 
done with intent to wound the widow’s feelings, or at any rate 4vith the 
knowledge that her feeling.s would be wounded. The tact, therefore, 
would eonstitute an offence if obstructing the removal of the corpse 
could be regarded as an indignity offered to the corpse, or as a distur¬ 
bance to the persons assembled to perform the funeral ceremonies. The 
act eonstitutiug coercion did not proceed from any party to the 
agreement, but the words of the section, as pointed out above, make 
this immaterial. In any event there would have been no difficulty in 
holding that the widow’s consent was obtained by undue influence 
within the meaning of s. 16 of the Act. 

In a recent Madras case the question arose whether if a person 
held out a threat of committing suicide to Ids wife and son if they 
refused to execute a release in his favour, and the wife and son in 
consequence of that threat executed the release, the rclea.se could be 
said to have been obtained by coercion within the meaning of this 
section ? Wallis, C.J., and Seshagiri Aiyar, J., answered the question 
in the affirmative, holding in effect that though a threat to commit 
suicide was not punishable under the Indian Penal Code, it must be 
deemed to be forbidden by that Code as an attempt to commit suicide 

(i!) The Indian Majority Aob IX of (s. 2). The capacity to adopt is deter- 
1876 does sot aScct the capacity o{ any mined by the personal law to which the 
person to act in matters o{ adoption party adopting is subject. 
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wga punishable under that Code (s. 309). Oldfield, J., answered the Ss. 16, 
question in the negative on the ground that the present section should 
be construed strictly, and that an act that was not punishable under 
the Penal Code could not be saiito be forbidden by that Code (e). 

This view seems to be A penal code forbids only what 

it declares punishable. It mmt be well to amend the present section 
by adding after “ forbiddqjg” such words as “ or an attempt to 
commit which is forbidden ”; but that is^ the business of the 
legislature, not of the Courts, The truth is that the language of the 
Act had omitted to take account of a singular case. 

Unlawful detaining of property.—A refusal on the part of a 
mortgagee to convey the equity of redemption except on certain terms 
is not an unlawful detaining or threatening to detain any property 
witiun the meaning of this section (/). 

16.-(1) A contract is said to be induced by “ undue 
influence ” where the relations subsisting 
race ” deflmii. between the parties are such that one of the 
parties is in a position to dominate the will of the other and 
uses that position to obtain an unfair advantage over the 
other. 

(2) In particular and without prejudice to the generality 
of the foregoing principle, a person is deemed to be in a 
position to dominate the will of another— 

(a) where he holds a real or apparent authority over 

the other, or where he stands in a fiduciary 
relation to the other; or 

(b) where he makes a contract with a person whose 
mental capacity is temporarily or permanently 
affected by reason of age, illness, or mental or 
bodily distress. 

(3) Where a person who is in a position to dominate 
the will of another, enters into a contract with him, and the 
transaction appears, on the face of it or on the evidence 
adduced, to be unconscionable, the burden of proving that 

(e) Amirajn v. Stahama (1917) 41 (/) Bengal Slone Co. Li. v. Joieph 

Mai 33. Hgam (1918) 27 Cal L. J. 78,80-82. 
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g, 16 . such contract was not induced by undue influence shall lie 
upon the person in a position to dominate the will of the 
other. 

Nothing in this suh-section shall afiect the provisions 
of section 111 of the Indian Evidence Act, 1872. 

Illustrations. 

(a) A., having advanced money to hia son, B., during his minority, upon 
B.’.s coming of age obtains, by misuse of parental influence, a bond from B. 
for a greater amount than the sum due in respect of the advance. A. employs 
imduo influence. 

(b) A., a man enfeebled by disca-se or age, Is induced, by B.’s influence 
over him as his medical attendant, to agree to pay B. an unreasonable sum 
for his professional services. B. employs undue influence. 

(c) A., being in debt to B., the money-lender of his village, contracts a 
fresh loan on terms which appear to be unconscionable. It lio.s on B. to 
prove that the contract was not inducctl by undue influence. 

(d) A. applies a banker for a loan at a time when there is stringency 
in the money market. The banker deebnes to make the loan except at an 
imusually high rate of interest. A. accepts the loan on these terms. This 
is a transaction in the ordinary course of busiiic.ss, and the contract is not 
induced by undue influence. 

This section was substituted for the original s. 1C by the Indian 
Contract Act Aiiiendmeut Act VI of 1899, .s. 2. 

The section before it wa-s u mended stood as follows:— 

“ ‘ Undue influence ’ is said to be employed in the following 
eases:— 

“ (1) When a person in whom couiidence is reposed by another, or 
who holds a real or apparent authority over that other, makes use of 
such confidence or authority for the purpose of obtaining an advantage 
over that other which, but for such confidence or authority, he could 
not have obtained; 

“ (2) When a jrerson whose mind is enfeebled by old age, illness, or 
mental or bodily distress, is so treated as to make him consent to that 
to which, but for such treatment, he would not have consented, although 
such treatment may not amount to coercion.” 

There were no illustrations appended to the old section. Illustra¬ 
tions (a) and (b) of the present section are elementary law (g). They 

(']) .As to the relation between medi- course (like any other voidable trans- 
cal attendant and patient, see Bent v. actions) become unimpeachable by sub* 
Bennett (1S39) 4 My. & Cr. 269 : 48 sequent confirmation: Mitchell v. JJom- 
R. R. 94. A gift of this kind may of fray (1881) 8 Q. B. Div. 687. 
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were intended to be added to the section in its original form, but for S. 16- 
some reason withdrawn before the Act was passed. Illustrations (c) 
apd (d) are evidently intended to explain the application and the limits 
of para. 3. 

The doctrine of Undue Influence in England.—“ The equitable 
doctrine of undue influence has grown out of and been developed by 
the necessity of grappling with insidious forms of .spiritual tyranny and 
with the infinite varieties of fraud ” (h). It applies alike to acts of 
pure bounty by way of gift and to transactions in the form of contract 
which are clearly more advantageous to one party than to the other. 

In combination with other special rules it may even be applied to trans¬ 
actions which do not show on the face of them any “ mifair advantage.” 

The sixteenth section of the Act, as it stood till 1899, did not adeijnately 
represent the generality of the English doctrine. In fact, however, 
one at least of the Indian High Courts acted boldly and beneficially on 
the general principles of English equity without fettering itself by tlic 
precise words of the .Act. Another defect now remedied was that 
nothing was said in the Contract .Act about the important question of 
burden of proof, and magistrates and practitioners were left to discover 
for themselves that the real working strength of this section could be 
imderstood only by reading it with s. 111 of the Evidence Act. 

The Enghsh authorities are mimerou.s, and many of them are com¬ 
plicated by questions on the one hand of .actual fraud or on the other 
hand of breach of some special duty, such as that of an agent, which is 
independent of the state of mind of the parties. It will be sufficient 
for the pre.5ent purpose to refer to a few of the leading authorities on the 
various points dealt with by the text of the Act. The first paragraph 
of the section lays down the principle in general terms; the second and 
third define the presumptions by which the Court is enabled to apply 
the principle. It is obvious that the same power which can “ dominate 
the will ” of a weaker party is often also in a position to suppress the 
evidence which would be required to prove moral constraint in a specific 
instance. Modification of the ordinary rules of evidence is accordingly 
necessary to prevent to a failure of justice in such cases. Where the 
special presumptions do not apply, proof of undue influence on the 
particular occasion remains admissible, though strong evidence is 


(») Liadiey, L.J., in AUcard v. Slamer (1887) 36 Cb. Mv. 146, 183. 
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16 , required to show that, in the absence of any of the relations which 
are generally accompanied by more or less control on one side and 
submission on the other, the consent of a contracting party was not 
free. In the case of a pure voluntary gift (though there is no genera! 
presumption against the validity of gifts) the proof is le&s difficult; 
but this is not within our subject. 

Sub-s. 1; Undue Influence generally.—The first paragraph gives the 
elements of undue influence: a dominant position and the use of it to 
obtain an unfair advantage. The words “ unfair advantage ” must 
bo taken with the context. They do not limit the jurisdiction to cases 
where the transaction would be obviously unfair as between persons 
dealing on an erjual footing. “ The principle applies to every case 
where influence is acquired and abused, where confidence is reposed 
and betrayed ” (t), or, as Sir Samuel Romilly expressed it in his cele¬ 
brated argument in Ilvgucnin v. BaseUij, which has been made authori¬ 
tative by repeated judicial approval (j), “ to all the variety of relations 
in which dominion may be exercised by one person over another.” 
“ As no Court has ever attempted to define fraud, so no Court has ever 
attempted to define undue influence, which includes one of its many 
varieties ” (h). But the English cases on the subject have been said by 
the same authority to be divisible into two groups, according as the 
charge against the donee (to use this word for .shortness’ sake) was of 
aggressive circumvention or of abusing the opportunities given by a 
duty. 

“ First, there are the cases in which there has been some unfair and 
improper conduct, some coercion from outside, some overreaching 
some form of cheating, and generally, though not always, some personal 
advantage obtained by a donee placed in some close and confidential 
relation to the donor. 

“ The second group consists of cases in which the position of the 
donor to the donee has been such that it has been the duty of the donee 
to advise the donor or even to manage liis property for him. . . .In 


(t) Lord Kingsdown in Smith v. Kay tion. 

(1859) 7 H. L C. 750, at p. 779. This (i) (1807) 14 Vos. 286 : 9 B. B. 283: 
was a caso oi goneral control obtained 48 R. R. 102: per Wright, J., [1893] I 
by an older man over a younger one Ch. 752. 

during his minority without any ipiritual (k) Bindley, L.J., in Allcard v. 
influence or other defined fiduciary rela- Skinner (1887) 30 Ch. Div. at p. 183. 
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this class of cases it has been considered necessary to show that the S. ll 
donor had independent advice, and was removed from the influence of 
fie donee when the gift to him was made ” (1), 

Sub-s. 2 : Different forms of influence.—The second paragraph of 
the present section makes a division of the subject-matter on a different 
principle, according to the origin of the relation of dependence, continu¬ 
ing or transitory, which makes undue influence possible. Such a 
relation may arise (a) from a special authority or confidence committed 
to the donee, or (b) from the feebleness in body or mind of the donor. 
However, it is impossible to find plain and clear-cut categories for 
transactions wliich are often obscure and complicated, and sometimes 
purposely made so. Practically the most important thing to bear in 
mind is that persons in authority, or holding confidential employments 
such as that of a spiritual, medical, or legal adviser, are called on to act 
with good fa ith and more than good faith in the matter of accepting any 
benefit (beyond ordinary professional remuneration for professional 
work done) from those who are under their authority or guidance. 

In fact, then' honourable and prudent course is to insist on 
the other party taking indeiMndent advice (m). Following these 
principles, the High Court of Allahabad set aside a gilt of the whole 
. f his property by a Hindu well advanced in years to bis ffuni, or 
•spiiitual adviser, the only reason for the gift as disclosed by the deed 
being the donor’s desire to secure benefits to his soul in the next world 
(n). Similarly, where a ceslui qm trust had no independent advice, it 
was held that a gift by bim to the trustee of certain shares forming 
part of the trust funds was void, though in the same case a gift of shares 
which did not form i)art of the trust funds was upheld (o). The case 

(l) 36 Ch. Div. at p. 181. ever it may be in form, is practically 

(m) In the case of a gift from client revocable. The principle of LiUs v. Terry 
to solicitor it is an oesential condition to was followed in Rajah Papamma Row v. 
the validity of the gift that the client Silaramayya (1895) 6 Mad. L. J. 234. 
should have competent indejpondent ad- (n) MannuSi'ngh v. Umadai Pande 
vice: Lilea v. Terry [1896] 2 Q. B. (1890) 12 AIL 623. 

679 C. A., following and explaining (o) Raghunaih v. Varjivandas (1908) 

Rhodes v. Bate (1866) L. R. 1 Ch, 262, 30 Bom. 678; Knight v, Marjoribanka 

and other earlier authorities: and the (1849) 2 Mao. & G. 10; 2 H. & Tw. 

Court must also bo satisfied that the 308. As to purchase by a trustee from 
influence has in fact ceased; Wfight a beneficiary, see Indian Trusts Act, 

V. Carter [1903] 1 Ch. 27. It is hardly 1882, s. 63- 
too much to say that such a gift, what* 
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8 . 16. of Wajid Khan v. Bum Ali {p), in which the Judicial Committee set 
aside a deed of gift executed by an old illiterate Mahomedan lady in 
favour of her confidential managing agent, comes under this head. And 
so does the case in which the High Court of Bengal refused to enforce 
an agreement executed by a poor woman in favour of her mookktear by 
which she bound herself to give him, by way of remuneration for his 
services, one half of the property which she might recover by his assist¬ 
ance {q). The same principles apply to agreements for remuneration 
between an attorney and a client (r) and between a managing clerk in 
an attorney’s office and a client (s). A parent stands in a fiduciary 
relation towards his child, and any transaction between them by which 
any benefit is procured by the parent to himself or to a third party at 
the expense of the child will be viewed with jealousy by courts of 
equity, and the burden will be on the parent or third party claiming the 
benefit of showing that the child in entering into the transaction had 
independent advice, that he thoroughly understood the nature of the 
transaction, and that he was removed from all undue influence when 
the gift was made. Upon these principles the High Court of Madras 
refused to enforce against an adopted son a deed of trast of joint family 
pro]rerty executed by him and his adoptive father whereby annuities 
were created in favour of certain relations of the father, in a suit brought 
by them after the father's death to recover arrears of aimuities. The 
deed was executed by the son soon after he attained majority, and there 
was no evidence to show that the son had independent advice, or 
that he understood the nature of the transaction, or that his father’s 
influence had ceased when the doemnent was executed ((). 
The relations subsisting between a malik and a cultivator are 
such that the malik is in a position to dominate the will of the 
cultivator (u). But the presumption of undue influence does not 
apply to a gift by a mother to her daughter. If such a gift is sought 


if) (1891) 18 Cal. 646: L. R. 18 
Ind. Ap. 144. 

(fj) Piuhong v. Mania Haiwani (1868) 
1 B. L. R. A. C. 95. 

(r) Brojendra Nath v. Sreemulty 
Luckhey Money (1901) 6 C. W. N. 816; 
Shamaldhone Dubt v. Lakehimani Debi 
(1908) 36 Cal. 493. 

(a) Harivalabhdas v. Bhai Jivanji 


(1902) 26 Bom. 689. 

(0 LakshmiDosay. Roop Loll (1901) 
30 Mad. 169, in app. from 29 Mad. 1. 

(u) Kashi Nath v. Dutga Prasad 
(1916) 1 Pat. L. J., 604. As to trans¬ 
actions between a guardian and a ward, 
soon after the ward has ceased to be a 
minor, see Guardian and Wards Act, 
1890, 8. 20. 
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to be set aside on the ground of undue influence, the burden lies upon 
those who seek to avoid it to establish domination on the part of the 
•daughter and subjection of the mother («). Age and capacity are 
important elements in determining whether ’ consent was free in the 
absence of any confidential relation, but as against the presumption 
arising from the existence of such a relation they count for very 
little (uj. Clause (b) of this paragraph seems to include the principle, 
established by a series of English decisions, that “ where a purchase 
is made from a poor and ignorant man at a considerable undervalue, 
the vendor having no independent advice, a court of equity will set 
aside the transaction ” (x). Infirmity of body or mind on the vendor’s 
part will make it still more difficult to uphold any such contract. As to 
the effect of inadequacy of consideration see s. 25, expl. 2, p. 189, below. 

Mental distress.—" A state of fear by itself does not constitute 
undue influence. Assuming a state of fear amounting to mental 
di.stre.ss which enfeebles the mind, there must further be action of some 
kind, the employment of pressure or influence by or on behalf of the 
other party to the agreement.” The mere fact, therefore, that a sub- 
mis.sion was executed by the defendant during the pendency and under 
fear of a criminal pro.secution instituted against him by the plaintiff 
will not avoid the transaction on the ground of “undue influence.” 
It was so held by the High Coimt of Allahabad (y) in a case decided 
under the old section. The decision would, it seem.s, bo the same under 
the section as it now stands. It could not be said in the case above 
that the plaintiff was in a position to dominate the will of the defendant 
merely by reason of the fact that criminal proceedings had been pending 
against the defendant at the tijue when the submission was executed 
by him; but assuming that he was there is nothing to show in the facts 
of the case that the plaintiff used any such position to obtain an unfair 
advantage over the defendant. “The law says that (1) not only the 
defendant must have a dominant position, but (2) he must use it ” 
(z). Both these elements were present in the case where the High 


(v) Ismail Mussajee v. Hafiz Boo 
(1906) 33 Cal. 773 ;L R.33 IndAp. 86 

(w) Rhodes V. Bak, LR. 1 C!h. at p. 267. 
(r) Per Kay, J.,-fry V. lajw ( 1888 ) 

4Cb. D. 312, 322, the lateat reported 
case of this cIms. 

(y) Oobardhan Das v. Jai Kishen Das 


(1900) 22 All. 224. See also Masjidi v. 
Mussammat Ayisha (1882) Punj. Bee. 
no. 136. 

(z) Amjadennessa Bibi v. Rahim 
Buksh (1016) 42 Cat 280. See also 
Bara Estate, Ltd. v. Amp Ckatid (1917) 
2 Pat. L J. 603, at p. 670, 


S. 16. 
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1ft Court of Madras re/used to enforce an agreement entered into by a 
Hindu widow to adopt a boy to her husband, it appearing on evidence 
that the relatives of the boy obstructed the removal of her husband’s 
coipse from tie bouse unless she consented to the adoption (a). The 
same elements are also to be found in the case wkre the Allahabad 
High Court set aside a deed of gift executed by an indigent Brahman to 
a temple of which the defendant had charge, it having teen found that 
the gift left the donor without any means, and that the defendant had 
motives of personal gain in procuring it. The gift was made while the 
donor was living in the defendant’s house, where he was fed did main¬ 
tained by him, and during the pendency of a suit to rec? the 
property prosecuted by the defendant on behalf of the donor ’-s 
own expense (6). 

In a Madras case where the plaintiffs agreed to relinquish their 
right to a religious office in favour of the defendant in consideration of 
the latter withdrawing a charge of criminal trespass preferred against 
them, it was held that the agreement was voidable, the charge of 
trespass being false, and the sole cause for entering into the agreement 
being “ the well-founded terror of the influence of the prosecutor and 
of the civil death which would probably result from his proceedings ” 
(e). Similarly where criminal proceedmgs were threatened against a 
mooiadam for misappropriation of his master’s moneys, and a bond 
was passed by an ignorant Hindu widow who had brought him up as 
her son to save him from the threatened prosecution, it was held that 
the agreement was not binding upon the widow, she having had no 
independent advice (d). See s. I9A ill. (a). 

Proof of unaue influence.—In dealing with cases of undue 
influence there are four important questions which the Court should 
consider, namely, (1) whether the transaction is a righteous transaction, 
that is, whether it is a thing which a right-minded person might be 
expected to do; (2) whether it was improvident, that is to say, whether 
it shows so much improvidence as to suggest the idea that the donor 
was not master of himself and not in a state of mind to weigh what he 


(а) Bartganayakamma T. Alwar SeUi 
(1889) 13 Had. 214. 

(б) SibU Prtmd T. Parbha Lai <1888) 
10A11.53S. 

(e) Puduhary KrUknea v. Karam- 


patty (1874) 7 M. H. C. 378. 

(d) Smmji V. Burjivan (1887) 11 
Bom. 568. See alao Bangnaih v. Oovind 
(1904) 28 Bom. 639. 
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was doing; (3) whether it was a matter requiring a legal adviser; and S, It) 
(4) whether the intention of making the gift originated with the 
donor (e), 

Transaotion with Parda-nishin women—From a time before, 
though not long before, the passing of the Contract Act, some of the 
High Courts, with a certain amount of support from the Judicial 
Committee, have treated parda-niahin women (sometimes in terms 
only Hindu women, but if a woman is in fact secluded it cannot matter 
whether she is a Hindu or not) as a class of persons specially exposed to 
undue influence, and have gone neat to laying it down as a rule of law 
that every one dealing with a pariamahin woman is bound to show 
affirmatively that she understood the nature of the transaction, and 
that the terms were fair. The rule was stated by the late Sir W. 

Rattigan, in a paper where he forcibly criticised this policy (/), to have 
been first announced in 1867 in a Calcutta case not regularly reported. 

“ It does not necessarily follow, ” Sir W. Rattigan observed, “ that a 
native woman simply because she sits behind the parda, is to be placed 
in the same category as the ‘weak, ignorant, and infirm persons’ 
whom the Court of Chancery, under a proper interpretation of its 
approved practice, is accustomed to protect. On the contrary, it is 
common experience to find in India parda ladies who are highly 
intelligent, strong minded, and who possess excellent business capacity, 
and contrive to manage large estates with great success. To adopt a 
sweeping generalisation, and to hold that every parda-nasldn lady who 
enters into any commercial transaction, or who makes a disposition 
of her property, is presumably the victim of ‘ imdue influence,’ is to 
make an assumption which is contrary to actual facts, and to cause 
the law to be abused for the purpose of avoiding bond fide engagements.” 

In the earliest Privy Council decision on the subject, where a 
Hahomedan lady sued to recover from her husband the value of Com¬ 
pany’s paper of a considerable amount alleged to have been endorsed 
md handed over to him to receive interest thereon, and the defence 
was that he had purchased the paper from his wife, it was held by their 

(«) Per Lord Macnughten in JlfiiJo- (/) “ The Pardo iToeiin («c) Womin 
rt«d Btiksh T. Boamni Bibi (1888) 16 and her Protection by British Courts oi 
laL 684, at pp. 698.700 L. R. 15 Ind. Justice,” Joanu Comp, Legialf Decern* 
ipp. 81, at pp. 92-93. her, 1901, pp. 262,267,268. 
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Lordships that, though the wife failed to prove affirmatively the precise 
case set up by her in the plaint, the burden of proof was upon the 
husband to show, the plaintiff being a pardcMiishin, that the sale was 
a bonu fde one for value, and that upon the evidence he had failed to 
satisfy the burden (y). A few years later it was declared by the same 
tribunal that, as regards deeds taken from parda women, the Courts 
have always been careful to see “ that the party executing them 
has been a free agent, and duly informed of what she was about ” (A), 
ft is not sufficient to show that a document executed by a parda-nuhiii 
woman was read out to her ; it must further be shown that it was 
explained to her or that she imderstood its conditions and effect (»). 
The reason is that the ordinary presumption that a jrerson miderstands 
the document to which he has affixed his name docs not apply in the 
case of a pnrdi-nishin rvoman (j). 

The law as to the burden of proof was thus summarized in a recent 
decision of the Judicial Committee (k): “ In the first place, the lady 
was a jKirda-nishin lady, and the law throws around her a s])ecial 
cloak of protection. It demands that the burden of proof shall in such 
u case rest, not with those who attack, but with those who found upon 


{>j) Moovshee Buzloor Ruhe.zvi v. 
i^humsoonissa Begum (18C7) 11 M. I. A. 
551. A mortgage* of property ))ck>ng- 
mg to malft and female memberH of a 
Mahomedan family by the males docs not 
operate as a transfer of the interest of 
tho fomales, because the manageinent of 
the properties is left iji the hands of tho 
males: Azima Bibi v. Shamalanand 
(1913) 40 Cal. 378 [P. C.) 

(A) Geresh Chundcr v. Bhuggof/iUiy 
(1870) 13 M. I. A. 419, 431; Sudiakt 
L(tl V. Sheobarat Koer (1881) 7 Cal. 245; 
L. R. 8 Ind. Ap. 39: Behari Lai 
v.Habiba BUn (1886) 8 All. 267; 
Annoda Mohvn Bai v. Bhuban Mohini 
Debi (1901) 28 Cal. 546; L. R. 28 
Ind. Ap. 71. 

(0 ShandxUi Koeri v. Jago BR)i 
(1902) 29 Cal. 749 ; 29 I. A. 127; Sham 
Koer V. Dah Koer (1901) 29 Cal. 664; L. 
B. 29 Ind. Ap. 132; Mina Sajjad Hueain 


V. Naicab Wazir AH Khan (1012) 39 I. A. 
156; Kali Bahh v. Barn Gopal (1914) 
L. R. 41 1. A. 23, 29; 36 All. Si. 89; Srt 
Kishan Lai v. Kofthniro (1916) 14 All. 
L. J. 1236, 1244 [P. C.]; Suinsuddin 
V. Abdvl (1907) 31 Bom. 165. 

ij) Ashgar AH v. Delroos Banoo 
Begum (1877) 3 Cal. 324; 3/rtrwm Bibi 
V. Sakina (1892) 14 All. 8; Acchhan 
Kmr V. r/wittr Bas (1895) 17 All. 125 ; 
HcAi Lai V. Musammat (1903) Punj. 
Rec. no. 77. In Asligar Ali’s case tho 
Judicial Committee sot aside a tauliaU 
■mma executed by a Mahomedon lady on 
the false representation that the effect 
of the document was what she desired. 
Tho case looks very like one of positive 
fraud. 

ik) Kali Baksh v. Bam Oopal (1914) 
L. B. 411. A. 23, 28-29; 30 All. 81, 89; 
Muhammad Ibrahim v.. UTncUuUah Jan, 
(1917) Punj. Rec., no. 90, p. 350. 
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the deed, and the proof must go so far as to shew affirmatively and 8 . 18 . 
conclusively that the deed was not only executed by, but was explained 
•to, and was really understood by the grantor. In such cases it must 
also, of course, be established that the deed was not signed under duress, 
but arose from the free and independent will of the grantor^ The law 
as just stated is too well settled to bo doubted or upset.” 

Some Indian decisions suggest that a deed of gift by a parda^nishin woman 
is invalid in the absence of proof that she had independent advice. But in 
Kali Bakksk v. Ram Oopal (1) the Judicial Committee held that there is no 
rule of law of tho absolute kind above indicated. “The possession of independ* 
ent advice, or the absence of it, is a fact to be taken into consideration and 
well weighed on a review of tho whole circumstances relevant to the issue 
of whether the grantor thoroughly comprehended, and deliberately and of 
her own free will carried out, the transaction. If she did, tho issue is solved 
and tho transaction is upheld; but if upon a review of the facts which 
include the nature of tho thing done and the training and habit of mind of the 
grantor, as well as tho approximate circumstances affecting tho c.KOCution 
—if tho conclusion i.s reached that tho obtaining of independent advice 
would not really have made any difference in the result then tho deed ought 
to stand. Tho present, in tlieir Lordsliips’ judgment, appears to be a case 

of that kind.In short their view is that if independent outside 

advice, which is an essentially different thing from independent outside con¬ 
trol, had been obtained, the lady would have acted just as she did. Much 
os their Lordships support and approve of the protection given by law to a 
parda-nishin lady, they cannot transmute such a legal protection into a legal 
disability. She might, oaj>ecinlly if the outside adviser hod been a lawyer, 
have altered the sJiai)e or form of tho transaction, but in substance and result 
slie would have carried out the same purpose and will as aro expressed by the 
deed under challenge. They refer to the judgment of Lord Macnaghten in 
Mahomed Buhh Khan v. Uoswini Biti ”('«)• 

It may bo noted that “ the undue influence which may affect a parda-naahin 
lady’s understanding of a document may proceed from a third party.” It 
was 80 held by Jenkins, C.J., in a ca.se where a mortgage of her property by 
a parada-no-shin lady to a creditor of iior husband was set aside, tho undue 
influence having proceeded from the husband (a). 

{/) (1914) L. R. 41 I. A. 23; 36 All. undue influence was disemlited by being 
81. (In this case the J. C. upheld a gift made as an afterthought and not by 
by a Parda-nishin woman of about one the lady herself who was tho origin^ 
half of her estate to her paramour’s son plaintiff, but by her representative after 
on tho ground that there was no undue her death, 
influence); A««Att6 iaW V. RoiiAa Raman (n) Badiatannessa Bibee v. 

(1913) 17 C. W. N. 991 j Mahatur Prasad Charan (1914) 18 Cal. W. N. 1133. 

V. Taj Begum (1916) 19 C. W. N. 162. Compare Bank of Montreal v. Stmri 
(m) (1888) L. R. 16 lad. App. 81:15 [1911] A. C. 120. 

Cal. 684. In this case the charge of 




106 


the INDIAN CONTRACT ACT. 


8.16. It appears on a review of the above decisions that most, if not 
all, of them could have been arrived at without the aid of any general 
presumption, on such grounds as that the act was done under thw 
influence of marital control, or actual fraud or misrepresentation, 
or even in total ignorance of its nature and effect. The only thing in 
English law that seems analogous to the treatment of a parda-nishin 
woman’s dealings as presumably invalid is the treatment of dealings 
with “expectant heirs” by Courts of Equity, where fraud is said 
to be “ presumed from the circmnstances and condition of the parties 
contracting.” But this equitable doctrine is peculiar, and depends, 
in part at any rate, on peculiar reasons not existing in India (o). 

Who is a Parda-Nishin.—The expression “ pardornishin” 
connotes complete seclusion. It is not enough to entitle a woman to 
the special care with which the Courts regard the disposition of a 
parda-nuhin woman that she lives in some degree of seclusion (p). 
Thus a woman who goes to Court and gives evidence, who fixes rents 
with tenants and collects rents, who commuiucates, when necessary, 
in matters of business, with men other than members of her own 
family, could not be regarded as a parda-nuhin woman (q). In 
Hodges v. The Delhi and London Bank, Limited (r), a Privy Council 
case, it was said: “ It is abundantly clear that Mrs. Hodges was 
not a pardornishin. The term qumi-pardornishin seems to have been 
invented for this occasion. Their Lordships take it to mean a woman 
who, not being of the parda-nishin class, is yet so close to them in 
kinship and habits, and so secluded from ordinary social intercour-se, 
that a like amount of incapacity for business must be ascribed to her, 
and the same amount of protection which the law gives to parda- 
nishins must be extended to her. The contention is a novel one, 
and their Lordships are not favourably impressed by it. As to a 
certain well-known and easily ascertained class of women, well-known 
rules of law are estabbshed, with the wisdom of which we are not 
now concerned ; outside that class it must depend in each case on the 

(o) See Pollock, Principles of Con- (j) Jmail Muttaju t. Haft Boo 

tract, ed 8, 663 sqq. O'Barii v. Bolinp- (1906) 33 Cal. 773, 783; L. E. 33 Ind. 
broke, (1877) 2 App. Ca. 814, marks Ap. 86; Shaih Imail v. AmirbiU (1902) 
the limit of its application. 4 Bom. L. E. 146. 

(p) Shailc ItmaU v. AmirKii (1902) (r) (1901) 23 All. 137, 148; L, E. 27 

4 Bom. L E 146, 148. Ind. Ap. 168. 
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character and position of the individual woman whether those who 8 . 18 . 
deal with her are or are not bound to take special precautions that her 
action shall be intelligent and voluntary, and to prove that it was 
so in case of dispute.” 

Sub-s. 3: Rule of evidence.—The third paragraph of the 
present section does not lay down any rule of law, but throws the 
burden of proving freedom of consent on a party who, being in a 
dominant position, makes a bargain so much to his own advantage 
that, in the language of some of the English authorities, it “ shocks the 
conscience.” Money-lending cases are those chiefly contemplated 
(.see illustration (c)). In fact, the language of the section as amended 
only declares what the High Courts, with or without literal authority, 
but acting in the spirit of the EngUsh equitable doctrine, have been 
doing for many years. It must not be supposed, however, that 
there may not be other forms of imconscionable bargain within the 
mischief and the remedy of this enactment. 

“ UnconseionaMe bargains."—Illustration (c) contemplates the 
case of a person already indebted to a money-lender contracting 
a fresh loan with him on terms on the face of them unconscionable. 

In such a case a presumption is raised that the borrower’s consent 
was not free. The presumption is rebuttable, but the burden of 
proof is on the party who has sought to make an csorbitant profit 
of the other’s distress. The question is not of fraud, but of the un- 
conscientious use of superior power. Inadequacy of consideration, 
though it will not of itself avoid a contract (s. 25, expl. 2, below), 
has great weight in this class of cases as evidence that the contract 
was not freely made. As observed in a recent Bombay case, “in¬ 
adequacy of consideration in conjunction with the circumstances 
of indebtedness and ignorance were facts from which it would have 
been as permissible before the amendment of [this section] to infer the 
use of undue influence as it would be since that amendment ” (s). 

Relief in cases of unconscionable bargains is an old head of English 
equity. It was formerly associated m a special manner with sales of 
reversionary interests, which the Court was eager to restrain; and for 
some time it was the doctrine of the Court that a sale of any re¬ 
versionary interest, if proved to have been made for only a little under 


(«) Bhiwiikit V. Ttihwavtrao (1901) 25 Bom. 126, 12& 
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S' IS' the value, must be set aside without further inquiry. This rule was 
at last found so inconvenient that it was abolished by statute. But 
the general principles of equity in dealing with what are callsd 
“ catching bargains ” remain, and the third clause of the section now 
before us is apparently intended to embody them. In fact, the 
Indian High Courts had acted on these principles, both before and 
since the passing of the Contract Act, without any express letter of 
written law to justify them in so doing. Thus, where the interest was 
exorbitant, relief was granted by reducing the rate of interest in cases 
where the loan was made to an illiterate peasant (/), and to a Hindu 
•si.xtcen years old (u) (but not a minor according to the Hindu law). 
And where an heir to an estate borrowed Rs. 3,700 to enable him to 
prosecute his claim at a time when he was without even the means 
of subsistence and gave the lender a bond for Es, 25,000 to be paid 
after receiving possession of the property, the Court held that the 
bargain was hard and unconscionable, and gave the lender a decree 
for Rs. 3,700, with interest at 20 per cent, per annum (v). Acting 
upon the same principles, the High Court of Bombay has held that a 
covenant in a mortgage executed by illiterate peasants in favour 
of a money-lender to sell the mortgaged property to the mortgagee 
at a gross undervalue in default of payment of interest was inequitable 
and oppressive, and the mortgage was set aside to that extent (w). 
The doctrine above enunciated was applied in a recent cose decided 
since the amendment of the present section, where the High Court 
of Allahabad disallowed compound interest payable at 2 per cent, 
per mensem with monthly rests in the ca.se of a bond e.xecuted by a 
•spendthrift and a drunkard eighteen years old (n). And where a 
person twenty-eight years old, the sou of a wealthy father, but 


(/) Lain V. Ratn Frasntl (188(1) 9 All. 
74. Seo also the observatioos of the 
Jutlicial Committee in Kamini v. Kali- 
frossunno OhoH (1885) 12 Cal. 225, 238, 
239; li. R. 12 Ind. Ap. 315, where the 
loan was made to a parda-nishin lady. 

(w) MoihitonmUun Hoy v, Soorendro 
Narain Deb (1875) 1 Cal. lOa The 
Indian Majority Act, wWch fixes the 
of majority at eighteen, waa passed 
on 2Dd March 1875. 


(f) Chunni Kuar v. Rup (1888) 
11 All. 57, confirmed on appeal sub rwm. 
Baja Mokham Singh v. Raja Rup Singh 
(1893) I.-) All. 352; 20 Ind. Ap. 127. 
See also Husain Bakhsh v. Rahmal 
Husain (1888) U All. 128. 

(w;) Kedari Bin Ranu v. Atmarambhat 
(1800) 3 B. H. C. A. C. II. 

(x) Kirpa Ram v. (Sami-t*d*di»(1903) 
25 All. 284. 
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of profligate habits and greatly in need of money, his father having 8 . 18 . 
refused to provide him with any money, executed a bond to secure a 
sum of Es. 500 with interest at the rate of Es. 37-8-0 per cent, per 
annum with six-monthly rests, with a stipulation that the borrower 
should not be empowered to pay the money within three years, and 
if he did pay within three years, he should nevertheless be obliged 
to pay three years’ interest at the rate above mentioned, the same 
Court held that the bargain was unconscionable, and gave the lender 
a decree for Es. .500 mth simple interest at the rate of 24 per cent, 
per anmun (y). On the same principle, where a poor Hindu widow 
borrowed Es. 1,500 from a money-lender at 100 per cent, per annum 
for the purpose of enabling her to establish her right to maintenance, 
the High Court of Madras allowed the lender interest at 24 per cent, (z) 
Sinfllarly, where a talukdar, who had been declared a “dis¬ 
qualified proprietor ” under the provisions of the Oudh Land Eevenue 
Act, 1870, and whose property was placed in the charge of the Court 
of Ward.s on the ground of his indebtedness and consequent inability 
to manage it, executed a bond for Es. 10,000 repayable with interest 
at 18 per cent, per annum, and compound interest in default of pay¬ 
ment of instalments, the Judicial Committee disallowed compomnd 
mtcrcst on the ground that the position of the parties was such that 
the lender was “ in a position to dominate the will ” of the borrower, 
and that the charging of compound intere.st in the circumstances 
of the c!ise was “ unconscionable ” («). The relief, however, has not 
been confined to money-lending transactions, and so far back as 


Uj) Balkuhan Daa v. Madnn Lai 
(1007) 29 AIJ. 303. Doubtful m 

Keaawia v. Arithulai (1913) 36 Mad. .533, 
at p. 537. 

(z) liannfc Annapurni v Smmu 
natha (1910) 34 Mad. 7. 

(fi) Dhanipal Das v. J/oneaAcr Bakhsh 
Singh (1906) 28 All. 570; L. R. 33 
Ind Ap. 118; Mannihar Bakhsh Singh 
V, ahadi Lai (1909) 31 All. 386; L. R. 
36 lod. Ap. 96. The same principle has 
been applied where two persons who 
were under arrest for non-payment of 
Government revenue obtained from the 
lahsildar temporary release to go to a 


money-lender, and subsequently bor¬ 
rowed Rfl. 99 from the money-lender 
end executed a mortgage-bond bearing 
compound interest at the rate ol 37^ per 
cent, per annum with half-yearly rests. 
In a suit by the money-lender to recover 
the amount the Court held that the bar¬ 
gain was unconscionable, and allowed 
18 per cent, compound interest. Beddeo 
Singh V. Bulaki Das (1910) 7 All. L J. 
591. In Abdul Majid v. Kkirade Chan¬ 
dra Pal (1915) 42 Ca). 690. the Court 
allowed a reduction in the rate of intereet 
in the peculiar circumstonceB of the 
case. 
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16, the year 1874 the Judicial Committee set aside a bond obtained by a 
powcriul and wealthy banker from a young zamindar who had just 
attained his majority, and had no independent advice, by threats 
of prolonging litigation commenced against him by other persons 
with the funds and assistance of the banker (b). Three years later 
the same tribunal set aside an ikrarnama executed by a minor and 
another who had just come of ago of half of their property in favour 
of the defendants, who had no title to the property, and who had 
taken possession thereof by show of force and with the assistance of 
a large body of retainers (c). Similarly, where the plaintiff, an ilhterate 
agriculturist heavily indebted to the defendant, who was a money¬ 
lender, passed a sale-deed to the defendant of his lands worth thrice 
the amount of the debt under pressure of payment, the High Court 
of Bombay ordered by its decree that the sale should be set aside on 
the plaintiff paying to the defendant the debt owed by him mtliin a 
fixed period (d). But the question whether a transaction should be 
set aside as being inequitable depends upon the circumstances 
existing at the time of the transaction, and not on subsequent 
events (c). 

As between parties on an equal tooting high interest, and even the 
holding of securities for a greater sum than has been actually advanced, 
will not suffice to make the Court hold a bargain unconscionable. 
Where both the parties to a mortgage were money-lenders, and the 
mortgage pm’ported to be a security for Rs. .5,000 as principal and 
Rs. 1,2.50 sawos in lieu of interest repayable by .seventy-two instal¬ 
ments, it was held that, though the interest on an instalment in 
arrear was to run at 24 per cent, per annum, and though the 
mortgagee retained Rs. 100 on account of khickadi (bonus) out of the 
Rs. 5,000 purporting to have been advanced to the mortgagor, the 
transaction was not unconscionable, regard being had to the fact th<at 
it was the practice of the mortgagor himself to make advances on 
similar terms (/). Similarly, though the agreement be by a mortgagor 


(6) Chedamtam Chdty v. Senja 25 Bom. 126. 

Krishna JIuthu (1874) 13 B. L R. 609; (c) Qanga Bahh v, Jagat Bahadur 

L E. 1 Ind. Ap. 241. Singh (1896) 23 Cal. 16; L. E. 22 lod. 

(c) Prm Karain Singh v. Parasram Ap. 163. 

Singh (1877) 4 Ind. Ap. 101. (/) Hari Lahu Paid v. Bamji Valad 

(d) Biimihai r, Tahwantmo (1901) Pandu (1904) 28 Bom. 371. 
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for sale of his equity of redemption to the mortgagee upon onerous S, 18, 
terms, the Court will not therefore refuse specific performance if 
the bargain is not unconscionable and there is no evidence to show 
that the mortgagee took an improper advantage of his position or of 
the mortgagor’s difficulties (g). 

On examining the cases relating to money-lending transactions 
cited in the precedmg paragraph, it will bo observed that in each of 
them the lender was “ in a position to dominate the will ” of the 
borrower, and the bargain was “unconscionable” within the 
meaning of cl. (-3) of the prcisent section. It is only the concurrence 
of the.se two eleiuent.s that can justify the Court in granting rcUef 
to the borrower. The mere fact that the rate of interest is exorbitairt 
is no ground for relief under this section (h), unless it be shown that 
the lender was in a position to dominate the will of the borrower. 

And it h8.s recently been held by the highest tribunal that urgent 
need of money on the part ot the borrower does not of itself place the 
lender in a position to dominate his will within the meaning of this 
section (t). In fact, even before the decision of the Privy Council, 
the Courts of India cniisisteiitly declined to interfere except in two 
cases which must now be taken as overruled (j) where relief was 
claimed against an exorbitant rate of interest on the ground that the 
bc.i rower was in urgent need of money. Upon the same principle 
the fact that a person parts with his properties for what he considers 
aji unduly low price owing to his pressing necessities is not a ground 


((/) Dans V. Maurjff Shwc Oo (1911) 
Cal. 805; L. U. 38 Ind. Ap. 165. 

(/i) As to relief where a stipulation 
for the jiayment of mtorest amounts to 
a penalty, see s. 74 below and the notes 
thereon. 

(t) Sundar Km v. Kni Sham Kriahen 
(1907) 34 Cal. 150; L. R. 34 Xnd. Ap. 
9; Oanesh v. Vishnu (1907) 32 Bom. 
37; Vvmh Chandra v. (Jdap Lai (1903) 
31 Cal. 233 j Chairing Whitchurch 
(1907) 32 Bom. 208; Debi Sahai v. 
Oaiiga <SoAai (1910) 32 All. 589 j Neghraj 
V. Oange Bakhsh (1910) All. L. J. 729; 
Meghrajv. ifor<?«yaa (1910) 7AU. L. J. 
655: Sri Chand v. Niader Singh (1911) 


8 All. L. J. 407; Kesavulu v. Arithulai 
(1913) 36 Mad. 533; Ponntmmi v. 

(1917) 33 Mod. LJ. 302. 

(j) ifadho Singh v. Kashi Ram (1887) 

9 All. 228 and Poma Dongra v. William 
Gillespie (1907) 31 Bom. 3^8. The 
decision in JUiulho Singh’s case was 
expressly dissented from by the High 
Court of Calcutta in Umesh Chandra's 
cose. In Poma Dongra’s case the point 
of law, if any, for which the case was 
reported must have been as here assum¬ 
ed; but, as only the judgment is given, 
it is impossible to say whether on the 
facts the decision was or was not justi- 
tied. 
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for setting aside the alienation, unless it be shown that the alienee 
was in a position to dominate the will of the alienor (k). “ If people 
with their eyes open choose wilfully and knowingly to enter into 
unconscionable bargains, the law has no right to protect them” 
(1). As observed by the Judicial Committee, a transaction may 
undoubtedly be improvident, but in the absence of any evidence 
to show that the money-lender had unduly taken advantage of his 
position, it is difficult for a Court of Justice to give relief on grounds of 
simple hardship (m). The law on this subject, however, has been con¬ 
siderably altered since the enactment of the Usurious Loans Act, 1918. 

It may be observed, before leaving this subject, that the Courts 
of British India ought to decide cases under this section according 
to its tenns, and to resort to English decisions only so far as they 
illustrate its provisions. This warning was given by the Judicial 
Committee in Dtuinijxd Das v. Maneshar Bakhsli Singh (n), where their 
Lordships said: “ The Subordinate Judge was wrong in deciding 
the case in accordance with what he supposed to be English equitable 
doctrine. He ought to haw considered the terms of the amended, section 
If) onh). He .also mistook the English law. .Apart from a recent 
statute, an English Court of Equity could not give relief from a 
trau.s.action or contract merely on tlie ground that it w’as a hard 
bargain, e.vcept perhaps where the extortion is so great as to be of 
itself evidence of fraud. ... In other cases there must be some 


other equity arising from the position of the parties or the particular 
circumstances of the case.” 

Lapse of time and limitation.—Delay and acquiescence do 
not bar a party’s right to equitable relief on the groimd of midue 
influence, unless he knew that he had the right, or, being a free agent 


(t) Sundarambal v. Yogavanaguruk- 
kal (1015) 33 Ma4. 850. 

(l) Mackintosh v. Wingrove (1879) 4 
Oai. 137; Saiish Chund&r v. Hem Chundcr 
(1902) 29 Cal. 823; Vmesh Chandra v. 
Gdap Lai (1903) 31 Cal. 233; Kirti 
Chunder v. Atkinson (1905) 10 C. W. N. 
640; Tarachand v. Oirdhari Lai (1889) 
AM. W. N. 167; Hem Saj v. Kknda 
Bakhsh (1905) Punj. Bee. no. 13. 

(m) Aziz Khan v. Duni C&zfu2(1918) 
Punj. Rec. no. 101, p. 334. 


(n) (1906) 28 All. 570; L. R. 33 Ind. 
Ap. 118. The relief granted below was 
substantially conhrmed on the ground 
that the facts brought the case within 
the section. The borrower “ was under 
a peculiar disability and placed in a 
position of helplessness by the fact 
of his estate being under the control of 
the Court of Wards,” wid “ the lender 
used his position to demand more 
onerous terms than were reasonable.” 
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at the time, deliberately determined not to inquire what his rights Ss. 16, 
were or to act upon them (o). Lapse of time is not a bar in itself 
to such a relief. There must be conduct amounting to confirmation 
or ratification of the transaction (p). If there be no such conduct, 
it is open to the party, though he may not sue to set a.side the 
transaction within the period of limitation to plead undue influence 
as a defendant in a suit brought against him to enforce the transaction. 

As observed by Sir Lawrence Jenkins, C.J., “ A defendant in a suit 
is entitled to resist a claim made against him by pleading fraud [or 
undue influence], and he is entitled to urge that plea though he may 
not have himself brought a suit to set aside the transaction, and is 
not, in circumstances like the present, precluded from urging the 
plea by the [law of limitation] ” {q). This statement of the law was 
adopted in a recent Madras case where it was said: “ We do not 
think it follows that because a party’s remedy as plaintifl to have 
an instrument avoided is time-barred, his right to say by way of 
equitable defence, if sued, that the instrument ought not to be 
enforced is equally time-barred ” (r). This is in entire accordance 
with the authorities familiar in English equity practice, to which it is 
needless to make further reference. 

Rights of legal representatives—A sale-deed obtained by an 
uncle from her niece by the exercise of imdue influence, the uncle 
•standing in a fiduciary relation to the niece, may be set aside, after the 
death of the niece, by her legal repre.sentative (s). 

17.—“ Fraud ” means and includes any of the following 
acts committed by a party to a contract, or 

“ tauii” defined. . 

with his connivance, or by his agent, with 
intent to deceive another party thereto or his agent, or to 
induce him to enter into the contract 

(1) the suggestion, as to a fact, of that which is not 
true by one who does not believe it to be true; 


(o) LahhmiDoaa v, Roop Loll (1907) 
30 Mad. 169. 

(j?) Allcard v. Skinner (1887) 36 Ch. 
Div. U6, atpp. 181,182, 186 ; WrigM v. 
Vanderplank (1866) 8 D. M. & G. 133. 
1UK.&.60. 

8 


(q) Rangmth Sakharam v. Qovind 
Naroeinv (1904) 28 Bom, 639. 

(f) Lakakm Does v. Roop Loll (1907) 
30 Mad. 169,178. 

{«) Oovind V. SavUri (1918) 20 Bom, 
L. R. 911j Indian Trusts Act, 1882, a. 88. 
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6 . 17 . (2) the active concealment of a fact by one having 

knowledge or belief of the fact; 

(3) a promise made without any intention of perform¬ 
ing it; 

(4) any other act fitted to deceive; 

(5) any such act or omi-ssion as the law specially 
declares to be fraudulent. 

Explanation .—Mere silence as to facts likely to affect 
the willingness of a person to enter into a contract is not 
fraud, imless the circumstances of the case are such that, 
regard being had to them, it is the duty of the person keeping 
silence to speak, or unless his silence is, in itself, equivalent 
to speech. 

llluslralions. 

(a) A. Bells, by auction, to B., a horso which A. knows to bo unsound. 

A. Bays nothing to B. about tlie hoi-sc’s unsoiinflne.sH. This is not fraud in A. 

(b) B. is A.’s daughter and has just corno of age. Here, the rolabion 
botwc(‘n the parties would make it A.’.s duty to toll B. if the horse Is unsound. 

(c) B. flays to A.—“ If you do not deny it, f shall assume that the horse 
is sound.” A. says nothing. Hero A.’s silence is equivalent to speech. 

(d) X. and B. being traders, enter upon a contract, A. has private inform, 
ation of a change in prices which would allcet B.’s willingness to proceed with 
the contract. A. is not bound to inform B, 


Fraud in general—Fraud is committed wherever one man 
causes another to act on a false belief by a representation which 
lie docs not himself beheve to be trae. He need not have definite 
knowledge or belief that it is not true (t). When fraud produces 
damage it is generally a wrong entitling the person defrauded to bring 
a civil action. Under the Contract Act we are concerned with the 
effects of fraud only so far as consent to a contract is procured by it. 
We have already pointed out that the result of fraudulent practice 
may sometimes be a complete misunderstanding on the part of the 
person deceived as to the nature of the transaction undertaken, or 
the person of the other party. Such cases are exceptional. Where 

(1) This is well settled in England; 93 R. R. 733. 

Sviimv.Edrnondit.l853) ISC. B. 777; 
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they occur, there is not a contract voidable on the ground of fraud, 6. 17 
but the apparent agreement is wholly void for want of consent, and 
the party misled may treat it as a nullity even as against innocent 
third persons. But the fraudulent party is of course estopped 
from denying that there is a contract if the party deceived finds it 
to be his interest to affirm tho transaction, which is a conceivable 
though not probable case. In the same way tho party deceived 
must be at liberty to treat the transaction as a voidable contract if 
he thinks fit. No doubt many transactions have in fact been so 
treated notwithstanding that under the law as settled in Cnndy v. 

Litidsmi (m) they might have been declared wholly void. 

Suh-8. 3.—The language of the Act throws no fight on the 
relation of fraud to misrepresentation. It might even be said to 
obsenro it. That relation, however, may be very simply stated. 

Fraud, as a cause for tho rescission of contracts, is generally reducible 
to fraudident misrepresentation. Accordingly we say that mis¬ 
representation is either fraudnlent or not fraudulent. If fraudulent 
it is always a cause for rescinding a contract induced by it; if not, 
it is a cause of rescission only under certain conditions, which the 
definitions of s. 18 are intended to express. There arc, however, 
forms of fraud which do not at first sight appear to include any 
misrepresentation of fact, and sub-ss. 3, i, and 5 are 
intended to cover these. With regard to a promise made without 
any intention of performing it (snb-s. 3), it is not very difficult to say 
that a promise, though it is not merely a representation of the pro¬ 
misor’s intention to perform it, includes a representation to that eSect. 

Some promises are given more readily and willingly than others; but we 
accept promises only because we believe them to bo made in good faith 
and no one would be content with a promise which he believed the 
promisor to have no intention of keeping. SimUarly it i.s fraud to 
obtain property, or tho use of it, under a contract by professing an 
intention to use it for some lawful purpose when the real intention is to 
use it for an imlawful purpose (v). Our modern authorities have 


(u) Note (t), p. 80 above. having given possession, is not entitled 

(e) See Feret v. Hill (1854) 15 C. B. to resume it by fonie vritbout process 
207 ; 100 R. B. 318, whiobp admitting of law. 
this, decided that the defrauded partyi 
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8.17. removed the difficulty which used to be felt in treating the statement 
of a man’s intention as a representation of fact. “ There must be a 
mis-statement of an existing fact, but the state of a man’s mind is a? 
much a fact as the state of his digestion. It is true that it is very 
difficult to prove what the state of a man’s mind at a particular time is, 
but if it can be ascertained it is as much a fact as anything else.” 
Accordingly it is fraud to obtain a loan of money by misrepresenting the 
purposes for which the money is wanted, even if there is nothing 
imlawful in the subject for which the money is actually wanted and 
used (w). In particular, it is well .settled in England that buying 
goods with the intention of not paying the price is a fraud which 
entitles the seller to rescind the contract (a). On the whole, then, 
sub-s. 3 of the present section did not introduce any novelty (y). 

Sub-s. 4.—The mention of “ any other act fitted to deceive ” in 
sub-s. 4 appears to be inserted merely for the s.ako of abundant 
caution. 

Acts and omissions specially declared to be fraudulent.—Sub-s. 5 
appbes to cases in which the disclo.sure of certain kinds of facts is 
e.xpressly required by law, and non-compliance with the law is ex¬ 
pressly declared to be fraud. Thus by .s. 55 of the Transfer of Property 
Act (IV of 1882) the seller of immovable property i.s required to 
disclose to the buyer “ any material defect in the property of which 
the seller is, and the buyer is not, aware, and which the buyer 
could not with ordinary care di.scover,” and the buyer to di.sclo.se to the 
seller “ any fact as to the nature or extent of the .seller’s interest in the 
property of which the buyer is aware, but of which he has reason to 
believe that the seller is not aware, and which materially increases the 
value of such interest,” and “ omission to make such rlisclosurcs . . . 
is fraudulent,” and this, it seems, even if the omission be due merely to 
oversight. In England a similar duty of disclosure exists, and failure 
to fulfil it is a misrepresentation creating a right to rescind the Con¬ 
tract but. if not shown to be wilful, the omission would not be called 
fraudulent. Various deahngs with property are made voidable as being 

(w) Ed^nfjton v. Filzmaurice (1885) park Whittaker (1875) L. R. 10 Ch. at 
29 Ch. Div. 459, 480, 483, per Bowen, p. 449. 

Ii.J. (y) Borrowing money with no inten- 

(x Clovffh V. L. a.- N. W. B. Co, tion of repaying it ia cheating under the 

(1871) LE 7 Ex. 21, in Ex. Ch.; Ax- Penal Code; s. 416, iiluatration (f). 
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fraudulent, or declared to be fraudulent as against the transferor’s 8. 17. 
creditors or assignees, by other enactments. But, as these transfers 
ef property cannot well be employed as inducements to any other 
party to enter into any contract beyond such agreement as is involved 
in the fraudulent transfer itself, they do not come within the scope 
of the Contract Act, and we have no occasion to dwelt upon them 
here (r). 

Mere non-disclosure.—There are special duties of disclosure (of 
which we have just seen an instance) in particular classes of contracts, 

(a) but tliere i.s no general duty to disclose facts which are or might be 
equally within the mean.? of knowledge of both parties. Silence as to 
such facts, as the Explanation to the present section lays dorvn, is not 
fraudulent. There is a well-known American case on this point ari¬ 
sing out of the conclusion of peace between Great Britain and the Uni¬ 
ted States after the war commonly known as the war of 1812. The 
contract was for the sale of tobacco: the buyer knew, but the seller did 
not, that peace had been made; and on the seller, afsking if there was 
any news affecting the market price, the buyer gave no answer. The 
Supreme Court of the United Statea held that there was nothing frau¬ 
dulent in his silence (6). But there are at least two practical qualifi¬ 
cations of this rule. First, the suppression of part of the known facts 
may make the statement of the rest, though literally true so far as it 
goes, as misleading as an actual falsehood. In such a case the state¬ 
ment Is really false in substance, and the wilful suppression which 
makes it so is fraudulent (c). Secondly, a duty to disclose particular 
defects in goods sold, or the like, may bo imposed by trade usage. In 
such a case omission to mention a defect of that land is equivalent to 
express assertion that it does not exist {if. The illustrations will now 
be easily understood. We are not aware of any English authorities 
corre.si)onding to (b) and (c). 


(!) See Transfer of Property Act, 
s, 63 (transfers in fraud of other trans¬ 
ferees or of creditors); Presidency Town 
Insoivency Act, 1909, s. 56; Proviocial 
Insolvency Act, 1907, b. 37; Manmhan- 
daa T. Madeod (1902) 20 Bom. 765. 

(a) IS.g., Contract of 6re iosaranco: 
Imperial Preseing Co. v. Britieh Crown 


Assurance Corporaiion {IQIZ) 41 Cat 68L 
See also s. 143 below. 

(b) Laidlaw V. Organ {ISn) 2 meat 
178. 

(c) Peek V. Chimeg (1873) L. E. 6 
H. L. 392,403. 

((f) Jones V. Bowden (1813) 4 Taunt. 
847 ; 14 R. B. 683. 
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B. 18 . 


18. —"Misrepresentation” means and includes— 

■'Misn pra«cnt»- (1) the positive assertion, in a manner 
tion”(kfmcd. warranted by the information 

of the person making it, of that which is not true, 
though he believed it to be true; 

(2) any breach of duty which, without an intent to 
deceive, gains an advantage to the person com¬ 
mitting it, or any one claiming under him, by 
misleading another to his prejudice, or to the 
prejudice of any one claiming under him ; 

(3) causing, however innocently, a party to an agree¬ 
ment to make a mistake as to the substance of 
the thing which is the subject of the agreement. 

Language of the Section.—This i.s one of the sections taken wholly 


or in part from the draft Civil Code of New York, and it is one of the 
lea.st satisfactory in point of form. In sub-s. 1 thcu.se of the word 
“warranted” in a sense (wliatever that sense may precisely be) unknown 
to the law, and in a subject-matter where the words “ warranty ” 
and “condition” have already caused quite enough trouble, is an 
elementary fault. Nor is the intention of the qualifying clause, to 
which we shall return, altogether clear. However, the Contract Act 
has at least made some improvement on the classification of the New 
York draft, where the original of this clause .stands under the head of 
Fraud. Sub-s. 2 is obscure and apparently usele.ss. Sub-s. 3 (which 
does not occur in the New York draft Code) seems to involve confusion 
between contracts voidable because consent was obtained by misrepre¬ 
sentation and transactions which can have no legal effect, e.vcept 
possibly by way of estoppel, because there was no real consent at all. 

Principles of English law as to misrepresentation.—The Common 
Law recognises a general duty not to make statements which are in 
fact imtrue, with the intent that a person to whom they are made shall 
act upon them to the damage of a person so acting, and without any 
belief that they are true. The breach of this duty is the civil wrong 
known as fraud or deceit. But, if belief is there, it is not required by 
any general rule of law to be founded on any reasonable ground, though 
want of any reasonable ground may be evidence of want of belief (e). 


(e) Derry v. Peek (1889) 14 App. Ca. means clear that the common law is 
337. Such is the taw settled for England generally so understood in other juris* 
by the House of Lords. It is by no dictions. 
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Noristhereanyuniversalduty togivecorrectinfonnation.exceptsofar 8. 18. 
as a partial statement of the truth may be rendered substantiaUy 
false by omission of known facts (pp. 1) 6,117, above), or to give any in¬ 
formation at all. With regard to contracts, the general principle is that 
if one party has induced the other to enter into a contract by misrepre¬ 
senting, though innocently, any material fact specially within his own 
knowledge, the party misled can avoid the contract. We do not know 
of any positive authority for extending such a rule, even in equity, to 
matters of fact equally within the means of knowledge of both parties; 
but reliance on the other party’s statement in such matters is not com¬ 
mon or easily proved, and it is certainly convenient to state the law in 
the broad form that “ a false representation by one party in regard to 
a material fact made for the purpose of inducing the other party to 
enter into a contract, and actually inducing the latter to enter into the 
contract, renders the contract voidable ” (/). If this can be accepted 
as the rule of the modem Common Law, the Contract Act does not 
go beyond it, if indeed it goes so far. The qualifying word.s of the Act 
will be considered below. In certain classes of contracts, where the 
facta are specially within one party’s knowledge, a positive duty of 
dificlosuro is added, and the contract is made voidable by mere passive 
failure to communicate a material fact. The principal examples of 
ibis special duty are to be found in the several branches of the contract 
of insurance, and in sales of immovable property {cp. p. 116, above). 

But there is no positive duty of di.sclo8ure between contracting parties 
where the facts are not by their nature more accessible to one than to 
the other, though one party may have acquired information which he 
knows that the other has not (g). 


if) Harriman, s. 426; cp. Absod, 
14th ed. 188 sqq. I cannot precisely 
agree with Sir W. Anson’s historical 
view of the rules of equity in England, 
bat this is not material in India. 

(g) Laidlaw v. Organ, 2 Wheat. 98 
(p. 117,above). “The question in this 
case is whether the intelligence of ex< 
trinsio circumstances which might in¬ 
fluence the prioe of the commodity, 
mid which was exclusively within the 
knowledge of the vendee, ought to have 


been communicated by him to the 
vendor. The Court is of opinion that 
ho was not bound to communicate it. 
It would be difficult to circumscribe the 
contiaiy doctrine within proper iisdts 
where the means of intelligence ore 
equally accessible to both parties. But at 
the same time each party must take care 
not to say or do uiything tei^ing to im* 
pose upon the other ”: per Marshall 
C.J., at p. 195. For a recent example 
see Turner v. Green [1896) 2 Cb 296, 
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8 . 18 - In the same way parties are not bowrd to remove mistakes to 
which they have not contributed (h). It must be remembered that the 
parties can always decide beforehand for themselves, if they choose, 
what facts shall be deemed material and to what extent. On the one 
hand, they can make the existence of any specified state of facts, or the 
truth of any affirmation, an essential term or condition of the contract, 
so that without it there is no contract at all (i); on the other hand, 
they can make any fact or affirmation the subject-matter of a warranty 
or collateral agreement, so that failure to make it good shall not avoid 
the principal contract, but only give a right to damages. This is 
exemplified by the ordinary warranties expressed or implied, on a sale 
of specific chattels (j). In every case the question is what the 
parties really intended. Much perplexity would have been avoided if 
this principle, explicitly recognised only in the second half of the 
nineteenth century (i), had been understood earlier. 

Sub.s. 1.—What is meant by “ the |M)sitive assertion, in a 
manner not warranted by the information of the person making it, of 
that which is not true ” ? Many persons would say that, in any 
ordinary use of the English language, the assertion of that which is not 
true, though it may be innocent and even free from negligence, cannot 
be “ warranted ” in any maimer. Now the framers of the New York 
Civil Code put this clause under the head of Fraud. Probably what 
they meant was that a misrepresentation made with reasonable and 
probable cause for believing it true should in no case be treated as fraud 
but that a reckless or grossly negligent misrepresentation should be. 
The result would be to lay down a more stringent rule as to fraud than 
is sanctioned by EngUsh decisions—in fact, some such rule as the Court 
of Appeal laid down in England, but the House of Lords refused to 
adopt, in Derry v. Peek (1). When this clause is transferred to the head 
of mis-representation, it would seem to mean that innocent misrepre¬ 
sentation does not give cause for avoiding a contract unless the repre- 

ih) Smili V. Uvgha (1871) L. E. 6 being free from treatment with sulphur). 
Q. R 697. (j) See the sections on Warranty 

(») Behn V. Burnesa (1863) 3 R & 3. (109—118) in the chapter on the Sale 

761 (ship described in charter-party as of Goods, below. 

“now in the port of Amsterdam"; (i) See note (*). 

Bammmn v. WltUe (1861) 10 C. B. (I) 14 App. Ca. 337, reversing judg- 

N. 8.^844 (hops bought ou terms of ment of C. A, 37 Ch. Div. 541. 
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sentation is made without any reasonable ground. The High Court o( 8. 18 . 
Calcutta, in a case not officially reported, has held that an assertion 
cannot be said to be “ warranted ” for the present purpose where it is 
based upon mere hearsay. Thus if A. makes a positive statement to B. 
that C. would be a director of a company about to be formed, and 
B. applies for shares on the faith of that statement, the statement 
would be a misrepresentation if A. did not derive the information 
from C. direct, but from a third party, D. (m). In the course of the 
judgment Maclean, C.J., said: “ I need scarcely say that we must deal 
with this case according to the law of India and not of England, and 
if we find the term ‘ misrepresentation ’ dciined by statute in this coun¬ 
try, we must do our best to ascertain whether the case is brought within 
that statutory definition . . . [A.] says that [D.] told him that 
he [I).] had authority from [C.] to use his name in the prospectus as a 
director, in other words, that he [A.] obtained his information not from 
[C.] direct, but only through [D.]. I am not disposed to think that 
if [A.] had relied on the second-hand information he derived from 
[D.], he was ‘ warranted ’ in making the positive assertion that [C.] 
would be a director ” (m). This appears to require, on the part of 
the person making the representation, a belief not merely having some 
reasonable ground—for it is often quite reasonable to act upon 
second-hand information, even when it is not unavoidable—but 
founded on the best information that is available. There is no reason 
to be dissatisfied with this judgment, though it may be matter of 
historical doubt whether the framers of the Act intended to go so 
far. The qualification does not, of course, apply to the classes of 
contracts where there is a special duty to disclose all material facts 
within a party’s knowledge. Outside these contracts of “abundant 
good faith ” the rule of the High Court of Calcutta sets up a standard 
of diligence which may well be thought adequate; though it would 
not satisfy those learned writers in England and America who take 
the view that “innocent misrepresentation which brings about a 
contract is now a ground for setting the contract aside” (o) in all cases. 

We may refer to a Punjab case to illustrate the meaning of the 
expression “positive assertion.” A. sells a mare to B. Before the 

(m) Mohan Lolly.Sri Qungaji Colton (o) Amoo, 188; Harriman, cited'p. 

Millt Co. (1899) 4 C. W. N. 369. 119, above. 

M Ibid.. (S.1 388. 
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8.18. Bale A. writes to B. as follows, in answer to inquiries from B,: “ I 
think your queries would be satisfactorily answered by a friend if you 
have one in the station, and I shall feci more satisfied. All I can say 
is that the mare is thoroughly sound.” The letter is a “positive 
assertion ” of soundness coupled with a recommendation to B. to 
satisfy himself before purchasing; but it docs not amount to a 
warranty (p). 

Sub-8.8.—This sub-section is, as already stated, obscure (q). It 
was considered in a Bombay case (r) by Sargent, J.: “ The second 
clause of s. 18 is probably intended to meet all those cases which arc 
called in the Courts of Equity, perhaps imfortunatcly so, cases of 
'constructive fraud’ (s), in which there is no intention to deceive, 
but where the circumstances are such as to make the party who derives 
• a benefit from the transaction equally answerable in effect as if he had 
been actuated by motives of fraud or deceit.” In that case the plain¬ 
tiffs, who were creditors of the defendants, sued to set aside a com¬ 
position deed executed by their agents, alleging that their signature 
was obtained by a representation made by one of the defendants that 
the deed was nothing more than an assignment to trustees for the be¬ 
nefit of creditors, as agreed to in a previous meeting of the creditor.s. 
It was further alleged that the deed contained a release of which no 
mention was made at the meeting, and of which the plaintiffs’ agents 
had no knowledge. Under those circumstances the High Court of 
Bombay declared the release absolutely void, on the ground that the 
deed as it was signed was essentially different from that which the 
plaintiffs’ agents intended to execute, or thought they were executing, 
when they affixed their signature to the deed. The Court went 
further, and said that there was another ground on which the plain¬ 
tiffs were entitled to relief, namely, that there was a duty on the part 
of the defendants within the meaning of the present sub-section to 

{p) Currie v. Rennich (1886) Punj. be skilled shall not profit by his own 
Roc. No. 41. incompetenco. 

iq) Tho framera of the New York (r) Oriental Bank Corporation t. 

draft Code seem to have extracted this Fleming (1879) 3 Bom. 242, 267; see 

rule from BvJkley v. WUford (1834) 2 this case cited in the commentary on 

d & F. 102; .37 R. E. 39, which really s. 13 at p. 8.3 supra, 

proceeded on the much more intelligible (s) This term has been obsolete for 

prmoiple that an agent who is bound to many years in English piactice. 
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commonicate to the plaintiffs’ agents the fact of the existence of the 8 . 18 . 
release, and that the breach thereof entitled the plaintiffs to avoid 
the transaction under s. 19 of the Act. But it is submitted that the 
first sub-section was more applicable, as there was a “ positive asser¬ 
tion ” by one of the defendants that the documents was nothing 
more than a mere assignment of the creditors’property to trustees. 

Sub-8. 3.—This sub-section was applied in a Bombay case ((), 
where it was held that though a company was not liable as drawer on 
a bill of exchange signed by two of the directors and the secretary, 
treasurer, and agent of the company, yet it was liable to the bank to 
which the bill was sold as for money received by the company to the 
use of the bank. The decision proceeded on the gromid that the direc¬ 
tors, while acting within the scope of their authority, had sold the 
bill as one on which the company was liable, but upon which, having 
regard to the form in which it was drawn, the company could not be 
rendered liable, and the directors were, therefore, guilty of misrepre¬ 
sentation within the meaning of the present sub-section. The case 
was no doubt within the terms of the Act, but it might have 
been decided on the broader ground that a buyer “ Is entitled to 
have an article answering the description of that which he bought,” 

,ind that here the document which the bankhad bought had uot the 
force or value which it purported and was supposed to have. 

Thus it might be regarded as a case of common mistake under s. 

20 of the Act, entitling the party who had paid money to recover 
it under s. 72. In Th Oceanic Skam Navigation Co. v. SoonderdM 
Dhurumey (m) the defendants in Bombay chartered a ship wholly 
unknown to them from the plaintiffs, which was described in the 
charter-party, and was represented to them, as being not more than 
2,800 tonnage register. It turned out that the registered tonnage was 
3,045 tons. The defendants refused to accept the ship in fulfilment 
of the charter-party, and it was held that they were entitled to avoid 
the charter-party by reason of the erroneous statement a.s to tonnage. 

It is difficult to see how the Court., having regard to the terms of the 
Act and to the evidence of the usage of Bombay and the understand¬ 
ing of the parties in the particular case, could have decided otherwise. 

(0 In n Svf$ey Spinning and Weav- (u) (1890) 14 Bom. 241. 
ifijCo., in. (1880)6Bom.92. 
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18,19. But this case does not necessarily lay down any rule that an error in 
stating the amount of tonnage will in general render a charter-party 
voidable. In England such a statement docs not, in the absence of 
special circumstances, amount even to a warranty (o). As further 
illustrating tho rule laid down in the present sub-section we might 
cite an earlier case, whore it was held by the Allahabad Court that 
an agreement by the defendant to sell and deliver a boiler to the 
plaintiff at Rajghat was voidable at the option of the defendant, the 
plaintiff having represented (though innocently) to the defendant 
that there was a practicable road all the way, while, as a matter of 
fact, there was at one point a suspension bridge not capable of bearing 
tho weight of the boiler (w). 

Misrepresentation of fact or law.—It used to be said in English 
books that .misrepresentation which renders a contract voidable 
must be of fact; but there doc.s not seem to be really any dogmatic 
rule as to representations of law. The question would seem on 
principle to bo whether the assertion in question was a mere 
statement of opinion or a positive assurance—especially if it came 
from a person better qualified to know—that the law is so and so. It 
seems probable in England, and there is no doubt here, that at any 
rate deliberate mi.sreprescntation in matter of law is a cause lor avoid¬ 
ing a contract. Wliere a clause of re-entry contained in a kabuUyat 
(counterpart of a lease) was represented by a zamindar’s agent as 
a mere penalty clause, the Judicial Committee held that the misrepre¬ 
sentation was such as vitiated the contract, and the zamindar’s suit 
was dismissed (x). 

19.—When consent to an agreement is caused by coer¬ 
cion (y), fraud, or misrepresentation, the 
agreoments with- agreement is a contract voidable at the option 

out froo coniscnt. ^ i , i i 

of the party whose consent was so caused. 


(w) Barker v. WindU (1856) 6 E. & B. 
075; 106 R. R. 762. 

(w) Johnson v. Crowe (1874) 6 N.-W. 
P. 350. In fact, the agreemoot was 
made seTeral months before the Contract 
Act came into operation, hut the case 
was treated at every stage as if it fell 
within tho Act. The same result might 
have been arrived at on the ground that 
the existence of a practicable road all 


the way was an essential term of con* 
dition of the contract. Cp. Pollock, 
Law of Eraud in British India, p. 101. 

(x) Perlap Chunder v. Mohendramlh 
Purkhait (1889) 17 CaL 291; L R. 16 
Ind. Ap. 233. 

(.V) In 0. 19, the words undue InSu* 
ence” have here been omitted, being 
repealed by the Indian Contract Act 
Amendment Act VI of 1899, a. 3. 
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A party to a contract, whose consent was caused by S. 19. 
fraud or misrepresentation, may, if he thinks fit, insist that 
the contract shall be performed, and that he shall be put 
in the position in which he would have been if the represent¬ 
ations made had been true. 

Exception.—li such consent was caused by misrepre¬ 
sentation or by silence, fraudulent within the meaning of 
section 17, the contract nevertheless, is not voidable, if the 
party whose consent was so caused had the means of 
discovering the truth with ordinary diligence. 

Explanation.—A. fraud or misrepresentation which did 
not cause the consent to a contract of the party on whom 
such fraud was practised, or to whom such misrepresentation 
was made, does not render a contract voidable. 

Illustrations. 

(a) A., intending to deceive B., falsely represents that 500 maunds of 

indigo are made annually at A.’s factory, and tliereby induces B. to buy the 
factory. The contract is voidable at the option of B. ■ , 

(b) A., by a misrepresentation, leads B. erroneously to believe that 
600 maunds of indigo are made annually at A-’s factory. B. examines the 
accounts of the factory, which show that only 400 maunds of indigo have 
been made. After this B. buys the factory. The contract is not voidable 
on account of A.’s misrepresentation. 

(c) A. fraudulently informs B. that A.’s estate is free from encumbrance. 

B. tbcreujion buys the estate. The estate is subject to a mortgage. B. may 
cither avoid the Contract, or may insist on its b<*ing carried out, and the 
mortgage debt redeemed (s). 

(d) B., having discovered a vein of ore on the estate of .4., adopts means 
to conceal, and does conceal, the existence of the ore from A. Through A.’s 
ignorance B. is enabled to buy the estate at an under-value. The contract 
is voidable at the option of A. 

(e) A. is entitled to succeed to an estate at the death of B.; B. dies ; 

C. , having received intelligence of B.’s death, prevents the inteUigenc© 
reaching A., and thus induces A. to sell him his interest in the estate. The 
sale is voidable at the option of A. 


(z) Under the Transfer of Property is bound to discharge the encumbrance, 
Act IV of 1882, 8. 65 (g), the seller, independently of any question of fraud, 
not having sold subject to encumbrances, 
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8.19. Scope of the eeoUon.—section states the legal efiect of 
coercion, fraud, and misrepresentation, in rendering contracts pro¬ 
cured by them voidabls (o); the foregoing sections have only laid 
down their respective definitions. Perhaps the most important 
parts of the section, certainly those which need the most careful 
attention, are the cjcception and the explanation. These mark, 
though hardly with practical completeness, the limits within which 
the rule is applied. Before considering them we have to pause on 
the .second paragraph of the body of the section. It reads plainly 
enough at first sight, but the thought does not seem to be really 
clear. The party entitled to set aside a voidable contract may 
affirm it if he thinks fit. That is involved in the conception of a 
contract being voidable. And if he affirms it, he may require the 
performance of the whole and every part of it (subject to the 
performance in due order of whatever may have to be performed 
on his own part) or, in default thereof, damages for non-performance 
(subject to special causes of excuse, if any, which we are not now 
considering). It, as may well be the case, the default is wholly or 
partly due to the non-existciice of facl.s which the defaulting party 
reprasented a.s existing, this party can obviously not set up the 
untruth of his own statement by way of defence or mitigation ; and, 
if the case is a proper one for specific performance, and if it is in his 
power to perform the contract fully, though with much greater cost 
and trouble than if his statement had been originally true, he will have 
to perform it accordingly (b). Is anything more than this meant by 
the declaration of the affirming party’.s right to “ be put in the position 
in which ho would have been if the representations made had been 
true ”? (c). There are obviously many cases in which such restitution 
is not literally possible. Thus, if the owner of an estate subject 


(а) Fraud in the perjormnee of a 
contract is no ground for re^cisaion; 
Jamseiji v. Hirj^hai (1913) 17 Bom. 
L. P. 158 at p. 169. 

(б) See the Specific Relief Act, s. 18. 

(c) The Indian Law Commissionera' 

draft waa curiously worded (cl. 6): 
*‘A person who, either knowingly, or 
ignorantly, makes a false representation 
wl^by he induces another to enter into 
a contract with him, is bound to place 


the other in the samo position as if the 
representation had boon true, and in 
default of his doing so the contract is 
voidable at the option of the person who 
has been misled.” This, literally read, 
says that the contract'is voidable only if 
the representation, besides having been 
untrue when made, cannot be subse¬ 
quently made good. Such a restric¬ 
tion of the misled party’s rights is, we 
believe, unknown to the law. 
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to a lease for an unexpited term contracts to sell it to a purchaser who 8.19. 
requires immediate possession, and conceals the existence of the lease 
(d), the purchaser cannot be put in the same position as if the repre¬ 
sentation that there was no tenancy, or only such a tenancy as could 
be determined at will, had been true. Cases may occur, on the other 
hand, where a seller of land has held out, though not in express 
terms or wilfully, an element of attractiveness or security in the 
property ofiered for sale which it is in his power to realise by some act 
or undertaking on or with regard to adjoining property of his own. In 
such a case there is English authority for saying that he can enforce 
the contracts only on the terms of making good what he has represen¬ 
ted (e). But it is dangerous to formulate general propositions in 
the law of contract from decisions in suits for the specific perform¬ 
ance of contracts relating to land, and it is not clear that the facts of 
the decision in (juestion are not reducible to misrepresentation 
or an ambiguous offer. Nor is it certain that the present enactment 
can always be literally relied on. A. sells a house to B., and by some 
blunder of A.’s agent the annual value is represented as being 
Rs. 2,000 when it is in truth only Rs. 1,000, According to the letter 
of the present paragraph, B. may iasist on completing the contract 
and on havingthe difference between the actual and the stated value 
paid to him and his successors in title by A. and A.’s successors in title 
for all time. Nothing short of that will put him “in the position in 
which ho would have been if the representations made had been true.” 

This is obviously not the intention of the enactment. 

There is an important class of cases in which, although there is 
no such misrepresentation as to nrako the contract voidable, complete 
performance i3,by reason of misde.scription or otherwise, unattainable, 
and specific performance will be decreed subject to compensation for 
the defect. It was originally proposed to deal with such cases in the 
Contract Act. The enactment governing them is now to be found in 
the Specific Relief Act, s. 14, see the comments thereon below. 

Exception: Means of discovering truth.—The exception is wider— 
wo must suppose deliberately so—than the corresponding English 

(d) Morgan v. Oovemmeni of Haidra- L R. 8 Eq. 100. See further ou s. 18 of 

bad (1888) 11 Mad. 419. Specific Belief Act below. 

(e) Bagkeomb T. Bechalh (1869) 
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8 . 19 . authorities. In England the principle is that if a man makes a positive 
statement to another,intending it to be relied on, he mustnot complain 
that the other need not have relied upon it. “ The purch8ser,is 
induced to make a less accurate examination bj the representation, 
which ho had a right to believe ” (/). The te.st is not whether the 
patty might have inquired for himself but whether he did inquire and 
trust his own inquiries rather than the representation (j); and so far is 
this doctrine from being confined to cases of actual fraud that there is 
no decisive or recent authority for not applying it oven to cases where 
the misrepresentation consists only in failing to disclose some fact 
which ought to be disclosed. No doubt there may be a question 
' whether the party alleged to have misrepresented a fact really said, 
“I tell you it is so, ” or only “ I think you will find it so.” 
This question will, according to the circumstances, bo of the 
construction of particular words, or of the inferences to be drawn 
from words and conduct. Again, the pos8c.5,sion of obvious means 
of knowledge may lead, in some cases, to a fair inference that tho.so 
means w'ere used and relied on. But still the real point to be con¬ 
sidered is whether the party misled did put his trust in the represent¬ 
ation made to him of which he complains, or in other information 
of his own. In the latter case the misrepresentation did not really 
cause his consent. In other words, the present Exception, so far as 
allowed by English law, is logically nothing but a branch of the 
following Explanation. However, the words of the Exception are 
perfectly clear. If, as seems not altogether improbable (A), they 
were not intended to alter the English rule, they were chosen with 
singular infelicity. It will be observed that the Exception does not 
apply to cases of active fraud as distinguished from misrepresentation 
which is not fraudulent (i). A vendor of a house and land knew that 


(/) Dyer v. Hargrave (1806) 10 Ves. 
606,610 ;8R.R.atp. 39. 

((/) Redgrave v. Hurd (1881) 20 Ch. 
Piv. I. 

(A) At least the reading out of con¬ 
ditions of salo in IDogliah docs not 
constitute means of discovering the truth 
for a buyer who docs not understand 
English, and such a buyer at a sale 
under the direction of the Court is en¬ 


titled to rely on statements made by the 
auctioneer in the presence and hearing 
of the chief clerk in charge: Mahomed' 
Kah Mea v. Harperink (1908) 36 Cal. 
323 j L B. 36 Ind. Ap. 32. See also 
Rwlomji V. Vinayak (1910) 35 Bom. 
29, at p. 34. 

(») Sec AbdvUa Khan v. Qtrdhari 
Lai (1904) Punj. Bee. no. 49. 
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the purchaser wanted immediate possession, and, while admitting 8 . 19 . 
that the property was occupied by a tenant, first concealed the fact 
that the tenant had a lease, and then pretended that the lease was 
forfeited; the purchaser was entitled to rescind the contract, although 
he might have ascertained by independent inquiry what the tenant’s 
interest really was (j). 

The ordinary diligence of which the Exception speaks may bo 
taken to be such diligence os a prudent man would consider appropriate 
to the matter, having regard to the importance of the transaction in 
itself and of the representation in question as affecting its results. A 
possibility of discovering the truth by inquiries involving trouble or 
expense out of proportion to the value of the whole subject-matter 
would not, it is conceived, bo “ means of discovering the truth with 
ordinary diligence.” In Re Nursey Spinning and Weaving Co. (k), 
cited at p. 123, ante, it was contended on behalf of the company that 
the exception to s. 19 was applicable to that case, and that the bank 
could have discovered with ordinary diligence that the company was 
not liable on a bill drawn by its secretary, treasurer, and agent. 

Sargent, J,, said; “No ordinary diligence would have enabled the bank 
to discover that the company was not liable on thi.s bill. The form of 
the bill would naturally lead the bank, as it admittedly did lead the 
bank to suppose that it was the company’s bill a.s rtqtrcsented and the 
discovery could only be made by per.sons trained in the law and after a 
careful examination of legal authorities.” But where a purchaser of 
rice stored up at a place to which he had tin easy access refused to 
take delivery on the ground that the rice was of an inferior tpuility to 
that contracted for, it was held that he could not rescind the contract, 
for he could have discovered the inferiority of the quality by 
using “ ordinary diligence ” (1). 

Explanation: as to “causing consent."—The principle of the 
caution given here is obvious. A false representation, whether 
fraudulent or innocent, is merely irrelevant if it has not induced the 
party to whom it was made to act upon it by entering into a contract 


(j) Morgan v. Oomment of Saidara- (k) (1880) 5 Bom. 92. 

bad (1888) 11 Mad. 419, 439. See also (1) SImhi Mottun Pal v. Nobo Kritto 

Jogendra Noth v. Chandra Kumar (1915) (1878) 4 Cal. 801. 

42 Cal. 28, at p. 34. 

9 
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S. 19. or otherwise. He cannot complain of having been misled by a state¬ 
ment which did not lead him at all. In the common phrase of English 
text-books, the representation must be definable as dans locum contra- 
dui, bringing about the contract. Hence an attempt to deceive which 
has not in fact deceived the party can have no legal effect on the 
contract, not because it is not wrong in the eye of the law, but because 
there is no damage. This rule is applicable where a seller of specific 
goods purposely conceals a fault by some contrivance, in order that 
the buyer may not discover it if he inspect the goods, but the buyer 
docs not in fact make any inspection (m). “Deceit which does not 
affect conduct cannot create liabilities ” («). In particular cases it 
may be hard to determine whether a certain repre.sentation was in fact 
relied upon so that it can be said to have caused consent to the con¬ 
tract. This question, where it arises, is a question not of law, but of 
fact (o), on which the character of the statement made and the 
probability that it would influence a reasonable man’s determination 
may be taken into account. “Hit is proved that the defendants 
witli a view to induce the plaintiff (p) to enter into a contract made a 
statement to the plaintiff of such a nature as would be likely to induce 
a per.son to enter into a contract, and it is proved that the plaintiff 
did enter into the contract, i(; is a fair inference of fact that he was 
induced to do so by the statement. ... Its weight as evidence 
must greatly depend upon the decree to which the action of the 
plaintiff was likely, and on the absence of all other grounds on which 
the plaintiff might act ” (q). Tliere is no rule of law that any 
particular kind of statement is necessarily material in some cases and 
immaterial iji others. In general one man’s money is as good as 
another’s, and in a contract of loan the lender’s personality is in¬ 
different to the borrower; but where a money-lender who has acquired 
an evil repute for hard dealing in his own name advertises and lends 
money in assumed names, it is a permissible inference of fact that 

(m) Itorafall v. Thoirm (18C2) 1 H. & plaintiff and defendant, rvill depend on 
C. 90; 130 K. R. 394. the form in which each case comes be- 

(7)) Anson, p. 212. fore the Court: the suit may ho to 

(o) Currk v. Itennick (1886) Pimj. enforce or to rescind the contract, or (as 

Rec. no. 41. in tho case now cited) to recover dama- 

(p) Of course tho positions of the gos for tho wrong of deceit. 

party having made tho statement and (g) Smith v. Chadwick (1884) 9 App. 
tire patty to whom it was made, as Ca. 187, 196 iLord Blackburn). 
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the concealment of his identity was a fraud inducing the borrower Ss. 19, 19a 

to contract with him {r). The fact that a person has taken pains 

to falsify or conceal a fact is cogent evidence that to him at any 

rate that fact appeared material, and the falsification or concealment 

an important condition of obtainijig the other party’s consent, A 

man who has so acted cannot afterwards turn round and say, “ It 

could have made no difference if you had known the truth.” 

Illustrations.—There is nothing calling for particular conrment in 
the illustrations to this section, except that the case put in illustration 
(c) would now be more simply disposed of under the spi-cific provisions 
of the Transfer of Proper! y Act; see the note on it .above. 

Eescission of voidable contracts.—As to the conseipiences of tlur 
rescission of voidable contracts, see s. 61. 

Specific Performance.—As to the effect of fraud and misi'epresenta- 
tion on the rights of a party to clainr or resist specific performance, 
see Specific Relief Act I of 1877, ss. 26 (a), (b), (c), 28 (b), .‘11, and 35 (a). 

Right of third party cannot be set up.—It is no defence to an 
apparently regular claim to property to suggrist, without showing any 
title of one’s own, that I he original I ransaction from which! he claim- 
■mt’s title is derived may have been voidable under this or the 
following section (s). 

19 . 1 .—When consent to an I’.grecmcnt is causcti by 
Power to sot tmcbie influenco, the agreoinent is ti contract 
Uuccrt'')'>r*u*iKiuo voidable at tlic option of the party whose 
iniiuonco. coiiscnt wus ,so causod. 

Any such contract may bo set aside either absolutely 
or, if tlie party wlio was entitled to avoid it has received tiny 
benefit thereunder, upon such terms and conditions as to the 
Court may seem just. 

lllmiralions. 

(a) A.’s son haa forged B.’s namo to a promissory note. B., under 
threat of prosecuting A.’s son, obtaias a bond from A. for the amount of tho 
forged note. If B. sues ou this bond, the Court may sc‘t tlio bond aside. 


(r) ik'rdon v. Slrtd fl899] 2 Q. B. Shamrav (1911) 30 Bom. 37. This 
641, C. A. would bo too elementary to call for deti- 

(9) Trimbak Bhikaji v. Shankar eion or report in England. 
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B. 19a. (b) A., a money-lender, advances Rs. 100 to B., an agriculturist, and, 

by undue influence, induces B. to execute a bond for Rs. 200 with interest 
at 6 per cent, per month. The Court may set the bond aside, ordering B. to 
repay the Rs. 100 with such intcre.st as may seem just. 

Thi-s section .appears to be intended to give express sanction to the 
constant practice of Indian as well as English Courts in cases of uncon¬ 
scionable money-lending, namely, to relieve the borrower against the 
o|)pressive terms of his contract, but subject to the repayment to the 
lender of the money actimlly advanced with reasonable interest ((). 
(See the illustrations,) The rate of interest allowed by the High 
Courts as reasonable has varied, according to circumstances, from C 
and 12 per cent, in Eengal to 24 per cent, in Bombay find the North- 
West Provinces (w). Sec notes to s. Ifi, “ unconscionable bargains ”, 
p, 107 above. 

The second paragraph is the only portion of the section that is new. 
However, as it st.inds it is virtually a reproduction of ss. 35 and 38 of 
the Specific Relief Act. The combined effect of those two sections 
is that a contract in writing may be rescinded at the suit of a party 
when (amongst other causes) it is voidable, hut that the Court in.ay 
reipiire (lie party rescinding to make any coinpciisatioii to the other 
which just ice may reipiii'c. It may be noted that under (he present 
section the contract need not be in writing. Sec also s. (14 below which 
leaves no di.scretion to tlie Court in the matter of restitution. 

The Select Committee gave the following rca.son for .adding this 
section to the Act:— 

“ We have recast the laiigiiago of the new s. 19a of the Act of 1872 
projiosed by cl. 3 of the Bill, so as to bring it more clo.sely into accord 


(<) Cited with approval in Poinn 
Jhiifjra V. Williatn Gillespie (1907) 31 
Bom. 348, at p. 3.52. 

(u) Mothoorniohun Hoy v. Suorcmlro 
jYtjmin Deb (1875) 1 Cal. 108; 

Mackintosh v. Hmt (1877) 2 Cal 202; 
Cliunni Kwtr v. liup Singh (1888) 11 
Ail. .'57 ; ailimicd in appeal sub nom. Raja 
Mohkum Singh v. Rap Rup Singh (1893) 
15 All 352; L. R. 20 Ind. Ap. 127 (where 
20 per cent, was allowed); Dltanipal Das 
V, Maneshar Bakhsh Singh {i^%) 28 All 


570; L. R. 33 Ind. Ap. 118; Maneshar 
Bakhsh Singh v. Shadi Ixil (1909) 31 All 
380; L. ll. 36 Ind. Ap. 90 (where 18 per 
cent, was allowed); Balkislmi Das v. 

Lai (1907) 29 All 303 (where 24 
poT cent, was allowed): Poma Dongra v. 
Willkitn Gilkspie (1907) 31 Bom. 348 
(whei’e 24 per cent, was allowed); Rannce 
Annapurni v. Stoaminatha (1910) 34 Mad. 
7 (where 24 per cent, was allowed). 
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vdth tho language of s. 19. A contract obtained by undue influence is Ss. 19a, 9 
on a different footing from a contract obtained by fraud. In the case 
of the latter a party who, with knowledge ofthe fraud, hastaken any 
benefit under the contract, i.s held to have elected to affirm it; but 
where a contract has been obtained through the e.verciso of undue 
influence it is necessary that tho Court .should have power to relieve 
the party who acted under the undue influence, oven although he may 
have received some btmefit under the contract. On the other hand 
where such beneflt has been received the Court ought to have full 
power to impose such conditions as may be just upon the party 
seeking relief.” 

20.—Whore botli the parties to an agreement are tinder 
Agroemout void niistako as to a matter of fact cssentiiil to 

where lintli parties 

aiu uwiiT a the agreement, the agreement is void. 

mistake as to . . 

matter nf fact. Exjjlmcitm .—All crroneous opinion as 

to the value of the thing which forms the subjeet-matter 
of the agreement is not to be deemed a mistake as to a 
matter of fact. 

llhislrations, 

(a) A. agrees to sell to P*. a specific cargo of goods supposcfl to bo on its 
way from England to Bombay. It turns out that, licforo the day of tho 
bargain, the ship conveying the cargo liad been cast away, and tho goods lost. 

Neither party was aware of tlie.so facts. Tho agrcoincnt is void. [Conturkr 
V. 5 H. Ia. C. 673 ; lOl R. R. 321).:| 

(b) A. agrees to buy from R. a certain horse. It turns out lhat tlie 
hor.so was dead at tho time of the bargain, though neither party was 
aware of the fact. The agreement is void. [Pothier, t'ontrat de Vente, 
cited 5 H. L. C. 0J8; so in modern Freticli Law, Code Civ. 1601. I'or 
Roman example sec Pollock on (.'oiitract, 8th ed. 510.J 

(c) A., being entitled to nu estate for tho life of B., agrees to sell it to C. 

B. was dead at the time of tho agreement, but both parties were ignorant of 
the fact. Tho agreement is void. [Slridiand v. Tta-ntr {l$52) 7 Ex. 208 ; 

86 R. R. 619; CochratM v. WiUi.'t (1865) L. R. 1 CIi. 58.] 

Scope of the section.—The practical scope of this section is shown 
(though not completely) by the illustrations. No doubt is possible as 
to the aiJtual solution, in any civilised .system of jurisprudence, of the 
cases put. But the wording of the section (which follows the Indian 
Law Commissioners’ original draft) tend.s to obscure the principle 
which governs them. It is not that the mistake has any special 
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B. 80. operation because it is a mistake, but that the true intention of the 
parties was to make their agreement conditional on the existence of 
some state of facts which turns out not to have existed at the date of 
the agreement. Wlierc the contract was for the sale of an object not 
existing, or which had ceased to exist according to tlic description 
by which it was contracted for, the result is still more easily ap¬ 
prehended if we say that there was nothing to buy and sell. 

Indian decisions have furnished a few more illustrations. The 
section will no doubt continue to be interpreted, as occasion arises 
Largely and tencficially. 

The mistake must be as to an existing fact.—The mistake must be 
“as to a matter of fact esscntiaHo the agreement.” It Ls not enough 
that there was an error “as to some point, even though a material 
point, an error as to which does not affect the substance of the whole 
consideration” {»). The circumstance, therefore, that neither the 
lessor nor the lessee supposed at the date of the lease that the Govern¬ 
ment as,ses.snient would ever be increased will not avail the lessor to 
avoid the lease if the assessment is subsequently enhanced («’). “ The 
circumstance that both the partic,5 to the lease supposed that the assess¬ 
ment would never be increased did not prevent their united will from 
forming a contract, any more than from making the tenns of the con¬ 
tract, when thus concluded, from being binding, in spite, of any future 
change of circmnstanccs” {x). As observed by the Judicial Committee 
in Pern Sami v. Bepresenlatives of Sal tujar, “the grant, whatever its 
cfiect, was not necessarily avoided because subsequent events disappoin¬ 
ted the expectation in which it was made” (y). But where a settlement 
was entered into between Government and certain inamdan in respect 
of a village whereby the latter agreed to pay a certain yearly quit-rent, 
and both parties believed that the imnukrs were the superior holders 
of all the lands in the village, it was held that the settlement was void 
as regards a portion of the lands which subsequently turned out to be 
mnta lands held by certain gimsias as owners in possession (r). 


(f) Per Blackburn, J., in Kennedy v. 

ix) 

Ibid, p. 158. 

Panama Mail Co. (1867) L- B. 2 Q. B. 

(y) 

(1878) L R. 6 Ind. Ap. 61, at 

580,588. 

I).73. 


(tt;) Babshdti r. Veniaimtimna 

w 

Secretary of Stale for India v. 

(1879) 3 Bom. 154. 

She^ Jeshingbhai (1892) 17 Bom. 407. 
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Upon the same principles a compromise of a suit will he set aside, it it 
was brought about under a mistake as to the subject-matter of tho 
agreement (a). The view thus expre.ssed is confirmed by later English 
cases. Not only a compromise (6), but an order of the Court 
made by consent (c), may be set aside if the arrangement wa.s entered 
into even imder a one-sided mistake of counsel to which the other 
party, however innocently, contributed, or even otherwise if the 
mistake was such as to prevent any real agreement from being formed. 
A fortiori it is .so in the case of tho mistake being common to both 
parties (d). The existence of a separate w'arrixnty in a contract 
of .sale is evidence that the matter of the warranty is not an “e.s.sential ” 
part of the contract. In such case, if there is a breach of the warranty, 
the purchaser is only entitled to compensation for the breach, and the 
sale is not even voidable. It is still a stronger case where not oidy no 
warranty is given by the vendor, but the purchaser buys “subject to 
all defects.” Thus, where a mortgagee sold his claim under the 
mortgage subject in effect to all defects, and it was subserpiently dis¬ 
covered that the mortgage was inoperative, as it was attested by only 
one witness, it was held that, though both parties were ignorant of that 
fact at the time of the assignment, the purchaser was not enl itlod to 
rescind the contract and claim back the purchase-money, the purchase 
liaving been made subject to all defects (e). An administration 
bond given under s. 250 of the Indian Succession Act, 186.5, is not void 
under this section, though the party to whom the grant of letters of 
administration is made may have obtained the grant by fraud upon the 
Court, and though neither 1 he sure! ics nor the Court to which the bond 
is passed wore aware of the fraud when the grant was made. It was so 
held by the majority of the Uigii Court of Calcutta in a recent case. In 
that case letters of administration of the estate of a deceased person 
wore granted to A. on execution of a bond by him and two sureties 
engaging for the due administration of the estate. It was subse¬ 
quently discovered that A. was not entitled to the grant, and that 
he had obtained it by false and fraudulent representations made in his 

(tz) Bihee Sohmon v. Alxlool Azeez Ch. 534. 

(1881) 6 Cal. 687,706. (d) BvAtknfidi Banking Co. v. H, 

(6) Hickmn v. Berem [1895] 2 Ch. Uakr S Son [1895] 2 Ch. 273. 

638. (e) Soda Kavaur v. TaM'pally (1907) 

(c) VfMing v. Sander&in [1897] 2 30 Mad. 284. 


S. 20. 




THE iraiAN CONTRACT ACT. 


S. 30. 


petition for letters of administration. The grant to A. was thereupon 
revoked, and a .suit was brought against the sureties to recover from 
them the amount misappropriated by A. and forming part of the estate. 
One of the defences raised on behalf of the sureties was that the bond 
was void under the pre.sent section, and that they were not therefore 
liable upon the bond. It was contended that both the Court and 
the siiretics were under a mistake as to a matter of fact “ e.'^.sential ’’ 
to the agreement, namely, that A. was entitled to letters of administra- 
tion, and that the sureties wotdd not have executed the bond but for 
I hat mistake. But this contention was overruled, and it was held by a 
majority of the Court that t he mistake of the Court and of the sureties 
did not relate to the essmtkl subject of the cojitract. The decision rvas 
also based on the ground that the liability of sureties under an 
administration bond did not depend on the validity or invalidil y of the 
grant (/). The decision of the majority was upheld in appeal to the 
King in Council (y). The same principle has been held to apply to 
surety bonds under the Guardians and Wards Act VIII ol 189(1. Thus, 
where A. w.as apjKiiuted guardian of the pro))crty of a minor on pas.s- 
ing a bond to the District Court executed by him and B. as surety 
for the due management and realisation of the minor’s property, 
and failed to account for the income of certain property which actually 
belonged to the minor, but was not included in tlie list of ])roperties 
belonging to the minor annexed to the petition for his appointment, 
it W'as held that B. was liable to make good the .amount, though it 
might be said that both the Court and B. were led to believe by A. 
that the property did not belong to the minor (A). See also the com¬ 
mentary on s. 13, above. 

In a recent Bombay case (i), A., fraudulently representing himself 
to be B., purported to mortgage to C. property belonging to B. C. 
then transferred the pretended mortgage to D. D. insisted that the 
mortgagor should be a party to the deed of transfer. A still personat¬ 
ing B., joined in executing that deed as a concurring party. The 


(/) DcbendraXalhIhUt -v. Aihn.-Oen. 35 Ind. Ap, 109. 
o/Benpal (1906) 33 Cal. 713; sec parti- (A) Aarai Chandra Soy v Rajoni 
cnlariy pp. 730—740,746—747, 751, and Mohan Boy (1908) 12 C. W. N. 481. 

760 . (i) hmil AUamkhia v. Dattatraya 

(j) S. C. (1908) 35 Cal. 955; L R. (1916) 40 Bom. 638. 
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deeds of mortgage and transfer contained the usual covenants (j). S. 80. ■ 
D. subsequently discovered that the mortgage and transfer 
deeds were not executed by B., but by A. personating him and ho 
sued C. for return of the transfer money. It was held by the Court 
of first instance that U. was not entitled to a return of the transfer 
money. This decision was reversed on appeal, on the ground that the 
case was one of a mistake of fact under this section, and C. was bound 
under s. 05 to repay the transfer money to D. The correctness of the 
reversal seems doubtful. On principle D. was not entitled to recover 
as on a total failure of consideration; for, although the assignment 
passed nothing as a conveyance, it gave D. a title to the debt (for 
which the property was only a security) as again.st A., who was clearly 
estopped from denying his identity with B. for this purpose; and, 
lil;cwisc by estoppel, a right of action against him on the mortgagor's 
covenant for title e.xprcss or implied. Moreover D., having required 
the supposed B.’s concurrenee, had not relied on any assurance of 
C.’s as to the reality of the mortgage made in the name of B. The 
fact (as presumably it was) that A was missing or insolvent or both 
does not affect the legal result. Then as to the Indian Acts, it is 
obvious that there was no contract formed between C. and D.; but 1). 
naid C. not under the agreement, but as consideration for an assignment 
made in pursuance of it, and therefore it does not appear that s. 65 
of the pre.scnt .Act applies to this case: neither does anything in the 
Transfer of Proiwrty Act .seem applicable. 

Specific Performance.—As to the right of a party to resist 
specific performance of a contract on the ground of mistake, see Specific 
Belief Act, s. 20 (a) and (b) and s. 28 (a) below. 

RectScation.—The Courts will not rectify an instrument on 
the ground of mistake unless it is shown that there was an actual 
concluded contract antecedent to the instrument sought to be recti¬ 
fied, and that the contract is inaccurately represented in the instrument. 

Thus in a Bombay case {k) the plaintiffs chartered a steamer from the 
defendants to sail from Jedda on “ the 10th August, 1892 (fifteen 

(j) The report is not clear as to tliis. in tlio text, but might be distinguished. 

The judgments, as reported, are not (k) Haji Abdul Rahman Alarakhia 
satisfactory. Clare v. (1876), L. v. The Bondtay and Persia Steam Navi- 
R. 10 C. I*. 334, is in favour of the deci« galion Co. (1892) 16 Bom. 661. 
sion below and the opinion expr^sed 
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JO, 31 . ^yB after the Haj)” in order to convey pilgrims returning to Bombay, 
The plaintiffs believed that “ the 10th August, 1892,” corresponded 
with the fifteenth day after the Haj, but the defendants had no belief 
on the subject, and contracted only with respect to the English date. 
The 19th July, 1892, and not the 10th August, 1892, in fact correspond¬ 
ed with the fifteenth day after the Haj. On finding out the mistake the 
plaintiffs sued the defendants for rectification of the charter-party. 
It was held that the agreement was one for the 10th August, 1892 ; 
thaf the mistake was not mutual, but on the plaintiffs’ part only; 
and, therefore, that there could be no rectification. The Court 
further expressed its opinion that even if both the parties were under 
the mistake the Court would not rectify, but only cancel, the instru¬ 
ment, as the agreement was one for the 10th August, 1892, and that 
date was a matter materially inducing the agreement. See also 
Specific Relief Act, s. 31 and the undermentioned case (1). 

Compensation.—Note, in connection with the present section, 
the provision of s. 05 that when an agreement is discovered to be 
void any person who has received any advantage under the agreement 
is bound to restore it, or to make compensation tor it, to the person 
from whom he received it. 

21.—contract is not voidable because it was caused 
'Effect o( mis- by a mistake asto any law in force ill British 
toke# M to law. India ; but a inisiakc as to a law not in force 
in British India has the same effect as a mistake of fact. 

lllustraltons. 

A. ana B. make a contract grounded on the erroneous belief that a parti¬ 
cular debt U barred by the Indian law of limitation. The contract is not 
voidable. 

A. and B. make a contract grounded on an erroneous belief as to the law 
regulating bills of e.xchange in France. The contract is voidable. 


In the second illustration voidable is an obvious slip for void, 
which is required both by legal principle and by the express terms 
of s. 20. If there is really a common mistake on an essential matter 


({) Madhavji v. Ramnath (1906) 30 Bom. 457. 
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of fact, there is no contract at all, and nothing which either party can S. 21. 
enforce. An erroneous belief can make a contract voidable only when 
it has been induced in one party by the fraud or misrepresentation 
of the other. 

The general language of the section itself represents with appro.xi- 
inate fidelity the current doctrine of text-books down to the time 
when the Act was framed, namely, that relief is not given against 
mistake of law. However, modem authority has shown that the 
doctrine in question is not acceptable witiiout rather large ((ualilications 
which, it is apprehended, Indian practitioners cannot safely neglect. 
Certainly mistake of law docs not universally or genctiilly invalidate 
transactions in which it occurs; but neither does mistake of fact. 

A man cannot go back upon what he has deliberately done—not to 
speak of excusing himself from liability for a wrongful act or offence 
—merely because he alleges that he acted under a misapprehension 
of the law. It is a citizen’s business to know', by taking professional 
advice or otherwise, so much law as concerns him for the matters he 
is transacting. No other general rule is possible, as has often been 
observed, without offering enormous temptations to fraud. Never¬ 
theless in England, at any rate, “ it is not accurate to say that relief 
' ,!n never be given in respect of a mistake of law ” (w); for where the 
mistake is so fundamental as to prevent any real agreement “ upon 
the same thing in the same sense ” (s. 13, above) from being formed 
it is immaterial of what kind the mistake was, or how brought about. 

And in India it would seem that the present section was not intended 
to give validity to any apparent agreement not satisfying the conditions 
of real consent as laid down in ss. 10 and 13. Moreover, it is to be 
observed that the existence of particular private rights is matter of fact, 

I hough depending on rules of law, and for most civil purposes ignorance 
of civil rights—a man’s ignorance that he is heir to such and such 
property, for uistancc—is ignorance of tact. A man’s promise to buy 
that which, imknown to him, already belongs to him is not to be 
made buiding by calling his error as to the ownership a mistake of 
law (n). There seems to be nothhig to prevent the Indian Courts 
from following English authority in cases of this kind 

(m) AUcard v Wdker [1896] 2 Ch. 369; (a) Seo Cooper v. Phibbs, L. U. 2 H. 

381, per Stirling, J. L. 170. 
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0.21. and this in fact was done in a recent Calcutta case (o). A. agreed 
to take a lease from B. of certain lands including mineral rights for 
coal milling operations; it was provided that B. should make out a 
good title to the property. The lease was held by B. on a tenure 
which was believed by both A. and B. at the date of agreement to carry 
with it mineral rights. A, made several payments in advance to B., 
but later when a decision of the Judicial Committee and a decision 
of the Calcutta High Court threw very grave doubts upon this under¬ 
standing of the law, A. refused to carry out the agreement, and sued 
B. tor refund of advances. It was held following the principle of 
Cooper V. Phibhs {p) that the case was one of a common mistake as to 
a matter of fact, and that the .agreement was void under s. 2(1, and A. 
was entitled to a refund of the advances made by him (See s. C5 
below). 

Again, the section docs not say that misrepresentation, at any rate 
wilful misrepresentation, of matter of law, may not be ground for 
avoiding a contract under s. 17 or s. 18. 

As to the second danse of the section, British Indian juris¬ 
prudence has adopted the rule of the Common Law that foreign law is 
a matter of fact, and must be proved or admitted as such, though the 
strictness of thcrnlo has beensomewhat rela.ved by the Evidence Actfj), 
Accordingly the statement or finding of any foreign law on which 
the Court proceeds in a given case is no more binding on the Court in 
any future case, oven apart from the possibilit y of alteration in the law 
in (juestion, than any other determination or assumption as to matters 
of fact. 

The cases in which the. present section has actually been applied 
have been fairly simple. Thus where a mortgage bond provided that 
it the mortgagor failed to redeem the mortgaged property within 
eight years the mortgagee should be the owner of the property, and 
the mortgagor, being unable to redeem, executed an absolute transfer 

(o) Sam Chandra v. Oanesh Chandra ing to bo printed or published under the 

(1917)21 C. W. N. 404. Authority of the Government of such 

(p) h'ec /. u. (n) ohove. country and to contain any such law, 

(g) Indian Evidence Act, s. 38: and any report of a ruling of the Courts 

“ When the Court has to form an opinion of such country contained in a book pur- 
aa to a law of any country any statement porting to be a report of such rulings 
of such law contained in a book purport- is relevant,” 
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of the property to the mortgagee, and put him in possiission, it was 
held that a purchaser from the mortgagor of the equity of redemp¬ 
tion subsequent to the date of the transfer was not entitled to 
redeem, even though the mortgagor might have been ignorant of his 
right to redeem the mortgage notwithstanding the clause in the mort¬ 
gage precluding him from doing so (r). Here there was u complete 
conveyance and transfer of possession from the mortgagor to 
the mortgagee. But if the matter had rested in contract only, and 
there w'as no transfer of the mortgaged projwrty, the mortgagor would 
have been entitled to redeem the mortgage, on the principle “ Once a 
mortgage, always a mortgage.” There would have been no coii.sidor- 
ation for a promise to trairsfcr the projrcrty to the mortgagee, and the 
question whetlier there was any mistake, and, if so, whether of fact or 
law, woidd really have been superfluous. 

An erroneous belief that a widow forfeits by her remarriage tho 
rights of an occupancy tenant under the N. VV. P. Tenancy Acl, t o 
which she has succeeded on the death of her first husband as his Indr, is 
a mistake of law,and a contract grounded on such belief is not voidable, 
Ihoughtho mistake may be common to both the parties to the contract 
(.s). Similarly, an orroinnius belief tiiat a judgnn.mt-debtor is bound 
by law ,to pay interest on the decretal amount, though no interest has 
been awarded by the decree, is a mistake of law. and a contract 
grounded on such belhd is not voidable. Such a belief is not a belief as to 
a matter of fact essenfial to the agreement wKhin Ihc^ nieaiiiiigof s. 2(1. 
p was so held by the .Juelicial (Committee in Selh (lokul Dusa v. Murli 
{t). It is difficult to reconcile wil h this a recent decision of the Boiidwy 
High Court where it was helil (liat a contract founded upon the 
erroneous belief that a judgment-debtor is bound by law to pay 
interest on the decretal amount, though tio interest has been awtirded 
by the decree, was void under s. 2(1, as biting a contract entered info 
imder a mistake as to a matter of /aef essential to the agnement («). 
It W'as said in that case that such a mistake was “a mistake as to 
the private rights of the parties and as such a mistake of fact.” 
That such a mistake is not a mistake of fact, but one of law, is 

(r) Vishnu Sakharam v. Kashinaih {!] (1S78) 3 Cal. (i02; L. R. 5 lud. 

(1886) 11 Bom. 174. Ap. 78. 

(s) SiAihanllibiy. MaihoLal{lWl) (») Aoroi/aii v. Buojt (1904 ) 0 Bom. 

All. W. N. 197. L. B. 417. 


1 . 81 . 
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Si. 21-83. abundantly clear from Seth Gokul Bass Case where, their Lordshiis 
said : “ There wa.a, no doubt, a mistake of hw on the part of the 
defendants in supposing that execution could he is.sued for intere.st 
upon the amount decreed from the date of the decree to the date of 
realisiit inn, no such intere,st leaving been awarded by the decree. But 
that mistake appears to have been common not only to the plaintiff 
and the defendants, but also to the [Court which made the order 
of attachment] ” (a). 

22. —A contract is not voidable merely because it was 
Contract cansoti by caiiscd by onc of tlic parties to it bein§ 
aa'to matter of fact.^ Under a iiitstake as to a matter of fact. 

At this day this section may seem open to the remark that it 
comradicts a proposition which no competent lawyer would think of 
asserting. But when the Act was Iramcd it was not obviously 
supcrflous; for strange things had been said within the foregoing ten 
yo,ars or thereabouts by one or tivo of IIk! .Judges of the Court of 
Chancery and lawyers pr.actising in the Couiis, as they then were, of 
Common Law wmi^ not e.vpected to have any knowledge of equity, and 
regarded the doctrines laid downin I ke name or equity hy Vice- 
Clianccllors as mysteries which did not concern them. 

As an illnsi ration of the nde, Haji AUd Rahmn Alkmkhia v. The 
Bonihay and Persiti Skam Navigation Co. {w), cited in the comnmtary 
on s. 20, p. 137, above may be referred to. 

23. —The consideration or object of an agreement is 

WhatconsiUrra. lawful, UllleSS- 
tieiis and objects jg foybiddcu by law; or 

arc lawful and wliat •■a. i -j. 

nut. of ii nature that, li fjeijiiittccl, it 

would defeat the provisions of any law ; oi¬ 
ls fraudulent or 

involves or implies iiijury to the person or property of 
another; or 

the Court regards it as immoral, or opposed to public 
policy. 


(») (1878) 3 Cal. 602. at p. 608 ; 
IJ..B. B Ind. Ap. 78. 


(w) (1892) 16 Bom. 601. 
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In each of these cases, the consideration or object of an ?, 23. 
agreement is said to be unlawful. Every agreement of 
which the object or consideration is unlawful is void. 

Illuslraht'ns. 

(a) A. aiirecs to sell liis house to B. for lO.fXIO rupees. Ifore B.’s promise 
to pay the sum of 10,000 rupees is the consideratiou for A.’s promise to 
sell t!ic liouse, and A.’s jtromisc to sell the liouse is the consideration for 
Il.’s promise to pay the 10,000 rupees. The.sc ore lawful eon-siderationa. 

(b) A. promisc.s to pay B. 1,000 rupees nt the end of six months if C. who 
owes tliat sum to B., fails to pay it. B. promises to grant time to C.accord- 
ingly. Here the promise of eacli iiarty is the consideration for the promise 
of the otlier party, and they are lawful considenilions. 

(c) A. promises, for a certain sum paid to him by B., to make good to 
B. tlie value of his ship if it i.s wrecked on a certain voyage. Hero A.’s 
promlsi! is the consideration for B.’s payment, and B.’s jrayment U the 
consideration for A’.s promise, and these are lawful C(»nsklcratioas. 

(d) A. pronii.sc.s to maintain B.'s child, and B. promises to pay A. I,(X)I) 
rupees yearly for the pur|)o.'-'e. Iloi'cthe promLsoof each party is tin? considera¬ 
tion for the ju'omi.se of the other party. They arc lawful considerations. 

(c) .\.y B., and C. enter into an agreement for tlie *Uvision among tiicm 
of gains acquired, or to ho aequireil, hy them hy framl. Tlio ngivement is 
void, us its obje< t is unlawful. 

(f) A. ])rmi)ises to obtain for B. an employment in the public .service, 
ami B. pt'omi.ses to pay rupees to A. The agiverncnt is void, a.s tho 
consideration for it is unlawful. 

(g) A., being agent for a landed [iroprietor, agroe.s for money, wil.hout 
tlie knowledge of lii.s principal, to obtain for B, a lease of land belonging to his 
primipal. The agreement between A. and B. is void, as it implies a fraud by 
eonccalmcnt by A., on liis principal. 

(Ii) A. promises B. to drop a proscciiiion which he lias instituted agaiii.st 
B. for n)bl)i.“ry, an<l !.k promises L^. .lure 1 be v.ilue of tho tilings taken. The 
agreement is void, as its object is unlawful. 

(i) A.’s estate is sold for arrears of revemii' under the [irovisions of an 
Aef of the Legidatiin*, by wh/e/i t/io defaiiJ/r-i' Is prohihih'd from purchasing 
tho estate. B,, upon au undci-slanding with A., becomes tlio purchaser, aud 
agiecs to convey tho estate to upon receiving from him the price whicli B. 
has paid. Tlic agreement is void, as it renders the trausaidion, in effect, a 
pureliase by the defaulter, and would so defeat the object of the law (x). 

(j) A., who is B.’s mukhtar, promises to exercise his indueuco, as such, 
with B. in favour of C., and C. promises to pay 1,000 rup(;cs to A. Tho agree¬ 
ment is void, because it is immoral. 


(or) See 3/oAa?r Lai v. Udai Naraya)i a parallel case. 
(1910) 14 Cal. W. N. 1031, which is 
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23. (k) A. agrees to let her daughter to hire to B. for concubinage. The 

agreement ia void, because it is immoral, though the letting may not bo 
punishable under the Indian Penal Code. 


Unlawful Objects—By s. 10 an agreement is a contract (i.e. 
enforceable) only if it is made for a lawful consideration and with a 
lawful object. The present section declares what kinds of considera¬ 
tion and object are not lawful. Its phraseology is not happy {y). 
Properly we speak of the consideration for a promise, not the 
consideration of an agreement. If I agree to sell you a piece ol 
land for Es. 20,000, my promise to convey the land is the considera¬ 
tion for your promise to pay the price, and your promise to pay the 
price is the consideration for my promise to convey the land. 
There is nothing that can he called the consideration of the 
agreement between ns as a whole. If wc read “ promise ” for 
“ agreement,” the text becomes clearer; and s. 2 (e) (pp. 14, 
32, above), though that sub-section is itself not as clear as might be 
desired, appears to warrant us in doing this. See also illustration (a) 
to the present section. 

Keccntly Sale, J., pointed out (what indeed seems obvious) that 
the word “ object ” in this .section was not used in the same sense as 
“ consideration,” but was used as distinguished from “ consideration ” 
and meant “ purpose ” or “ design.” It was so observed in a case 
where A. had agreed to .sell goods to B., and B. while in insolvent 
circumstances assigned the benefit of the contract to his brother-in-law 
C. for a consideration of Rs. 100, the object both of B. and C. being to 
defraud B.’s creditors. It was said that the consideration for the 
assignment, namely, the sura of Es. 100, was lawful, but the object 
was unlawful, as it was to defeat the provisions of the Insolvency 
.Act (e). 

With regard to a consideration being forbidden by law, it is to be 
observed that, where the consideration is a promise, it may be forbidden 
in one of two distinct senses. The promise may be of something which 
it would be unlawful to perform ; and hero it is perhaps simpler to say 

ill) The illustrations correspond very (:) Jaffer Mehcr Ali v. Budfje Budg^. 
nearly to those framed by the Law Com- Juie Mills Co. (1906) 33 Cal. 702, 710 ; 
missioners in the first draft, cl. 10, The S. C. on appeal (1907) 34 Cal. 289. 
text is quito different. 
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that the object of the agreement, namely, the unlawful performance, 8 . 88. 
is forbidden. Soinetimc.s, on the other hand, although there is nothing 
milawful in performing the promise, a positive rule of law, founded on 
reasons of general expediency, will not suffer any legal obligation to 
arise from a promise of that kind. So it is in the cases of wagers, and 
of agreements in restraint of trade outside the limited sanction given 
to them. In such cases we shall say that the object of the agreement 
is not unlawful if by “ object ” we mean the actual performance ; 
but we shall say that it is unlawful if by “ object" wo mean the 
creation of an obligation to perform the things promised. Thi.s 
ambiguity is not cleared up by anything in the language of the Act. 

It docs not, however, seem material for any practical jiiirpose. 

There is another possible reason, however, for the use of the word 
'■ consideration.” A man may enter into a contract lawful in itself, 
and perform it in such a manner or by such means as to violate some 
distinct rcfpnrcmcnt or prohihition of the law. By so doing he may 
deprive himself of any claim to recover on the other party's promise 
to pay for his work, and this whether the other party know anything 
beforehand of his unlawful action or nut. Now in an agreement by 
mutual promises each of the promises is, projiorly speaking, the 
consideration, and the only consideration, for the other; but in 
discussing the subsequent duties of the parties as to portormanco 
the word “ consideration ” i.s sometimes applicrl, in a loose and 
extended sense, to tho.se cases where tiie duty o[ pin-formajico on 
the one part is, according to the original intent of the agreement, 
conditional on previous or .simultaneous performance on the 
the other. In this inaccurate hut not uncommon .sense it may bo 
said that, when a promisor who might have performed his promise 
lawfully performs it unlawfully, th<i consideration for the reciprocal 
promise becomes unlawful; and the language of the Act may have 
been designed to cover such cases. A typical English example is 
Benslaj v. BignoVl (a), where a printer, having put a false imprint on a 
pamphlet, instead of his true name and address, as required by 
statute, was not allowed to recover the price of his work. It does not 
appeal whether the defendant was a party to the falsification or not, 
or for what purpose it was done. Here a personal and quasi-penal 

(1) (1822) 5 B. & Aid. 365; 21 E. B. 401. 


10 
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disability is imposed on the plaintifi for reasons of general policy 
without regard to the original character of the agreement, and with 
the result of conferring corresponding gain on the defendant, whose 
deserts may bo no better in themselves. Practically it is convenient 
to treat these cases under the head of unlawful agreements, as the 
broad principles and the results are the same. 

Unlawful intention, like negligence, is not presumed by 
the law, nor is any man e.xpected to presume it without evidence. 
Therefore, if a contract can on the face of it be law'fully performed, 
the existence of an undisclosed intention by one party to perform 
it unlawfully, or use it as part of an unlawful scheme, will not 
disable the other party fron\ enforcing it, at any rate by way 
of damages; and if the construction is doubtful, that construc¬ 
tion which admits of a lawful performance is to be preferred. 
Again, if there exists or arises a legal impediment, unknown 
to the parties at the time of contracting, to tlie performance of a 
contract in the manner whicli otherwise woidd have been the most 
obvious, this will not of itself avoid the contract it it can still be 
substantially performed without breaking the law (6). But if both 
parties in fact contemplate an unlawful manner of performance, the 
case falls within the rule “ that a contract lawful in itself is illegal 
if it be entered into with the object that the law should be violated ” 
(h). A contemplated unlawful or immoral u.so of property (including 
money) to be obtained under a contract is an unlawful object within 
the meaning of this rule, and this whether such use is part of the 
bargain or not, and whether the party supplying the property is to 
be paid out of the profits of its unlawful use or nut. If both parties 
know of the wrongful or immoral intention, the agreement is void; 
if the party who is to furnish the property does not know of it, the 
contract is voidable at his option when he discovers the other party’s 
intent. This is well settled by English decisions (c). 

An agreement may be rendered unlawful by its connection with a 
past as well as with a future unlawful transaction. Thus the giving of 
security for money purporting to be payable under an agreement 

(b) Waugh v. Morris (1873) L. R. 8 1 E(j. 626. Bub a transfer of property 

Q. B. 202; see especially at pp. 207, 208. once executed in possession cannot be 

(c) E.g. PearceV. Brooks(IS%)L. ii. set aside on this ground: Ayerst v. 

1 Ex. 213 ; 5mt(A v. White (18CG) L R. .hnHns (1873) L. R. 16 Eq. 275. 
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whose purpose was unlawful is itself an unlawful object, even though S. 28 
it was not stipulated for by the original agreement {d}. 

With regard to the tendency of an agreement to “ defeat the [)ro- 
visions of any law,” these words must be taken as limited to defeating 
the intention which the Legislature has expressed, or which is 
necessarily implied from the express terms of an Act. It i.s unlawful to 
contract to do that which it is unlawful to do ; but an agreement will 
not be void merely becau.se it tends to defeat some purpose ascribed to 
the Legislature by conjecture, or even a|)pearing, as matter of his¬ 
tory, from extraneous evidence, such as legislative debates or preli¬ 
minary memoranda not forming part of the enactment. It is not de¬ 
feating the provisions of a law to take advantage of the lack of any 
provision for some particular ca.se. If the enactment as it stands is in¬ 
telligible, the Court cannot as.sume that the omission was not intciideil. 

An agreement entered into with a fraudulent object as a particular 
species of the genus of agreements contemplating or involving injury l.o 
the person or property of another. The general term “ injury ” means 
criminal or wrongfid harm. Evidently there is nothing unlawful in 
agreeing to carry on a business lawful in itself, though the property ()f 
rivals in that business may, in a wide sense, be injured by the conse- 
(jueiit and intcuded com])etition. 

There is no department of the law in which the Courts have exer¬ 
cised larger powers of restraining individital freedom on grounds of 
general utility, and it is impossible to provide in terms for this 
discretion without laying down (hat all objects .are unlawful which the 
Court regards as immoral or opposed to ))ublic policy. The epithet 
“ immoral ” points in legal usage, to conduct or purposes which the 
.State, though disapproving them, is unable, or not advised, to visit 
with direct punishment. “ I’ublic policy ” jmints to political, econo¬ 
mical, or .social grounds of objection, outside th , common topics of 
morality, either to an act being done or to a promise to do it being 
enforced. Agreements or other acts may be contrary to tlio policy of 
the law without being morally disgr.acefid or exposed to any obvious 
moral censure. 

(it) Fisher ■v.liridgea(\m)'iE. Si S. 707. This doctrino has been extra- 
342 ; 97 U. It. 701, Ex. Ch. ; Qmre v. judicially criticised, but seems quite 
Mm (1863) 2 H. «s C. 339; 133 E. R. sound. 
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8. 23. English authorities on the subject of agreements being held un¬ 
enforceable as running counter to positive legal prohibitions, to 
morality, or to public policy, are extremely voluminous .and various. 
M.any of them are inapplicable to the circumstances of British India; 
not that the elementary rules of law or morality differ in substance 
in England and in India, but because under the conditions of Indian 
maimers and society such facts as are dealt with by certain classes 
of English decisions do not occur. References to some of the English 
cases on matters of general intcre.st will be found in the judgments of 
Indian Courts digested below. Some topics, on the other hand, are 
still of practical importance in India, though they arc obsolete or all 
but obsolete in England. \Vc proceed to discuss the .several heads of 
the section with reference to the Indian authorities. 

“ Forbidden by law.”—An act or undertaking is eipially forbidden 
by law whetber it violates a prohibitory enactment of the legislature 
or a jirinciple of unwritten law. But in British India, wlicre the 
criminal law is codified, acts forbidden by law would seem practically 
to consist of acts pimisbable under tlic Penal Code and of acts prohibi¬ 
ted by siiccial legislation, or by rcgnlaliims or orders made under 
authority derived from the Legislature. Parties are not, as a 
rule, so foolish as to commit themselves to agreements to do anything 
obviously illegal, or at any rate to bring them into Court; so the hind 
of question which arises in practice under this bead is whether an 
act, or some part of a series of acts, agreed upon between parties, 
does or docs not contravene some legislative enactment or regulation 
made by lawful authority. The decision of such a question may turn 
on the construction of the agreement itself, or of the terms of the 
Act or other authoritative document in question, or on both. In 
particular it may have to he considered whether the intention of the 
legislator was to prevent certain things from being done, or only to 
lay down terms and conditions on which they might be done. It is 
easy to say that properly drawn Acts or Regulations ought to leave 
no doubt on that point, but experience has shown that such 
doubts arc possible and have not been uncommon. Broadly 
sixsaking, that which has been forbidden in the public interest 
cannot be made lawful by paying the penalty for it; but an act 
which is in itself harmless does not become unlawful merely because 
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some collateral requirement imiwsed for reasons ot mere adminis¬ 
trative convenience lias been omitted. There was a time when 
the English Courts almost regarded it as meritorious to evade statutory 
regulations, and encouraged evasions of them by fine distinctions; 
hut such has long ceased to he the judicial policy at home, and in 
India it would be extremely unwise to rely on ohl decisions of that 
kind, even when they have not beenovcrruledor judicially censured. 

Itis|)ossibleforastatutetoattachapcn.alty to making a parti¬ 
cular kind ot agreement, and at the same time to provide that such an 
agreement, it made, shall not be, therefore, void. We do not know of 
more than one such case in England (c), or of any in British India, 

Cases under this head have arisen )n'incipally in connection with 
Excise Acts, and they have almost all been decided with riderence to 
principles of English law. 'rhose |)rinciples may be stated tlius: 
“ When conditions arc presciibed by statute for the conduct ot any 
particular business or profession, and such conditions arc not observed, 
agreements made in the course of such business or profession are void 
if it a[ipears by the context that the object of the Legi.slaturc in 
imposing the condition was the maintenance of public order or safety 
or the protection of the persons dealing with tho.se on whom the 
condition is imposeil; bnt they are valid if no specifiri penalty is 
attached to the specific transaction, and if it apiiears that the con¬ 
dition was imposed for merely administrative puriioscs, (•.</., the 
convenient collection of the revenue (/).” 

The above principle.s were followed by the High Court ot Bombay 
in a case (cj) where the question aro.se as to whether an agreement 
by a lessee ol tolls from (lovernmont unilcr the Bombay Tolls Act, 
187.5, to sublet the tolls was valid and binding between the lessee and 
sub-lessee, fs, 10 of the Act empowered the Government to lease the 
levy of tolls on such terms and conditions as the Government deemed 
desirable. One of the conditions of the lease was that the lessee should 
not sublet the tolls without the permission of the Collector previouslv 
obtained, and another condition empowered the Collector to impose a 
fine of Rs. 200 for a breach of the condition. The lessee sublet the 

(e) S« Pollock on Contract, 312. (}) Bhihmbliai v. ffiroW (1900) 24 

(/) It., p. 310. Bom, 022. 


S. S8. 
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8 . 23 . tolls to the defendant without the permission of the Collector, and 
then sued him to recover the amount which he had promised to pay 
for the sublease. It was contended on behalf of tho defendant that 
the sublease was unlawful as it was made without tho permission of 
the Collector and that the lessee was not therefore entitled to recover 
the amount claimed by him. But this contention was overruled, and 
it was held that the plaintiff was entitled to succeed. Parsons, J., 
after citing tho passage .set forth above, said: “ In our opinion this 
case falls within the latter class, kcause Ike slalute ilaelf does not forhid 
or alkteh a penally lo ike Irarisaciion of suhlelliny, but merely gives 
pow'er to impose a condition under which it can be forbidden should 
the Collector see fit to do so for what can be only purely administration 
purposes. Tho Act impo.sing tolls is an Act passed tor the benefit of the 
revenue and not an Act for the protection of public morals.” Kan.ade, 
J., said : “ As a general rule, tho law does not forbid things in 
express term.s, but imposes penalties tor doing them, and the imposi¬ 
tion of such penalties implies prohibition, and an agreement to do a 
thing so prohibited is unlawful under section 23 of the Contract Act. 
As no penalties are prescribed under the [Tolls] Act, the agreement 
does not prima facie fall under the 1 st clause of section 23.” Similarly 
where the lessee of a ferry under the Madras Ferries Act, 1890, trans¬ 
ferred the ferry to the defendant without tho permission of the Collector 
as required by the terms of the lease, it was held that the transfer 
was not for that reason unlawful, as neither the Act nor any 
rule framed under the .4ct prohibited such transfer. In such a case 
though the transfer may be invalid against Government, it is valid as 
between the transferor and transferee [It). Similarly where a license 
to cut grass was given by the Forest Department under the Forest 
Act, 1878, and one of the terms of the license was that the licensee 
shmdd not assign his interest in tho license without the permission of 
the Forest Officer, and a fine was prescribed for a breach of this 
condition, it was held that there being nothing in the Forest Act to 
make it obligatory upon the parties to observe tho conditions of the 
license, the assignment would be binding upon the parties, though it 
was competent to the Forest Officer to revoke the license if he thought 


(/i) AMvlh V. Mammal (1902) 26 Aka (1879) 2 .All. 411 [F. B.] 
Mad, 150; Oauri Shanker v. Mumtaz Ali 
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fit to do so (t). Tho above Acts, which are intended solely for the 8. 23 
protection of revenue, must be distinguished from Abkari and Opium 
Acts, which have for their object tho protection of the public as well 
as the revenue. Thus an agreement to sublet a license to sell arrack 
issued under tho Madras Abkari Act, 188G (j), or a license to manu¬ 
facture and sell country liquor granted under tbe N.-W.P . E.xcise Act, 

1887 (it), or a license to sell opium issued under tbe Opium Act, 1878 
((), or a license to manufacture salt under the lioinbay Salt Act, 1890 
(ih), without the permission of the Collector, is illegal and void, tho 
siibheisc in each case without such |)crmission being prohibited by 
statute, and no suit will lie to recover any money due or any sum 
deposited under such an agreement. Tbe result is the same where 
the holder of such a license docs not actually .sublet or transfer 
the license, but docs an act which amounts to a sublease or a 
transfer, as where ho sells his business in an excisable article 
in consideration of a money paynient with leave to the purchaser 
to carry on the business in his name, and obtains an indemnity 
from the pnicbascr against all loss, claims and demands iit respect 
of the business. In such a case he cannot recover from the purchaser 
either the consideration money or payments made by him for debts 
contracted by tho purchaser in the business and covered by tho 
indemnity (»). Similarly, a partncrshiii agreement entered into in 
violation of the terms of a license granted under the Bombay Abkari 
Act, 1877, which ])rohibited the licensee from admitting any |>artner 
ill the business, the violation being punishable under the Act, is void 
as forbidden by law (o); and if a person, being aware of this prohibi¬ 
tion, does join as a partner, and advances capital for that purpose. 


(/) XftzaraUi v. Baba Miya (1910) 
40 Boto. C4. 

(j) Thilhi Pakaruda^ii v. BJw.etmdu 
(Uii)2) 20 Mad. 430. 

(k) De6i Prasad v. Rup Ram (1888) 
10 -All. 577. 

{1) Ragkumlh v. Nathu Ilirji (1894) 
19 Bom. 626. 

(i.a) Imalji V. Raghuimth (1909) 33 
Bom. 636. 

(n) BeJtari LdU v. Jagodish Chunder 


(1901) 31 Cal. 798. 

(o) Hormasji v. Peslanji (1887) 12 
Bom. 422. In a recent Punjab case it 
waa held that a partnership agreement 
by a lieensee under the Excise Act XII 
of 1896, which applies in Northern 
India, Burma, and Coorg, was not Toid 
under this section, as it did not contra¬ 
vene any of the rules framed under that 
Act: Piisheshar Das v. Oovind Ram 
(1906) Punj. Rec. no. 114. 
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8 . 23 . he cannot recover back the amount advanced (p). And where a rule 
framed under the .Madras Abkari Act, 1886, prohibited on pain of a 
fine, the holder of a license for the sale of toddy from being interested 
in the .sale of arrack and the holder of a license for the sale of arrack 
from being interested in the sale of toddy, it was held that an agree¬ 
ment of partnership in the business of .selling arrack and toddy entered 
into between a holdiir of a license for the sale of toddy and the holder 
of a license for the sale of arrack was void, and that neither party 
could sue the other for the recovery of money due to him in respect 
of the partnership {q}. 

But a condition jirolubiting the licensee from “selling, transferring 
or subletting ” has been held not to prohibit the licensee from admit¬ 
ting partners in the business to which the license relates (r). The 
same has been hehl of a condition prohibiting the licensee from 
“ subletting, selling, mortgaging or otherwise alien,ating whole or in 
liart the privilege granted by this license of manufacturing salt (.s),” 
The sale of fermenterl lii]uor without a license, such a sale being 
punishable under the Bengal Excise .Vet, 1878, is unlawful, and 
the vendor is not entitled to recover the price thereof from the 
buyer (/). 

In a recent .Madras case an agreement by a Madras District 
Municipality by which it farmed out its right to collect fees on th.e 
slaughter of animals was held void as being tillra vires, so that 
the Munici|)ality could not sue on it. The Court said “ The jxiwers 
of a Corporation must be strictly construed and it is hardly loo 
much -to .say that what is not permitted to such a body is 
forbidden ” («). But this, according to current English authorities, 
is not accntalcly expressed. There is no sueh rule of construction 
as supposed, and acts ulira vires are not forhuUen; the attempt to 

(p) (Jopdrav T. KaUapin (1901) 3 Nalain Padmanabham v. Sail Badrinadk 

Bom. L R. 1C4. (1912) 35 Mad. 582, it was assumed that 

{q) Mamkmvihiv. Ranqasami(li)00) the words “ You shall not sell, transfer 

24Mad. 401. or subront your privilege” included tlio 

(r) Gaim Shanker v. Mvmtaz AU admission of partners. 

(1879) 2 All 411, 413; Karsan v. Oath (() Boidub Chum v. Woom Cktirn 
(1913) 37 Bom. 320. (1889) 1C Cal 430. 

(<«) Champseif Dma v. Oordhandas (m) Municipal Coundl, Kumbako- 
Kesswji (1917) 19 Bom. L. R. 381. In nam v. Abbaht (1913) 36 Mad. 113. 
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do .such an act is a nullity (r). Cases on the doctrine of ultra vires 3. 23. 
ace not really relevant to s. 23. 

Agreements to assign or sublet licences granted under the excise 
laws must be distingui.shed from agreements to sublet, a contract with a 
public department. Thus in a Bombay case («■) the defendant contract¬ 
ed with the Executive Engineer of the I’ubiic Works Department to 
supply materials for the construction of a public road. One of the 
conditions of the contract was that no work was to be underlet by the 
contractor without the express ])crmission in writing of the Executive 
Engineer or his duly authorised agent. 8ub.se([uently the defend,ant, 
without obtaining the requisite permission, entered into an agreement, 
with the plaintiff under which the plaintilT was to do the contract 
work, and the delcml.'int to pay him all the moneys that might be 
reccu'ed by him from the E.xecutive Engineer under the contract 
after ileducting 10 per cent, as the defendant's profit. It did not 
appear that the plaintilT knew of the condition against underletting 
isiiilained in the contract. The plaintiff sued the defendant for the 
balance of money duo to him under the agreement. It was held 
that, as the |)laintifl did not appear to have any knowledge of the 
restrictive condition in the contract, he was entitled to enforce his 
<jwn contract against the tlefendant. The Court did not consider it 
necessary to decide whether the sid)-contract was void as oppos(!d 
to public jrolicy, at the same time intimating its opinion that tlni 
sub-contract was to be distinguished from the subletting of a 
license granted under the e.xciso laws ami intended by the Lcgislatum 
for the use of the licensee only. It was further held that, even 
if the plaintili could not enfon e his contact, ho was at all events 
entitled under the circumstances to receive from the defendant com¬ 
pensation for tlie work and labour of which the defendant had 
received the benefit. 

“Defeat the provisions of any law.”-The term “law” in this 
cxpre.s.sion would seem to include any enactment or rule of law for the 
time being in force in British India. This branch of the subject may 
thus be considered under three heads according as the object or 

( 1 .) Sec Pollock 00 Contract, 133, (,c) Onnjogter v. Damxkr (1896) 21 

od. Bom 522, 
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S. 23. consideration of an agreement is such as would defeat (1) the pro¬ 
visions of any legislative enactment, or (2) the rules of Hindu or 
Mahoraedan law, or (3) other rules of law for the time being in force in 
British India. 

1. Legislative enactments.—Wlicre a lessee of a village from a 
zanii Ildar agreed to collect from the ryots and pay over to the zaroindar 
an annual festival cess up to that time recovered by the zamindar. 
it was held that the zamindar could not recover Irom the lessee the 
amount of the cess collected by him, the cess being of a nature 
prohibited by the Bengal Bent Recovery Act X of 1859, s. 10 (*). 
Where a tenant agreed by a registered Kabiiliat to deliver to his 
landlord in addition to rent certain agricultural produce, and further 
to supply the landlord with a cart and bullocks when necessary, and 
in default to pay the cash value of the said dues along with the rent, 
it was held that the agreement was one to pay cess, and was 
therefore void as being barred by the provisions of the U. F. Land 
Revenue Act Ilf of 1901, s. 5(1 (y). And where the manager of a 
temple at Broach sued the defendant to establish the right 
of the temple to levy a cess on cotton |)urchased in Broach 
and exported from it, it was held that, assuming that the 
defendant impliedly assented to pay the cess, the agreement was 
unlawful as being against the provisions of the Bombay Town Duties 
Act XIX of 1841, which abolished cesses of every kind not forming 
[lart of the land revenue (:). Bimilarly where A. was rc(|uircd under 
the Code of Criminal Froccdure (n) to furnish a surety for his good 
behaviour, and B. agreed to become a surety on condition that A. would 
deposit with him the sum in which he w.as required to go bail, and the 
deposit was made, it was hold, in a suit brought after the expiry of the 
period of suretyship, that A. was not entitled to recover the deposit 
from B., as the elfect of the agreement W'as to defeat the provisions of 
the Code by rendering B., a surety only in name (fi). Likewise, a 
surety who lias given a bail for an accused person cannot recover 
from the accused the bail which has been forfeited in consequence of 


(a:) Kamala Karti Ohme v. Kdu raj v. Sobt} (1884) 8 Bora. 398. 
jl/aJomri(1880)3B. L. R. A. a44. {a) Then Act X of 1872, s. 505, now 

(,V) Sia Sam v. Atghar Alt (1913) 35 Act V of 1898, s. 107. 

All. 19. (6) Fatfh Singh v. Sanwal Singh 

(z) Oommi Shri Pamhotamji Maka- (1878) 1 All. 751. 
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the accused failing to appear when required by the Court which S. 2S. 
released him on bail (c). And it is conceived that a suit will not lie 
to recover the amount of a loan by a British subject to a native prince 
in India without the consent of the Government, such loans being 
prohibited by the East India Company’s Act, 1797 (37 Geo. III. c. 142, 
s. 28). But where an agreement is merely “void “ as distinguished 
from “illegal,” e.g., an agreement to give time to a judgment dcbtoi 
without the sanction of the Court (d), cither party may, on performing 
his part of the contr.act, enforce the contract as against the other (c). 

The provisions of the Insolvent Debtors Act afford further 
illustrations of the class of agreements now under consideration. Thus 
an agreement by which on insolvent rvho has obtained his personal, 
but not his fiiuil, discharge settles the claim of one creditor without 
notice to the official assignee or his other creditors, and by which that 
creditor agrees not to oppose his linal discharge , is void as in Iraud of 
the creditors and as inconsistent with the policy of that Act (/). 
Similarly a promissory note whereby a creditor secures for hiiiLself 
a larger pavment from an insolvent than what he is entitled to under 
a composition deed is void where the other creditors are not aw'are 
of the arrangement. The same principle applies even though the 
i ‘ tc may have been p.aa.sed to the creditor by a third party if it is done 
with the insolvent’s knowledge (g). And it has been recently held by 
the. High Court of Bombay that a composition deed whereby a debtor 
assigned the whole of his property to trustees tor the benefit of such 
of his creditors as should sign the deed within a certain period is 
void as against the offici,al assignee (h). On like grounds a collusive 
assignment of a contract by a party thereto on the eve of his insolvency 
to his brother-in-law with the object of defrauding his creditors is void 
under this section and s. (6), cl. (h), of the Transfer of Property Act, 


(c) Sunder Sin^fi v. Kishen Chand Trimbak Municipality 28 Bom. 

(l8i)‘))Piaiij. Rec. no. 1 66,73. 

(il) Such an agreement was declared (/) Naoroji v. Kazi Sidick Mirza 
to be void under the Code of Civil Proce- (1896) 20 Bom. 636. 

dure, 1882, s. 267 a. That section has (j) Krishnappa Chdti v. Adimula 

now been omitted in the Code of Civil Miidali (1896) 20 Mad. 84; Mahamad 
Procedure, 1908. v. Parameaiwira (1906) 16 Mad. L. J. 418. 

(c) Bank of Bengal v. Vyallwy (h) Manmohandas v. N. C. Madeod 

(1891) 16 Bom. 618. See also Abaji v. (1902) 26 Bom. 765. 
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8. 83. 1882 (t), as the olloct ot such an assignment is to defeat the provisions 

of the Insolvency Act by preventing the benefit of the contract from 
vesting in the official assignee {j). 

A mortgage of immovable property belonging to a minor by a per- 
.son holding a certificate of administration in respe tof the estate of 
the minor under the Bengal Act XL of 1858(i) is void whore it is made 
without the sanction of the Court, even though the mortgage money 
was advanced to liquidate ancestral debts and to save an ancestral 
property from sale in the execution of a decree (1). Where a specific 
kindof land or specific rightsin land have been declared by the 
IjCgislature to be not transferable, a transfer of sucli land or rights ijr 
land is void, as to permit it would be to defeat the provisions of the 
law within the meaning of the section (hi). Thus a sale by occupancy 
tenants of occn|)a.ncy rights is void, it being of siicli a mature that if 
permitted it would defeat the provisions of the N.-W.P. Rent Act («). 
Similarly an agreement to transfer the rights of an ex-proprietary 
tenant in a malial is illegal, as it would defeat the provisions of the 
N.-W. P. Rent Act XII of 1881, s. 7 (o). lint there is nothing in the 
jirovisions ot the latter Act to render an assignment bya lambardar of 
the ])rofits ot a malid unlawful under this section (p). A nsufructuary 
mortgage of an occupancy bolding by an occupancy tenant is 
void under this section, for, if permitted, it would defeat the 
jirovisions ot the Agra Tenancy Act II of 1901, s. 21 {q). 
Similarly an agreement by an cx-jiroprietary tenant to jiay rent 
for his c.x-pi'oprietary holding at a rate liiglier than that jircscribed 

(i) Clause (/i) of s. 6 of tlio Transfer Act XII of 1881, s. 9, relating to occu- 
of Property Act provides that no traas- pancy rights); In/lnr v. KkmhU (1880) 
for can bo made for an unlawful object All. \V. N. 88 (a case under N.-\V. P. 
or consideration within the meaning of Pevenue Act XIX of 1873, s. 12.5, rolat- 
8.23 of the Contract Act. ing to sir land). 

(i) JajffT Mcher Ali v. Budge Budge (a) Jhimjvri v. Durga (1885) 7 All. 
Jvte. Mills Co. (1907) 34 Cal. 289, in 878. 

appal from (190()) 33 Cal. 702. (o) Kashi Prasad v. Kedar Nalh Baku 

(k) llepoaled by the Guardian and (1897) 20 All. 219. 

Wards Act VIII of 1890, of which see (p) Vhadma Lai v. Kishen ial(1894) 
S8. 29 and 30. All. W. N. 17; Bhagmn Das v. Bhajju 

(l) Chimman Singh v. Kaut Mai (1894) All. W. N. 140. 

(1880) 2 All. 902. (?) Sarup v. Kishan Ltd (1907) 

(w) Phalli V. Malahadal (1883) All. AIL W. N. 70- 
W. N. 7 (a case under N.-W. P. Rent 
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by s. 10 of the said Act, is void, as it would make the provisions of that 8 . 23. 
section entirely nugatory (r). But it has been recently held by the 
Judicial Committee that an agreement by the defendants for relin¬ 
quishment of all their Sir and KhudkasU lands and ex-proprietary 
rights therein to the plaintiffs none of whom were at the date of the 
agreement proprietors,laudholders or co-sharers in the land to bo relin¬ 
quished, and for payment of damages for any breach of the agreement 
by them, is illegal and void as being in contravention of the |»licy of 
the said Act (s). And where a specific individual has been declared, 
under an Act to be incompetent to transfer land belonging to him 
a transfer of his land by that person is void under this section, and 
such a transfer cannot be enforced even after removal of the disability 
(!). And it has been hold by the High Court of Madras that an agree¬ 
ment by a debtor uot to raise the plea of limitation is void under this 
section, as it would defeat the provisions of the Limitation Act (m), 
though not avoided by s. 28 (sec notes thereon below). But a stipu¬ 
lation for payment of compound interest, though uot allowed by 
the, Kegulations in force in the Santhal Perganas (u), is not unlawful 
wil hill the meaning of the present section [w). Nor is an alienation 
made pending a temporary injunction under s. 492 of the Civil 
Piocedure Code [now 0. 39, r. IJ unlawful underthis section [x]. A 
loan by a military officer to a man under his command is 
not unlawful as being against the law, though such a loan 
may be against the rules of di.scipline (tj). A compromise of a 
suit whereby tiic defendant .agrees to a mortgage decree being passed 
against him even in respect of a claim not secured by a mortgage is not 
unlawful or opposed to ])ublic jmlicy (c). There is nothing in the 
Bengal Drainage Acts (n) to render invalid a contract between a 


(r) 7'fflj V. SM (1914) 30 All. 15,i. 

(s) Moli Clumd v. Ikram-Uliah Khan 
(1917) 39 All. 173. 

(i) Itndha Bai v. Kainod Singh (1908) 
30 All. 38 (a case under Jhansi Incum¬ 
bered Estates Act XVI of 1882, a. 8, 
relating to disqualified zamindars). 

(«) Ballapraguda v. Tkummana 
(1917) 40 Mad. 701. 

(v) Regulation III. of 1872, s. 6, and 
Regulation V. of 1893, s. 24. 


(w) SItama Cfuiran v. Chuni Lai 
(1898) 26 Cal. 238. 

(x) Manohar Das v. Ram Anlar (1903) 
25 All. 431. 

(y) Asa Singh v. SaMa Singh (1873) 
Punj. Rcc. no. 16. 

(z) Bkuvanagiri Subbarayvdy. v. 
Maradugula VcnkalaralTunn (1907) 17 
Mad. L. J. 200. 

(a) Act VI of 1880 and Act II of 
1902. 
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8 . 88 . landlord and his tenant by which the latter agrees to pay the former 
drainage cost in resiwct of land on which rent has for the first time 
been imiwsed, in consequence of a scheme of works carried out mider 
the Acts benefiting it (J). 

2. Rules of Hindu and Mshomedan law.—An agreement that 
W'ould defeat the provisions of Hindu law w'ould be unlawful within the 
meaning of the present clause. A contract to give a son in adoption in 
consideration of an annual allowance to the natural parents is an 
instance of this class, and a.suit will not lie to recover any allowance on 
such a contract, though the adoption may have been performed, The 
Hindu law does not recognise in this hili yug any adoption but that 
of a daltal son, anil such a son is defined in the Dattaka Chandrika 
(s. 1, par. 12) as a son “ ajjedionately given by his father or mother.” 
Besides defeating the provisions of the Hindu law, such an agreement 
would involve an injury to the person and property of the adopt¬ 
ed son, “ inasmuch as, if it could be proved that the boy was 
purchased and not given, it is very probable that the adoption would 
be set aside, and if such adoption wore set aside he would not only 
lose his .status in the family of his adopting father, but also lose his 
right of inheritance to his natural parents ” (c). 

And it has been held by the High Court of Bengal (d) that a 
contract entered into by Hindus living in Assam, by which it is agreed 
that, in the event of the husband leaving the village in which the 
wife and her friends resided, the marriage was to become null and 
void, is “ contrary to the policy of the law ” (e), and to the “ policy 
and spirit of the Hindu law ” (/). Again, it is a rule of Hindu law 
that for the fulfilment of the duties which the law imposes upon a wife 
she must reside with her husband wherever ho may choose to reside. 
jVn agreement, therefore, by a Hindu husband that he will not be at 
liberty to remove his wife from her parents’ abode to his om abode is 
illegal, as, if permitted, it would defeat the rule of Hindu law on the 
subject. Such an agreement is, besides, opposed to public policy. An 

(fc) Jijoti Knmar v. Hari Das (1905) pp. 170, 180. 

32 CaL 1019. (fl) Sitaram v. Mussamut Ahceree 

(c) Eshan Kiskor v. Haris Chandra Ueeraknee (1873) 11 B. L. 11, 129. 

(1874) 13 B. L. R. App. 42; Sitaram (e) Ib., per Couch, C. J., at p. 134 
V. Harihur (1910) 35 Bom. 169, at (/) lb., per Kemp, J., at p. 135. 
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agreement of this kind is no defence to a suit by the husband for the 
restitution of conjugal rights against his wife, and for a decree direct¬ 
ing her to live with him at his house {g). 

An agreement entered into before marriage between a Mahomedan 

wife and husband by which it is provided that the wife should be at 
liberty to live with her parents after marriage is also void, and does 
not all'ord an answer to a suit for restitution of conjugal rights (A). 
.Similarly, .an agreement entered into after marriage between a 
Mahomedan wife and husband who were for some time prior to the 
agreement living separate from each other, providing that they should 
resume cohabitation, but that if the wile should bo unable to agree 
with the husband she should be free to leave him, is void, and docs 
not constitute a defence tothe husband’s suit for restitution of conjugal 
rights (i). Upon the same principle, an agreement between a Maho- 
uiedan husband and wife for a futMe. separation is void, and the wife 
cannot on separation recover the maintenance allowance provided by 
the agreement (j ). But an agreement made between a Mahomedan 
wife and husband entered into before marriage by which it is provided 
that the wife should be at liberty to divorce herself from her husband 
under certain specified conditions is valid, if the conditions are of a 
reasonable nature and arc not opposed to the policy of the Mahomedan 
Ijw. When such an agreomontis made, the wife may, at any time 
after the happening of the contingencies, repudiate herself in the 
exercise of the power, and a divorce will then take effect as if the 
liihiq had been pronounced by the husband. This is Imown in 
Mahomedan law as laldq {divorce by the husband) by l/ifwiz (delega¬ 
tion), the wife being, as it were, delegatcil by the husband to pronounce 
the tahiq (A). But an ante-nuptial agreement between a Hindu hus¬ 
band and wife enabling the wife to avoid the marriage if the 


((/) Tckait Mon Mohini Jemadai v. 
Ba3anta Kumar Singh (1901) 28 Cal- 
751; Lahoran Sheikh N<ibbi v. Madar 
Baksh (1878) Pimj. Rcc. no. 20. 

(h) Abdul V. //w-wenAi (1904) 6 Bom. 
L. E. 728. 

(*) MeheraUy v. Sakerkhanoediai 
(1905) 7 Bom. L. R. 602. 

{j ) Falma v. AH Mahomed (1912) 


37 Bora. 280. 

(Ic) HamidooUay. Faizurinma (1882) 
8 Cat 327; Ayaiunnma Bcebee, v. 
Karam Ali (1908) 30 Cal. 23. Mah/iram 
Ali V. Ayesa Khatum (1916) 19 C. W. N. 
1220 [the condition in this case was 
divorce if husband married a second 
wife]. 


S. 28. 
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8. 83. husband married an additional wife, or did not treat her kindly, or 
asked her to live at place D. instead of place B., is void, such an 
arrangement being repugnant to the spirit of the Hindu law (f). 

We may here note some caste customs which the Courts have 
held to ho invali<l on the ground that they are opposed to the spirit 
of Hindu Law. These .are—(1) a custom preventing a married woman 
to leave her husband and contr.act a second marriage without the 
husband’s consent (m) ; (2) a custom .authorizing a woman to contract 
a second marriage without a divorce, on payment of a certain sum 
to the caste («); (3) a custom by which the marriage tie can be 
dissolved by either party without the consent of tho other, on pay¬ 
ment of a sum of money to be fixed by the caste (o). The Calcutta 
High Court, however, has recognized the v.alidity of a enstom which 
allows a married woman, who has been relinquished by her husband, to 
contract a second marriage (p). A karmruu of a tarwad cannot p<art 
by contract, so .as to he unable to resume them, with tho privileges 
and duties which attach to his position as kartiavun {q). Such an 
agreement is invalid on thi^ principle that “there can be no renuncia- 
timi of rights and con.serpicnt destruction of relative duties prescrib¬ 
ed by an absolute law ’’ (r). 

3. Other rules of law in force in British India.—It is now a settled 
jii'inciplo of law that where a decree is silent as to subserpient inte¬ 
rest oil the amount decreed, interest cannot be recovered by proceed¬ 
ings in execution of tlic decree (s). ]!ut an agreement in the nature of 
a compromise between a decree-holder and a judgment-debtor, which 
proceeds upon ignoranee common to both parties tliercto, as to the 
above principle, is not illegal ns defeating the provisions of that law ((). 
Again, it is a well-established rule ol law that, unless a will is proved 

(/) ChaU Ram v. Mmammal Xalhi 19 Gil, (127; In ro Mtmamul Vbamk 
(1900) Punj. Rec. no. 16. 7 I,. R. 334 . 

(ni) %v.N«rs(CT(?0)o(18f4)2Boiti. (,p Chmlvmn v. /.mnla (1871) 6 

H. C. 117; Naraijan v. Lavivg Bhtrtlii M. H. 0, I 43 . 

(1877) 2 Bom. 140. (r) It., per/loHoimy, J, at p. 150. 

(») Uji V. Ilalhi Lain (1870) 7 Bom. (s) PUiai y, pujai (1875) 15 B. L. E. 

H, C. (A. C.) 133. 383; L. R. 2 Ind. Ap. 219. 

( 0 ) Kailmv V. Bai Gandi (1915) 39 (() &l/» Gohil Doss v. Murli (1878) 

Bom. 538. 3 Col. 602. 

(p) Juhii V Qneen-Einprm (1892) 
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in some form, no grant of probate can be made merely on the consent 
of parties. Hence an agreement or compromise a.s regards the 
genuineness and due execution of a will, if its effect is to exclude 
evidence in proof of the will, is not lawful so as to be enforceable 
under the provisions of s. 375 of the Civil Procedure Code [now 
0. 23, r. 3] (m). Similarly, a receiver being an officer of the Court, the 
Court alone is to determine his rommieration, and the parties cannot 
by any act of theirs add to, or derogate from, the functions of the 
Court without its authority (u). A promise, therefore, to pay the 
salary of a receiver without leave from the Court, even if uncondi¬ 
tional, being in contravention of the law, is not binding on the pro¬ 
misor {tv). But an agreement providing tor remuneration to bo paid 
to an executor not out of the assets of the testator, but from the pocket 
of a third jwrson, is neither forbidden by the Administrator-General’s 
Act, 1871, s. 50 {x'j nor is it one which if permitted would defeat the 
provisions of that Act, nor is it against public policy (y). 


“ Fraudulent.”—A sale of immoveable projierty jjonding a suit 
against the vendors to recover a debt is not invalid merely because the 
motive of the vendors may have been to prevent the land from being 
attached and sold in o.xecution. In such a case the only question is 
whether the sale was a real transfer of the title to the land tor a fair 


oionoy consideration. The motive of the vendors to defeat the o.xecu¬ 
tion of any decree that may bo passed against them is immaterial (r). 
In this connection may be noted the provisions of s. .53 of the Transfer 
of Property Act IV of 1882. That section provides inter alia that 
every transfer of immoveable property made with intent to defeat 
or delay the creditors of the transferor is voidable at the option of any 
person so defeated or delayed,” but that “ nothing in this section 
contained shall impair the rights of any transferee in good faith and 
for consideration.” Such a transfer is not illegal, for the section merely 


(») Momnohini Ouki v. Uonja 
Vhanim Dm (1903) 31 Cal. 3.57. 

(r) Heo Civil Procetluiv Code, 0. 40 

r. 1. 

(v) rmkaih Chandra v. Acifam (1003) 
30 Cat 696. 

{x) This section has been repealed; 
Me Act of 1002,8.4. 

(s) Narayan Cmmri Debi v. Skyani 


Kama Chatlerjee (1894) 22 Cal. 14. 

( 2 ) Pulkn Chetty V. Itanwlinga Chettij 
(1870) 5 M. H. C. 368, referring to 
Sankarapja v. Kamayya (1866) 3 
M. H. C. 231, and Omnabhai v. Srini- 
vern PiUai (1868) 4 M. H. C. 84. Sec 
also Jtujan Uatji v. ArdwUr llonmji 
(1870) 4 Bom. 70. 


8. as. 
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(loclares that it shall midoMe at the option of the party affected by 
the transfer. Where the object of an agreement between A. and B. 
was to obtain .a contract from the Comrni.ssariat Department for the 
benelit of both, which could not be obtained for both of them without 
practising fraud on the Department, it was held that the object of the 
agreement was fraudulent, and that the agreement was therefore void 
(a), lint an agreement between A. and H. to purchase property at an 
auction .sale jointly, and not to bid against each other, is jrerfectly 
lawful (h). 

‘‘ Injury to the person or property of another.”- -The consideration 
or object (if an agreement is unlawful when it involves or implies injury 
to the ])crson or pro|X!rty of another. .4 mortgage-bond, whereby a 
|ierson who is entilleil (o a moiety only of ('(U tain property mortgages 
the whole of that property, is not void under this section as to the 
moietv li(ilonging to liiiri, merely hecanse he purports to mortgage the 
otiuir moiely also not helonging to him (c). A bond which compels 
the e.xeciilard, to daily attcndaiiee and manual labour until a certain 
sum is re|iidil iii a ccriain month and |ien:ilia!s default with over¬ 
whelming interest is unlawful and void, “ such ;i condition ”, the Court 
s.iid, " is indistinguishahle from slavery, and such a contract is, in our 
opinion, o|)po.scd to ])ublie policy and not enforceable ” (d). For 
another instan(.« of an agreement void under this head, see tlu! 
adoption case cited in the notes to this section under the head “ Rules 
of Hindu and Mahoincdaii Law,” p. 158, above. 

“ Immoral.”—.'V landlord cannot recover the rent ol lodgings 
knowinglv let to a prostitute who carries on her vix-ation there (e). 


(fi) l:i(ihib liam v. Nag<xr Mai (1884) 
Punj. K(hl no. 63. 

(^) iVanrfo ISingh v. Sunder Singh 
(1901) Punj. Roc. no. 37. Quui negavit ' 
(c) Jogu, Mohen Deb v. Davdoong 
Bvrman(im) 12C.W.N. 94. 

(rf) Ram Sarup Bansi Mandar 
(1916) 42 CaL 742; Suihh Chandra v. 
Kashi Sahu (1918) 3 Pat. I* J. 412. 
But see Anandiram v. Ooza (1918) 27 
Cal. L J. 459, where the court was 
inclined to a different opiniem. WaUie v. 
Day (1837) 2 M. & W. 273,46 R. R. 602, 
decided only that a covenant to serve in a 


certain trade for life, and not exorcise it 
otherwise, i.s not in itself in excessive 
restraint of trade. Cp. J^oUock on Con¬ 
tract, p, 383, 8th ed. 

(c) Gaurinalh Mookerjee v. Mad' 
humani Peshalcar (1872) 9 B. L. R. 
App. 37; Pirthi Mai v. Mussammat 
Bhagan (1898) Punj. Rec. no. 2 ; Brin/:' 
mnv. Abdul Okafur (1904) Punj. Reo. 
no. 65; Bani Mancharam v. Regina 
Sfanger (1907) 32 Bom. 581, at pp. 
686 el seq.; Choga Lai v. Piyari (1908) 31 
All. 58 
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Otlierwi.se, if the landlord did not know that the lodging wore reiinired 
for prostitution (/). Similarly, money lent to a pro.stituto expressly 
to enable her to carry on her trade cannot he recovered (g). Likewise 
money .ulvaneed bv the plaintiff to the defendant to enahhi the defend¬ 
ant to continue cohabitation with a dancing girl cannot bo recovered 
(h). On like grounds, ornaments lent by a brothol-kee|«!r to a prostitute 
for attracting men and encouraging prostitution cannot be recovered 
back (i). An assignment of a mortgage to a woman for future cohabi¬ 
tation is void, and it can bo set asi<lc at the instance of the assignor 
though jiartial elTect may have been given to the illegal consideration 
(j). .\u(l it has been held that money paid by a wife to a third person 
to be given as a bribe to a gaoler for procuring the release of her 
husband from gaol couhl not lie recovered hack on failure of the gaole.r 
to iirocure the release (k). Similarly, where the ])laintill advanced 
moneys to the defendant, a married woman, to enable her to obtain 
a divorce from her husband, and the ilefendant agreed to marry him 
as soon as she could obtain a divorce, it was held that the plaintiif was 
not entitled to recover back the amount, as the agreements had for its 
object tlie divorce of the defendant from her husband, and the promise 
of marriage given under such circumstances was (mini hmm mores (f). 
An agreement to pay money upon the consideration that the plaintiif 
Aordd give evidence in a civil suit on behalf of the defendant cannot 
be enforced. Such an agreement may be for giving true evidence, and 
then there is no consideration, for “ the performance of a legal duty is 
no consideration for a promise ” ; or it may be for giving favourable 
evidence either true or false, and then the coirsideration is vicious (m). 

ij) Thasi Mulluikmiiiu v, Hhunmn- 
Ijatxlu (1!I0,5) 28 ,\lii(J, lilt. ,Smi also 
.1/ice Marti v. H’iUiam (Jlarlc (1905) 
27 All, 2f)G, and MamtitniaU Roshun n. 
Muhammad (1887) I’unj, Itec, no, 40, 
All these cases are quite plain on the 
principles of English law, 

(I) Vrdima Aural v, Dukhia Sirkar 
(1872) 9 11, L, II, App, 38, 

(/) Bai Vijli V, Nama Nagar (188.7) 
10 Bom. 152: MuBsammat Roahun v. 
Miihamrimd (1887) Bunj. Rec. no. 46. 

(/»') Saahanmh Cheiti v. Ramammy 
Chelly (1868) 4 M. H. C. 7. 


(/) Sultan V. Nanu (1877) Punj. Ree, 
no. 22. 

ig) lih/di Baksh v. Gulia (1876) Punj. 
Rec. no. 04. 

(ft) Fannkhand v. Ranoa Banker 
(1908) 18 Mad. L. ,1. 456. 

(i) AUa Bakxh v. Chunia (1877) 
Punj. Rec. no. 26. A similar English 
ease is Pearce v. Brooks (1866) L. R. 1 
E.v, 213 (goods sold to a prostitute 
known by the seller to bo such, and to 
want the goods “ for the purpose of 
enabling her to make a display favour¬ 
able to her immoral purposes.”) 


S. 23. 
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83. There is nothing in this decision, or in the reasons for it, to invalidate 
an expert’s claim for services rendered in the way of professional 
investigation, though he may afterwards become a witness for his 
employer in a litigation arising out of the same facts. 

Under the Common Law of England, and presumably under any 
monogamous law of marriage in a jurisdiction where promises of marri¬ 
age are actionable, an agreement between a married man and a woman 
who knows him to be married to marry one another after the wife’s 
death is void as being contrary to morality and public policy (n). 

We shall next turn to cases of agreements not held to be immoral. 
A loan made for the purpose of teaching singing to mikira (dancing 
girls) has nothing immoral in its object, for although it might be true 
that most of the naikm who sing lead a loose life, singing is a distinct 
mode of obtaining a livelihood, not necessarily connected with prosti¬ 
tution (o). And it has been held by the High Court of Allahabad that a 
suit will lie for arrears of allowance agreed to be paid to a woman for 
past cohabitation (p). The Court observed; “ Such a consideration, if 
consideration it can properly bo called, which seems to us more than 
doubtful, would not be immoral so as to render the contract ck facto 
void, but wo think the more correct view is to regard the promise to 
pay the allowance ns an undertaking on the part of Bikramajit Singh 
to compensate the woman for past services voluntarily rendered to 
him for which no consideration as defined in the Contract Act would 
be necessary.” It would seem that the High Court thought the case 
was covered by s. 25 (2) of the Act, though the section is not specially 
referred to. But it is submitted that a consideration which is immoral 


(n) Wilson vj Camleij [ItJOa] 1 X. U. 
729, C. A.» confirming Spim v. Hunl, 
ib. 720. It seems to be still gootl law 
that a promise of marriage made by a 
person who is married and conceals the 
fact from the promisee is actionable at 
the .'iiit of the innocent promisee on the 
ground of the jiromisor’s implied war¬ 
ranty that he can lawfully make and 
perform the promise: MiUmrd v. 
LiUkumd (1850) 5 Ex. 775, 82 R. R. 
871. Tliis, however, may be of little 
importance in India. 


(o) Kknbdmid v. Berain (1888) 13 
Bom. 150. 

(p) Mirnj Kuar v. Bikramajit Singh 
(1881) 3 All. 787. See also Man Kmr 
V. Ja.sixUia Kmr (1877) 1 All. 478. 
Botli these coses were referred to in 
Lahhininaraijaita v. Suhhadri Ammal 
(1903) 13 Mad. L J. 7, whore Bhash- 
yam Aiyangar, J., said that though it 
was not necessary to decide whether the 
view taken in those cases was correct, he 
did not express any dissent from it. 
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at the time, and, therefore, would not support an immediate promise 
to pay for it, does not become innocent by being past. The hnglish 
view of such cases is that the alleged consideration is bad simply as 
being a past consideration not within any of the exceptional rules {so 
far as such exceptions really exist) allowing past consideration, under 
certain conditions, to be good. In a recent case the same High Court 
held that, adultery in India being an offence against the criminal law, 
cohabitation past or future, if aduUerous, is not merely an immoral but 
an illegal consideration {q). In an old Madras case (r), the tenants 
of certain villages engaged the services of the defendant to advocate 
their cause with regard to assessments made upon the villages, and 
agreed to pay to him a sum of money subscribed amongst them¬ 
selves if he succeeded in obtaining a more favourable assessment, A 
portion of the subscription amount was paid to him in advance, and 
it was agreed that if ho failed in his work ho should repay the amount. 
In a suit to recover the amomit paid to the defendant on the 
ground that ho had failed to perform his part of the contract, it was 
held that the plaintiffs were entitled to succeed, and that the agree¬ 
ment was not vitiated by illegality. The Court observed: “ The 
point, then, for consideration is. Did the defendant for that purpose 
undertake, in consideration of the stipulated sum, to induce by 
corrupt or illegal means, or by the exorcise of personal influence, any 
public servant to do an oflicial act or show any favour ? If ho did 
not, the contract cannot be treated as illegal; and wo are of opinion 
that the written agreement does not properly admit of such a 
construction.” Here the principle was applied (p. 146, above) that, 
where it is possible to perform ,111 agreement by lawful means accord¬ 
ing to its terms, an unlawful intention will not be presumed, and 
any party alleging such an intention must prove it. 

“ Opposed to public policy.”—The general head of public policy 
covers, in English law, a wide range of topics. Agreements may offend 
against public policy by tending to the prejudice of the State in time of 
war (trading with enemies, etc.), by tending to the perversion or abuse 
of municipal justice (stifling prosecutions, champerty and mainte¬ 
nance) or, in private life, by attempting to impose inconvenient and 


(}) Alice Mary HiU v. WtUiam Clark (r) PichakuUy Mudali T, Saraya- 
(1905) 27 All. 266. Mtyo (1864) 2 M. H. C. 243. 
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imreasoimidc restrictions on tlie free choice of individuals in 
marriaue, or their liberty to exercise any lawfid trade or calling. 
Some of these matters are .separately dealt with in the Contract Act 
(see ss. 20 and 27, below). It i.s now imder.stood that the doctrine 
of |)ublic policy will not be extended beyond the classes of cases 
already covered by it. No Court, can invent a now head of public 
policy (s); it has even been said in the lloii.se of Lords that “ public 
policy is always an unsafe and treacherous ground for legal decision ” 
{I). This does not all'ect the application of the doctrine of public 
policy to new cases within its rccogni.sed bounds {«). 

I. Trading with enemy.—.Agreeinents alleged to amount to 
l.iading with an enemy or otherwise to operate in the enemy .s favoui', 
in time of war, do not appesar to have come before the Courts of British 
India,, ladoic the war of I9M. It is long-settled law that all trade 
with public eneirues without licence of flic Crown is unlawful. “ The 
King’s subjects cannot trade with an alien enemy, i.e., a |)erson owing 
allegiance to a (lovcrninent at war with the King, without the King’s 
licenee ” (r). This includes shi]iping a cargo from an enemy’s port 
even in a neutral vcs,sel (ic). As a cousequeiicc of this, “ no action can 
be maintained against an insurer of an enemy’s goods or ships against 
capture by the British (lovemraent ” (.r). If the pcrformauco of a 
contract made in time of peace is rendered mdawful by the outbreak of 
war, the obligation of the contract is .‘nspendod or dissidvcd according 
as the intention of the parties can or cannot bo substantially carried 
out by postponing the performance till the end of hostilities (y). In 
such a c.ase a contracting party is not bound to perform a part of his 
undertaking which remains possible and lawful in itself, but would lie 
useless without the rest (z). The recent development of cases of this 
class i.s dealt witli under s. 56 below. The rules under this head 


(s) Loi'il Haisbiiry, .hv>.soii v. Dric- 
foittciii Con.iolidakd Mines [1902] A. 
4S4, 491. 

{0 Lord Davpy [1902] A. C. at p. 500; 
Liird Lindloy at p. 507, in very similar 
words, cited in Qooind v. Pacheco (1902) 
4 Bom. L R. 948. 

(m) See V. Camleif, p. 164, 

above. 

(v) Lord Mftcnagliten, Jansoti v. Brie- 
fonkin Consolidated Mines [1902] A. C. 


nt p. 499. 

(le) ms V. JM (1800) 8 T. R. 548; 
5 R. R, 4.52; Esposito v. Bowden (1857) 
7 E. & B. 709; no R. R. 822. 

(x) Eord Maenaghtcn, Janson v. 
Dricjordeiii Consolidated Mines [1902] 

A. C. at p. 499. 

(y) Esposito V. Bowden (1857) 7 E. & 

B. 763; no R. R. 822. 

(;) Ceipcl V. Smith (1872) L. R. 7 
Q. B. 404. 
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become applicable only when an actual state of war e.\ists. They 
cannot bo made to relate back to a time before tbe war, though war 
may have been apprehended. A contract of insurance made before 
war cannot be vitiated, as regards a loss by seizure also before any act 
of public hostility, by the fact that war did break out shortly 
afterwards (a). 

During the recent general war the.se pi-inciple.s have been confirmed 
and in some directions developed. One question found to need further 
ilellnitioii w'as who is an enemy for tbe purpose of the rule, and 
especially how the friendly or hostile character of an incorporated 
company is to be tested. The scat of a man's business is of more 
importance than his domicile in the technical sense or oven 
nationality (for an enemy subject allowed to remain boro under 
the King-Emperor’s protection is not a commercial enemy, and 
enemy sidijects residing in friendly countries need not be); and in 
the ca.se of a corporation the jurisdiction in which it is registered 
does not conclusively determine its character, nor yet the nationality 
of its individual shareholders, and it must be considered by whom 
and in what interest its affairs are in tact controlled (6). 

.\n e.vecutory contract betw'een iiarties of whom one becomes an 
dicn enemy is thereby suspended or dissolved according to the nature 
ic the case. It is dissolved if it contemplated a continuous perfor¬ 
mance which in the state of war would entail intercourse with tbe 
enemy, or if the continuance of duties to be performed after the war 
would assist the enemy's trade, nr if the maintenance of the contract 
is otherwise against public iiolicy, or it susjiension of the current 
execution wouht substantially be imposing a new contract on the 
parties. An express suspensive condition in general terms i.s in no 
way conclusive. It may not be applicable to the event of war, or it 
may bo contrary to public policy (c). 


(а) Junson v. Dricfontcia 
dated Miiie -1 [11H)2] A. 0. 484. 

(б) Porter v. Frmlcnherj [1915] 1 
K. B. 857; Daimler Co.'s case [1916] 2 
\. C. 307. Tt is not practicable to go 
into details here. See on the subject 
generally H. Campbell, The Law of War 
and Contract, London, Bombay, &c., 
Osf. Univ. Press 1918. For an example 
of a nominally neutral company under 
enemy control see the Clapham Steam‘ 


ship Co.'s case [1917] 2 K. B. 639. 

(c) Eikl Bieber dr Co. v. Rio Tinto 
Co. [1918] A. C. 260; Naylor, Benzon cfc 
Co. V. Krairtische. Indmlrie Oesellschaft 
[1918] 1 K. B. 331, affirmed very shortly 
[1918] 2 K. B. 486, Zinc Corporation v. 
Hirsch [1916] 1 K. B. 541, C. A. We 
deal elsewhere with the effects of war 
conditions on contracts to which there 
is not an enemy party, see Notes on s. 56. 


8. 83. 
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B. 28. 2. Stifling prosecution.—.4greements for stifling prosecutions 

are a well-known class of those which the Courts refuse to enforce on 
this ground. The principle is “ that you shall not make a trade of a 
felony ” (d). In England the compromise of any public offence is 
illegal. If the accused person is “ innocent, the law [is] abused for the 
purpose of extortion; it guilty, the law [is] eluded by a corrupt com¬ 
promise screening the criminal for a bribe ” (e). It is not necessary 
to prove that there was any express threat of pro.secution if the trans¬ 
action in fact amounted to a bargain not to prosecute, and if the Court 
thinks the defence of illegality a disreputable one to raise in the circum¬ 
stances, the only way in which it can give efiect to its opinion is in 
dealing with the costs (/). But the English common law rule, that 
contracts for the compounding or suppression of criminal charges for 
offences of a public nature are illegal and void, has no application to a 
contract for compounding the prosecution of criminal proceedings for 
an offence against the municipal law of a foreign country and 
committed there, if such a contract is permitted by the law of that 
country, and this whether the contract is entered into there or in 
British territory. A suit will, therefore, lie in British India on a bond 
passed to the plaintiff in consideration of his withdrawing a 
prosecution for theft instituted in the French Court at Pondicherry, 
the agreement being permissible by the French law (y). It would be 
diflicidt, indeed, to hold that the compromise of a French law suit 
in a manner allowed by French law could bo injurious to the 
administration of justice in British India. 


{d) IxjkI Wdstbury, William v. Bnif- 
ley (1866) L. R. 1 H. T-. 200, 220. 

(e) Keir v. Leernn (1844) 6 Q. B. 
308; 66 R. E. 392; 9 Q. B. 371, 392; 
72 R. R. 298; Windhill Local Board v. 
Vint (1890) 45 Ch. Riv. 357. 

(/) JoTies T. Merionclhahire Building 
Sofkly [1892] 1 Ch. 178, C. A. 

{g) Subraya PiUai v. Siibraya Muddi 
(1867) 4 M. H. C. 14. Reference was 
made ill the course of the judgment to 
the rule of private international law 
that “the law of the place of a con¬ 
tract” governs its validity. That ex¬ 
pression, however, is ambiguous. The 
local law governing the substance of a 


contract may, according to tho circum¬ 
stances, bo that of tho place where it was 
made, or of that where it is to be per¬ 
formed; and these are only auxiliary 
teshs for ascertaining tho intention of 
tho parties as to what law is to prevail: 
Hamhjn d- Co. v. Talisler Distillery 
[1894] A. C. 202; Dicey, Conflict of Laws, 
529, 565, 2nd ed. Kaufman v. Oerson 
[1904] 1 K. B. 691, C. A., looks at first 
sight contra; but the Court seems to 
have been influenced by peculiar facts, 
and it is far from clear that the decision 
was intended to lay down any general 
rule of law. And see p. 12, above. 
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A compromise of proceedings which are criminal only in form, and 
involve only private rights, may be lawful (h). This perhaps is of no 
importance in Indian practice, where w'e have a statutory list of com- 
poundable offences (i). “ The criminal law of this country makes a 
difference between various cla.sses of offences. With regard to some, 
it allows the parties to come to .an agreement and either not to take 
proceedings or to drop the proceedings after institution in a few 
instances even without the leave of the Court, and, in other instances, 
with the leave of the Court. But there are other instances which 
cannot be compounded or arranged between the parties. Tf the offence 
[is] comiKumdable and [can] be settled in or out of Court without the 
leave of the Court, there seems no reason why [a compromise] should 
be regarded as forbidden by law or as against public policy, the policy 
of the criminal procedure being to allow such a compromi.se in such 
cases ” {j). Thus where A. agreed to e.xccute a kabala of certain lands 
in favour of B. in consideration of B. ahstaining from taking criminal 
proceedings against A. with respect to an offence of simple assault 
which is compoundable, it was held that the contract was not against 
public policy and that the same could be enforced (i). So a promise 
to pay a sum of money as compensation for the abductioir of a woman 
/■enforceable, provided the abduction doe.s not constitute a non- 
coiupoundable offence (1). Likewise, money paid to compromise a 
charge of adultery may he recovered back, it the party to whom the 
money is paid proceeds with the proseculion of the charge, adultery 
being a compoundable offence (w). But where the offence is non- 
compoundable as where the charge is one of criminal breach of trust 
and the offence is compounded by the accused passing a bond to the 
complainant, the latter cannot recover the amomit of the bond (■«). 
jVnd, further, if the accused was induced to pay money to the 


(A) Fisher «!• Co. v. ApoUinaris Co. 
(1875) L. R. 10 Ch. 297, as quaUfied by 
IKiWAiH Local Board v. Vini (1890) 46 
Ch. DW. 351. 

(t) S«© 8. 346, Criminal Procedure 
Code, 1898: seo aUo Penal Code, as. 213, 
214. 

(j) Per Cur. Amir Khan v. Amir Jan 
(1898) 3 C. W. N. 6. 

(i) Ibid. 


(/) ahah Bakman v. Ismail Khan 
(1904) Punj. Roc. no. 82. 

(m) Hosein Shak v. Nur Ahmed (1875) 
Punj. Rec. no. 81. 

(ft) Majibar v. Syed MukUuhed (1912) 
40 Cal 113; MoUai t. Thanappa (1914) 
17 Mad. 385 ; Qbulam Mohiy-nd-Din v. 
Deoki Nand (1914) Punj. Rec., no. 39, 
p. 133. 


8. 23. 
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8 . 23 . complainant in order that a criminal ])rosecution for an offence 
which wan iu)t coni|>oundable .slioiild not be proceeded with, the 
accuseri is entitled to recover back the inoiiey as money j)aid under 
“ c(H 5 rcion ” within the nieanin}^ of s. T1 below. Jn such a case the 
parties cannot be said to-be in pari ddiclo (o). But if there is iio 
evidence (d pressure or coor«-iom (he money cannot be recovered 
back, because in such a case the parties will be deemed to be in 
■pari ildiclo (p). In a Madras case, where the jdaintiffs agreed 
to reliinjursh their right to a religions oOlce in favour of the 
defendant in consideration of the latter withdrawing a charge 
of criminal tresjtass preferred against them, it was stated by 
limes, J., that the agreement was illegal, as it “ woidd amount 
to the stifling of a criminal prusccutioii for an offence which 
the law does not permit to be compounded.'' The case was, 
lio.vever, treated as one of “coercion,'' the charge of trespass 
being false, and the sole cause for entering into the agreement being 
“ the well-foimde<l lerror of the inllu<mce. of the jirosecuior and of the 
civil death wliiidi would probably result from his proceedings” ( 7 ). 
In J\i'6-^oirji V. Ihrjiran (r) it w:t..s held that a,, guarantee for the pay¬ 
ment to creditors of debts due to tlunu in consideration of the ci'oditom 
abstaining fi'om taking criminal pritceialings against tiie debtor is void, 
as being against public policy. Hut it must be noted, as oliserved in 
that case, that a man to whom a civil delit is due may take securities 
for that debt from his debtor, e.ven though the debt arises out of a 
criminal offence, and lie tlireatoiisto prosecute for that offence, pro¬ 
vided he docs not, in consideration of sucli semirity, agree not to 
prosecute, and such an agreement will not be inferred from the credi¬ 
tor’s using strong language. He must not, however, by stifling a 
prosecution obtain a guarantee for bis debt from third parties.” 
Following this principle, it has been held that wheiv, a hona fide debt 
exists and where the transactions between the parties involve a civil 
liability as well as possibly a criminal act, a jiromissory note given by 

( 0 ) Uulhmtrafpa v. Ramummi (<?) Ptuliskirn Krishnen v. Karam- 

(1017) 40 Miul. 285. Mv Kmhmni([m) 7 M. H. C. 378. 

(p) Anijadennejisa Bibi x. Rahim (/■) (1887) U Bom. 506. Soc also 
Buksh (1915) 42 Cal. 280, Bindeshari Q(^rdkin Das v. Jai Kishen Das {1^00) 
Prasad v. Lckhraj Sahu (1916) 1 Pat. 22 All. 224, 230. 

L. J. 48, GO, 01. 
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the debtor and a third party as security for the debt is not void under 
this seel ion (s). Asa suit will not lie on an agreement to stifle a prose¬ 
cution so an agreement of this class will not avail as a defence to a suit. 
Thus, where in a suit for damages for wrongful arrest and confinement 
the defendant pleaded an agreement under which the plaintiff was to 
give up all claims against the defendant for his arrest and confinement 
ill consideration of the defendant withdrawing charges of criminal 
trespass and being a inemberof an unlawful assembly preferred against 
the plaintill', it was held that, the latter offence being non-compound- 
ablc, the agreement could not be set up as an answer to tire suit {!). 
But the mere fact that A, makes an agreement with B., who intends, 
by means of something to be obtained or done under it, to efi'ect an 
unlawful or immoral pui'iiose, will not render tire agreement illegal 
nniess knows of that purpose. Thus, if B. sells his house to A. for 
the purjio.se of raising money to be given to certain third jiorsons as 
a bribe to induce them to withdraw a charge of criminal breach of 
trust which they had preferred against B., the sale is not illegal unless 
it be jiroved that A. was aware of the unlawful objeol («). 

o. ‘‘ Champerty and Maintenance.”—The practices forbidden 
under those names by Unglish law (jiarlly by old statutes which it is 
nt-dliiss to specify here, and which are said to be only in allirmance 
of the common law) may be summarily do.scribed as the promotion of 
litigation in which one has no interest of one’s own. Maintenance is 
the more general term ; champerty, which in fact is the subject of 
almost all the modern cases, is in its essence ” a bargain wdicreby the 
one party is to assist the other in reeman'ing property, and is to share 
in the proceeds of the action ” (a), .tgreements of this kind arc eijually 


-Jin Kumar v. f!aari Kalh {l!)Ol»} 
28 All. 718; NanaJ: Chand v. Dumnl 
(1!)(IG) Puiij. Jtec. no. 'J; tsukhko Dm 
V. Maiujakhaiyl (1917) 2 Pat. L. J., 090. 

(t) Dakukhram v. Charles de Jirrllon 
(1904) 28 Bom. 320. 

(u) Rajkristo MoUro v. Koyhisk 
C'hunder (1881) 8 CaL 24, citing Pollock, 
oil Contract, p. 342, 2nd ed. (416, 417, 
8th ed.). It need hardly bo mentioned 
that, when A. promises to remunerate 


II. ill coiisifleration of B. iindcrtiiking to 
iibc Ills influence over C. so us to efloct a 
coinpromist! of a civil di.'^piitL^ between 
A. and C., the consideration or obj(fct of 
the agreement is not unlawful: Syed 
Mahomed v. SJuik Vnzirul Huq (1911) 
IG Cal. W. N. 480. 

(if) Hatley v. Hulky (1873) L. R. 8 
Q. B. 112, per Blackburn, J.; and see 
per Chitty, J., Guy v. Churchill (1888) 
40 Ch. D. at p. 488. 


S. 23. 
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B. 28 . illegal and void whether the assistance (w) to be furnished consist of 
money, or, it .‘■cem.s, of professional as3i.stance, or both (x). They arc in 
practice often found to be also disputable on the ground of fraud or 
undue influence as between the parties (>/). 

There is no rule of law to forbid the purchase of property of which 
the title is or may be disputed, but the law does not, therefore, 
sanction mere speoilative traffic in rights of action (2). To which 
class a given transaction belongs, in a case where doubt is at first 
sight possible, seems to bo a question of fact rather than of law. 

The siwcific rules of English law against maintenance and cham¬ 
perty have not been adopted in British India (a); neither arc substan¬ 
tially similar rules applicable in any other way (6); but the principle, 
so far as it rests on general grounds of policy, is regarded as part of 
the law of “ justice, equity, and good conscience ” to which the 
decisions of the Court should conform. The leading judgment to this 
eft'ect is in jFiSf/icr V. A'a»i«l«.Vtf.tcJw(c), an appeal from the Sudder 
Dewanny Adawlut, Madras. There the judicial Committee observed : 
“ The Court .seein very properly to have consiilcred that tlio cham¬ 
perty, or, more properly, the maintenance into which they were inquir¬ 
ing, was something which must have tlie qualities attributed to cliam- 
porty or maintenance by the English law; it must be something against 
good policy and justice, something tending to promote unnecessary 
litigation, something that in a legal sense is immoral, and to the 
constitution of wliich a bad motive in the same sense is necessary ” (d). 

{?/’) There must be something more (n) Ckf^amlxira VhdUj v. Renja 
than simply comraunicating informa- AVtsAna (1874) L. R. 1 Ind. Ap. 241; 13 
tion; Rm v, Ve Bernardy [189(1] 3 Ch. R R H. .509: Mam Commr Coandm v. 
4.37, 446. Chunder Canlu Moohrjee (1876) L. R. 

(j) Stanley v. Jones (1831) 7 Bing. 4 fiid. Ap. 23; 2 Cat 233. 

309 ; 33 E. E. .'■>13, may be considered (4) Blaywal Dayd Singh v. Dehi 

the leading modern case; Me Attorneys Daynl Saha (1907) 35 Cal. 420; L. E. 

and SoUcitors Act (1875) 1 Ch. D. 573. 35 Ind. Ap. 48, 56. 

(y) M. g. Mees r. Ik Bemardy [l$%] (c) (1800) 8 M. I. A. 170, where it was 

2 Ch. 437. stated that an assignment by an agent 

(;) .See the Transfer of Property Act, to his principal of his interest in an agree- 
1882, 3. 6 (e). By the customs of the ment entered into in his name, but on 

Koeiiias, a tribe on the north-east fron- behalf of the principal, was not cham. 

tier of Burma, rlaima for unliquidated pertous. 
damages are or were Iieely assignable; (d) 8 M. I. A, 

see L. Q. R. ix. 97. 
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Adverting to these observations in a later case (c), the same Com¬ 
mittee said: “ It is unnecessary now to say whether the above con¬ 
siderations are essential ingredients to constitute the statutable offence 
of champerty in England ; but they have been properly regarded in 
India as an authoritative guide to direct the judgment of the Court 
in determining the binding nature of such agreements there.” In 
lihagwat Dayal Singh v. Debi Dagal Sithu (/), which is the latest Privy 
Council decision on the subject, the Judicial Committee clearly laid it 
down that an agreement champertous according to English law was 
not necessarily void in India ; it must be against public policy to ren¬ 
der it void hers. A present transfer of property for consideration by a 
])erson who claims it as against another in posse.ssiou thereof, but who 
has not yet established his title thereto, is not for that reason opposed 
to public policy (g). Nor is it opposed to public policy merely because 
the payment of the major part of the consideration is made to depend 
on the transferee’s success in the suit to bo brought by him to recover 
the property {/(). .Similarly agreements to share the subject of litiga¬ 
tion il recovered in consideration of supplying funds to carry it on 
are not in themselves opposed to public policy (t). “ A fair agreement 
to .supply funds to carry on a suit in consideration of having a share of 
the property if recovered ought not to be regarded as being per se 
opposed to public policy. Indeed, cases may be easily supposed in 
which it would be in furtherance of right and justice and necessary to 
resist oppnession that a suitor who had a ju.st title to property and no 
means oxcejrt the projrerty itself should bo assisted in this maimer. 
But agreements of thi.s kind ought to be carefully watched and when 
found to be extortionate and uncon.sciunable so as to b« ineipiitable 
against the party, or to be made, not with the bona fide object of 
assisting a claim believed to be just and of obtaining a reasonable 
recompense therefor, but for improper objects, as for the purpose 
of gambling in litigation or of injuring or oppressing others by 


(e) Ram Coomar Coondoo v. Ckunder 
Canto Mookerjee (187ii) 2 Cal. 233 ; L. 11. 

4 Ind. Ap. 23. 

(/) (1W8) 35 CaL 420; L. 11. 35 Ind. 
Ap. 48. 

(g) Achal Ram v. Kasim. JItwoin 
Khan (1905) 27 AU. 271; L. R. 32 Ind. 


Ap. 113, au explained in Bluajwat Dayal 
Bingh V. Debi Dayal Sahu, »upra. 

(A) lihagml Dayal Bingh v. Debi 
Datjal Sahu, supra. 

(i) Kunwar Ram Lot. v. Nil KontA 
(1893) U R. 20 Ind. Ap. U2. 


S. 28. 
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S, 28. abetting and encouraging unrighteous suits so as to be contrary to 
public policy, effect ought not to be given to them ” (j). -But though 
tlic Couits will not give effect to agreements “got up for the purpose 
merely of spoilorof litigation/’ they may in a ])roper case award 
compensation foj' legitimate expenses incurred by the lender to enable 
the borrower to carry on the lawsuit (/r). Tims where, in consideration 
of the plaintiff agreeing to defray the expenses of prosecuting the 
defendant's siiit to recover a certain property, the defendant agreed 
to transfer to the plaintilf, in one case nine annas share of the pro¬ 
perty (f), in another two annas share (m), and in a third eight annas 
share (n), it was licld that the agreement was extortionate and 
inequitable, and the plaintiff was awarded the expenses legitimate?!}’ 
incurred by him with interest. Hut mere iiiadiupiacy of coiisidera- 
tiou is not of itself suflicient to reuder a transaction cham])er- 
tous (n). An agreement for tlie purchase of a property pendenfe lile 
which entitled tl\e purchaser to cancel the agreement in the event of 
the suit being decitled against the vendor so as to haave tlie vendor no 
interest in tire property is not cham[Hu-tous (p). )SimilarIy an assign¬ 
ment for a secnml time by lire mortgagor of his eijiiity of redemption 
previously assigned to anotfier by an unregistered document is not 
champertous, though the transaction may be one not commendable 
in conscience (</). A sale for Rs. hO of proirerty worth Rs. l.oO which the 

(_;) Ram Coomar VoomJoo v. Oktimlrr (/) Jliid. 

Ciiuto Mookerji’e (187()} Iv. It. 4 Iiul. Ap. {m) llaja Mohkiim Simjk v. Ruja liiij) 

; 2 Cal. 23.3; IMdco Rahai v. IlnrlmiH Simjlt. (IS'J.3) 1j. U, 20 Jiui. Ap. 127, ] '> 

(1911) 33 All. 620. The point artually All. .3't2, in appeal from Chitniii Kanr v. 

decided in Ram Coomar Voondoo's ea-se Hup Siii'jh (ISSS) 11 Alt. .')7. 

wiu that a suit cannot lie at the instance (w) Hnmin Raklish v. Rahmal Uiimin 
of a succesaful defendant in a former .'<iiit (1SK8) U Ail. 128. See also Harm}- 

to mover the costs of that suit from a nbhdfn v. Bhai Jicanji (1902) 26 Bom. 

party who advanced funds for the prose- 6<S9. 

culion of tho .suit to the plaintiff thea'in, (<i) (hn-immi v. Subbaraija (1888) 12 
even though the advances may have been Mad. 118; 6 ’im Ramayya v. KUamma 
made under an agretnnent champertous (1809) 22 Mad. 310. 
and unconscionable in its nature, and (p) Akimlbhoy Hid)ibkoij v. Vullee 
though that jmrty was the real actor and hhoij Casmmbkoy (1884) 8 Bom. 323, 333, 
had an intercat in that suit. 334. 

(i) Kxinmr Ram Lai v. Nil KarUh ( 7 ) Oopal Ramchandra v. Oan^aram 
(1893) L. II. 20 Ind. Ap. 112; Vkallu v. (1889) 14 Bom. 72, followed by the High 

Jimn Singh (1894) Punj. Rcc. no. 79; Court of Mwlrasintho case of a similar 

iSfdmrf V. Baw CAand (1906) Punj. Roc. tian-sai tion in Ramanuja v. Narayana 
00.26. (189.’)) 18 Mad. 374 
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vendor had previously transferred by way of gift to another person is 
not champertous (r). And where a patnidar, having a claim against 
tlie defendant for Es. 13,099, sold fourteen amias .share of his claim to 
another for K.s. 1,000, it was lield in a suit by the patnidar and his 
assignee to recover Ks. 13,099 from the defendant th.at the sale was 
not champertous (,s). But where tlie liquidator of a company compro¬ 
mised a claim of the company amounting to Rs. 1,G1,.W0 for a tenth 
part of its amount on the representation of the debtor’s friend.s that 
he could not pav more, and after about ten years assigned the same 
claim to a third person who was neither a creditor nor shareholder of 
the company, but a complete outsider as reganls all matters connected 
with the company, it was held in a suit brought by the assignee to 
have the compromise declared void on the grouml of fraud that the 
suit was not maintainable, as the .assignment was en'cctcd witli a view 
to litigation, and was, therefore, champertous in its nature ((). Sargent, 
.1., said; “ The ciise is, therefore, the simple one of a stranger olli- 
ciously interfering for leasons of his own, and in no way at the request 
nr even s\iggcstion of the company or liquidator, in a matter in which 
he has no connection whatever, with the sole object of enalrling himself 
to dispute transactions which occurred ten years ago, and in which, 
'udependcntly of the assignment of those claims, ho has no intere.st 
wliatcver, so far at least as appears on the plaint.” In a iwont 
I’rivy Council case, A. claimed to be entitled to a tahiq by siicco.ssion, 
of which B. had entered into possession. Not having money to 
establish his title to the tahni hy suit, A. sold a moiety of the taluq to 
E. for Es. 1 ,.50,000, In the sale deed it was stated that a lac of ru pecs 
had been paid down by R., .and that the bahince of Es. 50,000 was to 
remain on deposit with E, to be c.\pended in prosecuting the proposed 
suit and in paying Ks. 50 every month to A. and Rs. 20 to his mukhtar. 
A suit was then brought by A. and R. as eo-plaintills against B. A. 
afterwards compromised with B., and withdrew from the suit. Then 
arose the question whether R. could sue alone, and it was held that he 
could. It was contended on behalf of B. that the statement in the 
sale deed that one lac had been paid to A. was not true, and that the 

(r) Siva Rarmyiia v. EOamma (1899) Siiilal (1888) 12 Bom. 559. 

22 Mad. 910. ( 1 ) Ooculdas v. Lakhmidas (1879) 9 

(a) Abdwl Hakim v. Hoorga Provhad Bom. 402. 

(1879) 6 Cal. 4, See also Tarackand v 
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B. 88. sale to R. was void as being champertous. Their Lordships, after 
observing that the statement as to the payment of one lac was not in 
accordance with the fact, said: “ Of course, at the first blush, the untrue 
statement throws suspicion upon the whole transaction. But after 
all, so long as the deed stands, it is no concern of [B.] that [A.] may 
have a grievance against [R.] on the score of a misstatement in an 
instrument to which [B.] is no party. [A.] himself has taken no steps 
to impeach the deed. On the contrary, in the course of the two years 
that elapsed between the date of the deed and the institution of the suit, 
[A.] more than once affirmed the transaction. . . . Apart from the 
untrue recital in the sale deed there seems to be no flaw in the trans¬ 
action. Without assistance [A.] could not have prosecuted his claim. 
There was nothing extortionate or unreasonable iu the terms of the 
bargain. There was no gambling in litigation. There was nothing 
contrary to public policy. Their Lordships agree with the judgment 
of the Court of the Judicial Commissioner that the transaction was a 
present transfer by [A.] of one moiety of his interest in the estate, 
giving a good title to fR.] on which it was competent for him to sue ” 
(«). In Raja Rai Bktgvat Dayal Singh v. Dcbi Dayal Sahu (o) which is 
the latest Privy Council case on the subject, a Hindu widow sold to. 
one X. certain properties which she had inherited from her son. The 
sale, it was alleged, was without legal necessity. On the death of the 
widow the reversioners who were refused possession by X. executed a 
sale deed in favour of one R. by which they purported to sell their 
rights in the properties, which were worth Rs. 3,00,000 to R. for Rs. 
02,600, of which, however, only Rs. 600 was paid down, the balance 
being left on deposit with R. “ on thus condition, that the vendors 
should get the whole of the consideration in case the whole of the pro¬ 
perty should be recovered, and, in the event of recovery of a portion 
of the property sold, a portion of the consideration money in proportion 
thereto.” In a suit by R. against X. for possession of the property, 
it was held by the High Court of Calcutta that the sale was void as 
being champertous, that no title passed to R., and that he was not 
therefore entitled to maintain the suit (ir). On appeal it was held by 


(u) AchalRamy.KazmHmUnKhan Ind. Ap. 48. 

(1906) 27 All. 271; L. R. 32 Ind. Ap. U3. {w) Debi Doyd Sdioov. Thakurai 

(v) (1908) 35 Cal. 420; L. E. 36 RAatt Pertop (1903) 8 C. W. N. 408. 
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tte Judicial Committee that though the agreement was of a generally S. 28 
champertous character, it was not void on that account, nor was it 
opposed to public policy and void by reason of the stipulation relating 
to the payment of the consideration. As to X-’s contention that the 
assignment by the reversioners to R. was unfair and unconscionable, 
it was held that, X. not being a party to the assignment, it was not 
open to him to question the transaction on that ground. In the course 
of the judgment their Lordships said: “ For the respondents it was 
boldly argued that, although the English law as to maintenance and 
champerty is not, as such, applicable to India, yet on other grounds 
what is substantially the same law is there in force. Their I/)rd.ship 3 
.are of opinion that that proposition cannot be supported. In three 
cases, Ram Coomr Coondoo v. Chunder Canto Mookrjee {x), Kmuw 
Ram Lai v. Nil Kanth (;/), TmI Achal Ram v. Raja Karim Husain 
Khan ( 2 ), before this Board, a contrary doctrine has been laid down. 

In the last of those case.s full effect was given, under circumstances 
closely analogous to those of the present case, to an agreement which 
certainly would have been void if champert}' avoided transactions 
in India. 

It was further argued that the transaction in question was 
i ontrary to public policy and void on that ground, by reason of the 
provision as to payment of the purchase-money by the first appellant 
to the second and third. The purcliaso-money was fi.ved at Rs. 52,600, 
of which Rs. 600 was to be paid down, and the balance when the pro¬ 
perty should be recovered. Their Lordships are unable to agree to 
this argument. In their opinion the condition so introduced does not 
carry the case any further than does the champertous character of the 
transaction generally. 

It was further said, and this was relied upon in the Courts of 
India, that the transaction was an unfair and unconscionable bargain 
for an inadequate price. But that is a question between as,signor and 
assignee. It is unnecessary to consider what the decision ought to 
have been if this had been a litigation between the assignors and the 
assignee in which the former sought to repudiate the assignment. In 

(i) (1876) 2 Cal. 233; L. R. 4 Ind. (:) (1900) 27 All. 271; L R. 32 Ind. 

Ap.23. Ap. 113; 9 C. W. N 477. 

(y) (1893) L. R. 20 lad. Ap. 112. 

12 
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ass. the present case the assignors do nothing of the iind. They maintain 

the transaction and ask that effect be given to it, and for that purpose 
they join as plaintiffs in the present action. Their Lordships are there¬ 
fore of opinion that the attack upon the title of the first appellant 
upon any such grounds as those indicated must fail.” 

Agreements between legal practitioners subject to the Legal Prac¬ 
titioners Act, 1879, and their clients making the remuneration of the 
legal practitioner dependent to any extent whatever on the result of 
the case in which he is retained are illegal as being opposed to public 
policy (a). 

4. Interference with course of justice.—Various agreements not 
open to objection on the ground of champerty, nor always obviously 
wrong in themselves, have been held void as attempting to interfere 
with the powers and discretion of the regular Courts in administering 
justice. So much of this doctrine as it was thought proper to preserve 
in British India will be found in s. 28, below. 

I). Marriage brocage contracts.—Agreements to procure marriages 
for reward (5) are undoubtedly void by the common law, on the ground 
that marriage ought to proceed, if not from mutual affection, at least 
from the free and deliberate decision of the parties with an unbiassed 
view to their welfare. In England, however, this topic is all but 
obsolete. It is nearly a century since any case of the kind, except the 
recent one cited in the last note, has been rei»rted in England or Ire¬ 
land. But such questions have come before Indian Courts in several 
modern cases, with not quite imiform results. In all those cases, it 
will be observed, the parties to the suit have been Hindus, a community 
in which the consent of the marrying parties has rarely, if ever, any¬ 
thing to do with the marriage contract, which is generally arranged 
by the parents or friends of the parties before they themselves are of 
an age to give a free and intelligent consent (c). The consent of parties 


(a) Oanga Jiam v. Devi Das (1907) 
Punj. Rec. no. 61. 

(b) Whether general or specific; Her¬ 
mann V. Charlesworth [1905] 2 K. B. 123, 
C. A., reversing the judgment of a Divi¬ 
sional Court who had held that only 
agreements to procure marri^es with 
specified persons were illegal 

(c) Cp. Pursholamdae Tribhovandas 
V. Pursh<damdas Mangaldas (1896) 21 


Bom. 23, where it is laid down that the 
contract for the marriage of Hindu 
children under Hindu law is made ex¬ 
clusively by the parents, It is settled 
(following the analogy of English law) 
that specific performance of a Hindu 
parent’s or guardian’s contract to give 
him a child in marriage will not be grant¬ 
ed ; the only remedy is in damages. See 
Re Qmput Narain Singh (1876) 1 Cal 74, 
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not being an essential condition in the Hindu marriage contract, and S. 28. 
the Asnra form of marriage being still recognised as a valid form, it 
has been held by the High Court of Allahabad (d), following an earlier 
decision of the Madras High Court (e), that every agreement to pay 
money to the father or guardian of a girl in consideration of his 
consent to the marriage of the girl is not unlawful, and that each case 
must be judged by its own circumstances. “ Where the parents of 
the girl are not seeking her welfare, but give bor to a husband, 
otherwise indigibk, in consideration of a benefit to be secured to 
themselves, an agreement by which such benefit is secured is, in our 
opinion, opposed to public policy and ought not to be enforced ” (/). 

On the other hand, it has been held by the High Courts of Bombay (g) 
and Calcutta (It), and recently also by a Full Bench of the Madras High 
Court (t), that an agreement to pay money to the parent or guardian 
of a minor, in consideration of his consenting to give the minor in 
marriage, is void as being opposed to public policy, and the same view 
has been taken by the Punjab Chief Court (j). If such an agreement is 
void, it follows that if the defendant refuses in breach of the agreement 
to give his daughter in marriage to the plaintiff’s son, the plaintiff 
cannot recover the stipulated sum from the defendant as damages for 
. ireach of the contract, even if the amount has been described in the 
agreement as peheramni to be given to the bridegroom’s father (k). 

And it also follows that if the marriage is performed, and the defendant 
fails to pay the agreed amount, the plaintiff cannot maintain a suit 
to recover it from the defendant (1). But where the agreed sum or a 


(rf) Baldeo Sakai v. Jumna Kummnr 
(1901) 23 All. 496} Qirdhari Singh v. 
iVeekf/Aflr Singh (1912) 10 All. L. J. 169. 

(c) Vmanaihany.Saminaihan (1889) 
13 Mad. 83. 

(/) 23 All. 495. at pp. 496, 497. 

(g) Dhdidas v. Fulchand (1897) 22 
Bom. 658, Dtdari v. Vallabdas (1888) 
13 Bom. 126. 

(A) Baldeo Das v. Mohamaya (1911) 
16 C. W. N. 447. 

(i) Kalavangunta Venkata v. Kola- 
vangunla hmi (1908) 32 iMad. 186. 

(j) Wa mmd v. Ballia (1889) Punj. 
Rec. DO. 128; Uira v. Bhandari (1892) 


Punj. Roc. no. 112; Kundan Lai v. Nathu 
(1880) Pun). Rec. no. 116. 

(A) Dkdidas v. Fulchand (1897) 22 
Bom. 658. See aUo Dulari v. Vallabdas 
(1888) 13 Bom. 126; Kalavangunta 
Venkala v. Kalavangunta Lakshmi (1908) 
32 Mad. 183. 

[1) Baldeo Daa v. Mohamaya (1911) 
16 Cfil. W. N. 447; Baldeo Sakai v. 
Jumna Kummar (1901) 23 Ail. 495. The 
case of Ranee Lallun v. Nobin Mohan 
(1876) 25 W. R. 32, was a peculiar one, 
the agreement in that case having been 
acted on for fifty years. 
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S.' 83. portion thereof has been paid by the plaintiff in advance and the suit 
is brought to recover back tlie amount on failure of the defendant to 
give the bride in marriage, the plaintiff is entitled to a decree for the 
same (m). And it has been held by the High Court of Madras that a 
marriage brocage agreement being unlawful, a plaintiff who has paid 
money in advance is entitled to recover it back from the defendant 
though he himself may have broken the contract by refusing to give 
the bride in marriage («). There is absolutely no doubt that if any 
present of ornaments has been made by the father or the guardian of 
the bridegroom to the bride the same could be recovered by the former 
if the father of the bride in broach of the contract gives away the girl 
in marriage to another (o). 

It has been held by the Madras High Court that there is no dis- 
' tinction in principle between an agreement between A. and B. that B. ’s 
daughter shall marry A.’s son on payment of a sum of money by A. to 
B. and an agreement between A. and B. that B.’s daughter shall 
marry A.’s son and that, if she fails to do so, B. shall pay a sum of 
money to A. In such case B. has a pecuniary interest in bringing about 
the marriage. In the one case if the event takes place, he receives 
money. In the other case, if the event does not take place, he has to 
pay money. If the former agreement is void as being contrary to 
public policy as held in the full Bench case cited above, the latter 
agreement, it was held, is equally so (p). 

It has been held by the Punjab Chief Court that a family arrange¬ 
ment of intermarriages of sons and daughters of various families known 
as M tmwaza amongst persons of the .same class, by which the family 
A. gives a girl to be taken as a wife on equal terms into a family B,, 
and a girl of the family B. is at the same time given as a wife into family 
A., stands on a totally different footing from what is really a sale of 
the girl, and is not therefore void as opposed to public policy. Where 
a girl, therefore, of family A. is given as a wife in family B. in virtue of 


(m) Juggessar y. Panchcomee (1870) 
U W. R. 164; Ram Chand v. Audailo 
Sen (1884) 10 Cal. 1054; Gulabchand v. 
FuUnii (1909) 33 Bom. 411, where the 
marriage could not take place because 
of the death of the plaintiffs son; see 
contra Oirdhari Singh v. Neeladkar Singh 
(1912) 10 AH. L J. 159. 


(’«) Srinivasa v. Sesha (1918) 41 
Mad. 197. 

(o) Rambhat v. Timmayya (1892) 16 
Bom. 673; Oirdhari Singh v. Neeladkar 
Singh (1912) 10 AO. L J. 159. 

(p) Devarayan v. Mutiuraman (1914) 
3.7 Mad. 393. 
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such an arrangement, but family B. refuses to give a boy of the family S. 22 
as a husband in family A., a suit will lie for damages for breach of the 
contract. But since such arrangements are not held in highest repute, 
the Court will not award heavy damages (q). 

There is absolutely no doubt that where the agreement is by a 
person to pay money to a stranger hired to procure a wife for him, it is 
opposed to public policy and will not be enforced by any of the Indian 
Courts (r). An agreement by A. to pay money to B. if B. induces his 
daughter to take A. in adoption is as much against public policy as a 
marriage brocage contract, and B. is not entitled to recover on the 
agreement (s). 

G, Agreements tending to create interest against duty.--One of 
the reasons suggested tor not enforcing agreements to reward parents 
for giving tlieir children in marriage is that such agreements tend to a 
conflict of interest with duty. The same principle is applied by the 
common law to dealings of agents and other persons in similar 
fiduciary positions with third persons. .4n agent must not deal in 
the matter of the agency on his omr account without his principal’s 
knowledge. In the present Act the rules on this head are embodied 
in the chapter on Agency ((), and will accordingly bo considered 
in that place. Certain rules which we shall find in the chapter on 
Indemnity and Guarantee {u) rest on similar grounds of equity. 

At one time the High Court of Allahabad held tiiat an agreement 
by a Patwari or Kanungo in Government service for the purchase of 
land situated within bis circle or for the acquisition of any other 
interest therein was void on the ground that such an agreement 
created an interest which would conflict with his dutv as Patwari 
or Kanungo (\i). But these decisions have since been overruled by a 
Full Bench of the same Court, holding that such agreements are per¬ 
fectly good (w). It has been held by the High Court of Calcutta that 

(}) Amir Chand v. Bam (1903) Punj. (%) bs. 133, 137. 

R«- no- 50- (r) Shmrn Lai v. CUiaki Lai (1900) 

(r) Vailhyamlhan v. aiirv/orazu Ml iiO ■, Shto Narain v. Mala Praaad 
(1893) 17 .Wad. 9; Pilamber v. Jagjimn (1904) 27 All 73. 

(1884) 13 Bom. 131. (u,) lihagwan Dei v. Murari Led 

(j) Kolkatida\. fhmiBeddiar (1914) (1917) 39 AIL 61 [F. B.]; Kamala Devi 

27 Mad. L J. 416. v. Qur Dayal (1917) 39 All 58 

(1) BS. 215i 216. 
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8 . 28. if a person enters into a contract with a public servant which to his 
knowledge might cast upon the public servant obligations inconsistent 
with public duty the contract is void {x). 

7. Sale of public offices.—Traffic by way of sale in public offices 
and appointments obviously tends to the prejudice of the public service 
by interfering with the selection of the best qualified persons; and such 
sales are forbidden in England by various statutes said to be in affirm¬ 
ance of the common law (y). There are no recent English authorities. 
The cases in India on this branch of the subject have arisen principally 
in connection with religious offices. It has been hold by the High 
Court of Madras that the sale of the office of a sehait is invalid (c). The 
High Court of Bombay, while affirming the invalidity of an alienation 
of the office to a stranger, upholds an alienation made in favour of a 
member of the founder’s family standing in the line of succession (a). 
Similarly the office of mutwali of a wakf is not transferable (h). And 
it has been held by the Privy Council that a custom allowing the sale 
of the office of mailer (trustee) of a Hindu temple for the pecuniary ad¬ 
vantage of the trustee, even if it was established, woidd be bad in 
law (c). These decisions are based upon the principle that the interestof 
the public might suffer if bargains relating to public offices are upheld, 
as their effect is to prevent such offices being filled by the bast available 
persons. Whore, however, the claimants to the office of ojht (high 
priest) of the temple of Baidyanath were members of a family group, 
and one claimed the office on the ground that it was elective, and the 
other that it was hereditary, it was held by the High Court of Calcutta 
that a compromise by which one of the claimants relinquished his 
claim in favour of the other in consideration of the latter paying 


(r) Siiarampur Coal Co., IM. v. Col- 
ky (1908) 13 Cal. W. N. 59. It is not 
easy to see what the party’s knowledge 
has to do with it. The rule is lor the 
protection of the puhhc interest. 

(y) See Pollock, Contract, 343. The 
statute 49 Geo. HI. c. 126, s. 3, is still 
in force in the Presidency towns. 

(r) Naraaimma v. Amntha Bhatla 
(1881) 4 Mad. 391; Kuppa Qurvkal v, 
Dora Sami (1882) 6 Mad. 76. See also 
BajaA Yurmah v. Bavi Vurmah (1876) 


1 Mad. 235 j L. E. 4 Ind. Ap. 76; 
Qmmmmhanda Pandora Sannadhi v. 
Vdu Pandaram (1900) 23 Mad. 271; 
L. R. 27 Ind. Ap. 69. 

(o) Mandmam v. Pramhankar (1882) 
6 Rom. 298. 

(6) Wahid Ali V. Aahruff Homin 
(1882) 8 Cal. 732. 

(c) Bajah Vurmah Valia v. Bavi 
Vvrmah Kunhi (1876) 1 Mad. 236. The 
proper name of the office seems to be 
drdlam (Wilson’s Olog8ary)i 
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Es. 2,400 annually out of the charm ofieringa to the idol waa not in 
any way againat public policy (d) [See Tranafet of Property Act, 
1882, a. 0 (f)]. 

An agreement to pay money to a public servant to induce him to 
retire and thua make way for the appointment of the promiaor ia virtu¬ 
ally a trafficking with reference to an office, and ia void under thia 
section. In the language of the English law, such an agreement ia an 
office brocage agreement invalid as opposed to public policy (e) (see 
illustration (1) to the section, p. 143, above). Where money ia paid 
under such an agreement, it cannot be recovered back from the 
defendant, though ho has failed to carry out his promise to procure 
employment for the plaintiff in public service (/). 

8 . Agreements tending to create monopolies.—Agreements 
having for their object the creation of monopolies are void as opposed 
to public policy (g). 

9. Agreement by client to remunerate hia pleader’s clerk.—An 
agreement by which a litigant binds himself to pay a sum of money to 
his pleader’s clerk for giving special attention to his legal business 
which the pleader is bound to see to in consideration of his fee is 
opposed to public policy, and consequently cannot be enforced (h). 

10. Agreement not to bid.—An agreement between persona 
not to bid against one another at an auction sale ia not necessarily 
unlawful (t). 

Waiver of illegality.—Agreements which seek to waive an illegal- 
lity are void on gi'oimds of public policy (j). “ Wlienever an illegality 
appears, whether from the evidence given by one side or the other, the 
disclosure is fatal to the case. A stipulation of the strongest form to 


(d) Girijanund v. Sailajanund (1896) 
23 Cal. 645. 

(e) Saniinalha v. MulhnMmi (1907) 
30 Mad. 530. 

(/) Ledu V. Hirald (1916) 43 Cal. 
115. See thia case commented on in 
Srinivasa v. Sesha Ayyar (1918) 41 Mad. 
197, at pp. 200, 202. 

{g) Somu PUlai v. The Municipal 
Council, Mayavaram (1905) 28 Mad. 620; 
Mackenzie t. Rameshtoar Singh (1916) 1 
Pftt. L. J. 37 (a case which ought not to 


liave boon reported at all). 

{h) Suryanarayana v. Sabbayya (1917) 
41 Mad. 471. 

(i) Mahomed Metra v. Savimi 
Vijaya (1900) 23 Mod. 227, L. R. 27 I. A. 
17; Hari v. Naro (1894) 18 Bom. 342; 
Doorga Singh v. Slteo Pershad (1889) 
16 CaL 194, 199. 

(j) Dhanukdhari v. Nathima (1907) 
11C. W. N. 848; La Banque y. La Bangue 
(1887) 13 App. Ca.111. 
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8 . 23. waive the objection would be tainted with the vice ol the original 
contract and void for the same reasons. Wherever the contamination 
reaches, it destroys ” (k). 

Pleadings.—The facts showing illegality must be pleaded, but 
when the illegality appears from the plaintiff’s own evidence, or is 
otherwise duly brought to the notice of the Court, it is the duty of the 
Court to give effect to the fact thus brought to its notice, and to give 
judgment for the defendant, although the illegality is not raised 
by the pleadings (I). See Code of Civil Procedure, 0.6, r. 8, and 
0 . 8, r. 2. 

Other statutory provisions of similar effect: 1. Trmts Jcf.—The 
provisions of this section as to agreements are strengthened or supple¬ 
mented by some other enactments. The Indian Trusts Act II of 1882 
provides by s. 3 th,at all expressions used therein, and defined in the 
Contract .Act, shall be deemed to have the meanings respectively attri¬ 
buted to them by the Contract Act. S, 1 provides that a trust may 
be created for any lawful purpose, and that the purpose of a trust 
is lawful imlos.s it is (a) forbidden by law, or (b) is of such a nature 
that, if permitted, it would defeat the jirovisions of any law, orfejis 
fraudulent, or (d) involves or implies injury to the person or pro]X!rty 
of another, or (e) the Court regards it as immoral or opposed to public 
policy. The .section further enacts that every trust of wliich the 
purpose is unla^vful is void. 

2. Transfer of Property Act IV of 1882.—8. G (h) of this Act 
provides that no transfer can be made ol property of any kind for an 
“ illegal puri»se.” 

3. Itdian Evidence Act I of 1872.—Where the consideration or 
object of an agreement is alleged to bo unlawful, oral evidence may be 
adduced to prove the same though the agreement is reduced to the 
form of a document (s. 92, proviso (1). ). 

4. Specific Relief Act I of 1877.—As to judicial rescission under 
s. 36 (b) see the special commentary in our concluding chapter. 


(i) Per !Field, J. (Supremo Ourt, {() Alice Mary HiU r. WiUiam 
tl. S.), in Oscanyan v. WinrheMert 13 Clarke (1905) 27 AH. 266. 

Otto, 261 j M V. 7 Wailaoe, 642. 
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Void Agreements. 

24.—If any part of a single consideration for one or 
Agreements void, if more objects, or any one or any part of 

considerations and ob- , , • ^ • e 

jeots unlawful in iiart. any 0116 01 Several considerations tor a 
single object, is unlawful, the agreement 
is void. 

Illustration, 

A. promises to superintend, on behalf of B., a legal manufacture of 
intligo, and an illegal traffic in other articles. B. promises to pay to A. a salary 
of 10,000 ruiiees a year. Tho agreement ia void, tho object of .'V.’s promises 
and tho consideration for B.’s promise, being in part unlawful. 

Entire or divisible agreements.—Tlii,s section is an obvious con¬ 
sequence of tho general piinciplo of s. 23. promi.se made for an 
unlawful consideration cannot be enforced, and there is not any promise 
for a lawful consideration if there is anything illegal in a consideration 
which must he taken as a whole. On the other hand, it is well settled 
that if several distinct promises are made for one and the same lawful 
consideration, and one or more of them be such as the law will not 
enforce, that will not of itself prevent tho rest bom being enforceable. 
The test is whether a distinct consideration which is wholly lawful can 
b'‘ found for the promise called in que.stion. “ The general rule is 
that, where you cannot sever the illegal from the Icgfd part of a coven¬ 
ant, the contract is altogether void; but where yon can .sever them, 
whether the illegality be created by statute or by tlio common law, 
you may reject the b.id part and retain the good ” (m). Further specific 
reference to English cases where the rule has been recognised would 
be of no practical use for Indian purposes. 

In Bengal an agreement between a zamindar and his tenant for 
the payment of an enhanced rent which exceeds tho rent previously 
paid by the tenant by more than two annas in the rupee has been held 
void {«), as it directly contravenes tho provi.sion3 of the Bengal 
Tenancy Act VIII of 1865. The Court will not in such a case sever the 
good part from the bad, and pass a decree for the good part, that is for 
so much of the enhanced rent as does not exceed the two annas in the 


8. 24. 


(m) Willes, J., in Pickering v. Ilfra- (n) KritUdhme,OhoK v. Brojo Qo- 
combe R. Co. (1808) L R. 3 C. P. at p. 280. Undo Rm/ (1897) * CaL 895. 
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84. rupee (o). To do so would lie to create a new agreement between the 
parties. Similarly, where a part of a consideration for an agreement 
was the withdrawal of a pending criminal charge of trespass and theft, 
it was held that the whole agreement was void (p). Upon the same 
principle a suit will not lie upon a promissory note for an amount 
which included an item in respect of lotteries prohibited by law (y) 
or an amount in respect of gambling losses (r). Where A. promised 
to pay Es. 50 per month to a married woman, B., in consideration 
of B. living in adultery with A. and acting as his housekeeper, 
it was held that the whole agreement was void, and B. could not 
recover anything oven for services rendered to A. as housekeeper (s). 
Where, in consideration of A. agreeing to procure a divorce 
from her husband and marrying B., B. advanced to A. Es. 300, 
of which part was alleged by B. to have been paid for e.xpenses 
of procuring the divorce and part for A.’s ornaments, it was held 
that on A.’s failure to perform the contract B. was not entitled to 
recover from A. any part of the money advanced ((). Similarly, 
a suit will not lie to recover money advanced as capital for the 
purposes of a partnership which is partly illegal: A. holds a licence 
for the sale of opium and ganja. The ganja licence contains a condition 
prohibiting A. from admitting partners into the ganja business without 
the permission of the Collector. No such condition is embodied in the 
opium licence. B., who is aware of the prohibition, enters in a partner¬ 
ship agreement with A. both in the opium and ganja business without 
the leave of the Collector and pays A. Es. .500 as his share of the 
capital. Disputes arise between A. and B. and B. sues A. for dissolu¬ 
tion of partnership and for a refund of his Rs. 500. B. is not entitled 
to recover Es. 500 or any part thereof, one of the objects of the 
agreement being to carry on ganja business in partnership. In such 
a case “ it is impossible to separate the contract or to say how much 


(o) Citing Pickering v. Iljracon^e R. 
Co., L. R. 3 C. P. 236, 250; and Baker 
V, Hedgecock, 39 Ch. D. 620. 

ip) Srirangachariar v. Ranmami 
Ayyangar {1894) 18 Mad. 189; Binde’ 
shari Prasad t. Lekhraj Sahu (1916) 1 
Pat. L J. 48, 60; Bani Ramchandra v 
Jayamnii (1918) 42 Bom. 339. 

{}) Joseph V. Sedano (1872) 9 B. L. R. 


441. 

(r) Balgobind v. Bhaggu Mol (1913) 
35 All. 668. 

{$) Alice Mary HiU v. William Clarke 
(1905) 27 All. 266. 

(0 MussammeU Roshm v. Muham¬ 
mad (1887) Punj. Rec. no. 48; Bai Vijli 
T. Nansa Nagar (1886) 10 Bom. 152. 
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capital was advanced for the opium and how much for the gcmja ” («). 8- 24. 
A. stands bail for B., who is charged with an offence, and as an 
indemnity for the bail takes from B. a sale deed of B.’s house and also 
a rent-note whereby B. agrees thenceforward to occupy the house 
as A.’s tenant and to pay rent to him. A. cannot sue B. on the rent- 
note. “ The sale deed and the rent-note are part and parcel of the 
same transaction,” and “ the rent-note is tainted with the same illega¬ 
lity which affects the sale deed ”{v). Different consequenco.s, however, 
may follow when a part of the consideration or “ object ” of an agree¬ 
ment is not illegal, but merely void in the sense that it is not enforce¬ 
able in law. In such a case actual performance of such part may be 
a good consideration, though a promise to perform it would not have 
been. Thus a bond passed by a judgment debtor to the holder of a 
decree against him in consideration of the latter refraining from execu¬ 
tion of the decree is void under s. 257a of the Civil Procedure Code, 

1882, but not illegal. The decree-holder, therefore, on performing 
his part of the agreement, was held entitled to recover on the executed 
consideration (w), being in itself a vohmtary lawful forbearance, 
though not upon the executory agreement. If the promise to postpone 
execution of the decree were illegal the whole bond would be tainted 
vith illegality, and the judgment creditor would then have no right 
to enforce payment of the bond. But when the parties themselves 
treat debts void as well as valid ns a lump sum, the Court will regard 
the contract as an integral one, and wholly void. Thus where a 
judgment debtor agreed to pay in a lump sum interest not awarded 
by a decree in addition to the sum decreed without the sanction of the 
Court it was held that, the promise to pay such interest being void 
under s. 257 a of the Civil Procedure Code, 1882, the whole agreement 
was void (x). Section 257 a has been omitted in the Code of 1908. 

The provisions of this section must be distinguished from those 
of s. 57, below. In a Bengal case a Mahomedan husband agreed by a 
registered document that he would pay over to his wife whatever 
money he might earn, and that he would do nothing without her per¬ 
mission, and that if he did so she would be at liberty to divorce him 

(M) OojxUrm v. KaUappa (1901) 3 (w) Bank of Bengal t. Vyaihoy 

Bom. L. R. 164. Oangji (1891) 16 Bom. 618. 

(o) LaxmaM v. Mukkaniar (1908) (*) DaMting v. Panda (1884) 9 

32 Bom. 449. Bom. 176. 
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Si. 84,26. In a suit by the wife to recover from him his earnings it was held 
that, though the latter part of the agreement might be unlawful, the 
suit was one to enforce the legal part, and the Court gave a decree to 
the plaintiff for her maintenance at Es. 12 per month, stating that the 
fair construction of the agreement was not that the husband was to 
pay every rupee he earned, but that he was entitled to a reasonable 
deduction for expenses which he must necessarily incur (y). 

Indian Trusts Act, 1882.—S. 4 of that Act provides that where a 
trust is created for two purjwses of which one is lawful, and the other 
unlawful, and the two purposes cannot be separated, the whole trust 
is void. 

26 .—An agreement made without consideration is void 
unless— 

(1) it is expressed in writing and regis¬ 
tered under the law for the time being in 
force for the registration of [documents ( 2 ) ], 
and is made on account of natural love and 
affection between parties standing in a near 
relation to each other; or unless 

promise to compensate, wholly or in part, a 
person who has already voluntarily done 
something for the promisor, or something 
which the promisor was legally compellable 
to do; or unless 

(3) it is a promise, made in writing and signed by the 

p!iyVdK”torred 1'®’’®*’“ charged therewith, or by his 
by limitation law. agent generally or specially authorised in that 
behalf, to pay wholly or in part a debt of 
which the creditor might have enforced payment but for the 
law for the limitation of suits. 

In any of these cases such an agreement is a contract. 


Agrctment with¬ 
out coneiflcration, 
void, unless it is in 
writing and regis¬ 
tered. 


(2) it is a 

or ifl a promise to 
compensate for 
something done, 


(y) Poonoo Bibee v.FyezBux6h{\Sli) been substituted for the word “rwsur- 

16 B. L. R. App. 6; ances ” by the Repealing and Amending 

( 2 ) The word “ documents ” hw Act XII of 1891. 
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Exphmtim 1.—Nothing in this section shall afiect the S- 85. 
validity, as between the donor and donee, of any gift 
actually made. 

Explanation 2.—An agreement to which the consent 
of the promisor is freely given is not void merely because 
the consideration is inadequate; but the inadequacy of 
the consideration may be taken into account by the Court 
in determining the question whether the consent of the 
]iromisor was freely given. 

illuslralioM. 

(a) A. promiacs, for no consideration, to give to B. Rs. 1,00<). This is a 
void iigroeinont. 

(b) A., for natural love and affection, promiios to give his son, B., 

Rs. 1,000. A. puts bis promise to B. Into writing, and registers it. This is a 
contract. 

(c) A. tindfl B.’rt purse and gives it to him. B. promises to give A. Rs. 50. 

This i.s a contract. 

(d) A. supports B.’s infant son. B. promise,? to pay A.’8 cxpcnsM in 
so doing. Thi.s is a contract. 

(e) A. owes B. Rs. 1,000, but the debt is barred by the Limitation Act. 

A. sign.? a written promise to pay B. Rs. 600 on account of the debt. This is 
a contract. 

ff) A. agrees to sell a horse worth Rs. 1,000 for Rs. 10. A.’a consent to 
the agreement was freely given. The agreement is a contract notwithstand¬ 
ing the inadequacy of the consideration. 

(g) A. agrees to sell .a horfit^ worth Rs. 1,000 for Rs. 10. A. denies tiiat 
his consent to the agreement was fn^ely given. The inadequacy of the 
consideration is a fact which the Court should take into account in consider¬ 
ing whether or not A.’s consent was freely given. 

Consideration.—Tliis section (ledare.s, (ong after consideration 
has been defined (s. 2, sub-s. (d)), that (subject to strictly limited 
exceptions) [a] it is a necessary element of a binding contract. This 
has already been assumed in b. 10. The present section goes on to 
state the exceptional cases in which consideration may be dispensed 
with. It is curious that the Act nowhere explicitly states that mutual 

• (a) The rule of the common law made to treat consideration itself as a 
cannot be properly stated in this way ; matter of form. Tliie is paradoxical, for 
for the formal contracts of English law, the essence of consideration is exchange 
which are binding by their form alone, of value regardless of any particular 
are older than the doctrine of considera- form. Bat these matters are of no pnw- 
tion. Ingenious attempts have been tical importance in India. 
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86 . promises are sufficient consideration for one another, though it is 
assumed throughout the Act, and seems to be involved in the defini¬ 
tions of “ agreement ” and “ reciprocal promises ” in s. 2, sub-ss. (e) 
and (f) (see the commentary thereon, pp. 32, 33, above) (b). 

The most obvious example of an agreement without consideration 
is a purely gratuitous promise given and accepted. Such a promise 
has no legal force unless it comes within the first class mentioned in the 
present section. But there are other less obvious cases; and they 
must be all the more carefully noted because neither the text nor the 
illustrations of this section throw any light on them. It is not enough 
that something, whether act or promise, appears, on the face of the 
transaction, to be given in exchange for the promise. That which is 
given need not be of any particular value; it need not be in appearance 
or in fact of approximately erpial value with the promise for which it is 
exchanged (see commentary on explanation 2 , below); but it must be 
something which the law can regard as having some value, so thai the 
giving of it effects a real though it may be a very small change in the 
promisee’s position; and this is what English writers mean when they 
speak of consideration as good, sufficient, or valuable. An apparent 
consideration which has no leusl v.alue is no consideration at all. 
A performance or promise of this kind is sometimes called an unreal 
consideration. 

forbearance and compromise ae consideration.—Compromise is a 
very common transaction, and so is agreement to forbear prosiecuting 
a claim, or actual forbearance at the other party’s request, for a definite 
or for a reasonable time. It may seem at first right that in all these 
cases the validity of the promise i.s doubtful. For the giving up, or 
forbearing to exercise, an actually existing and enforceable right is 
certainly a good consideration (c); but what if the claim is not well 
founded ? Can a cause of action to which there is a complete defence 
be of any value in the eve of the law ? If a man bargains for reward 
in consideration of his abandonment of such a cause of action, does he 
not really get something for nothing, even if he believes he has a good 

(6) This section, it has been observed, sideration is either enforceable under 
is exhaustive: Indran RanuMPami v. this section or not enforceable at all, 
Anihappa Chdtiar (1906) 16 M. L. J. which hardly seems to need authority. 
422, at p. 426. This means, we presume, (c) Jagadindra Nalhv. Chavdra Naih 
that an agreement made without con- (1903) 31 Cal. 242. 
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case ? The answer is that abstaining or promising to abstain from S. 26. 
doing anything which one would otherwise be lawfully free to do or not 
to do is a good consideration, and every man who honestly thinks he 
has a claim deserving to be examined (d) is free to bring it before the 
proper Courtr, and have the judgment of the Court on its merits, with¬ 
out which judgment it cannot be certainly known whether the claim 
is well founded or not; for the maxim th.at every man is presumed to 
know the law, not a very safe one at best, is clearly inapplicable here. 

That which is abandoned or suspended in a compromise is not the 
ultimate right or claim of the party, but his right of having the assist¬ 
ance of the Court to determine and, if admitted or held good, to enforce 
it. " If an intending litigant bona fide forbears a right to litigate a 
question of law or fact which it is not vexatious or frivolous to litigate, 
he does give up something of value. It is a mistake to suppose it is 
not an advantage, which a suitor is capable of appreciating, to be able 
to litigate liis claim, even if he turns out to be wrong” (e). Forbear¬ 
ance to .sue for or demand a merely honorary or customary debt may 
be a good consideration (/). 


The principle thu.s stated is followed by the Indian Courts (j). 
Thus whore .alter the expiration of the time fixed for completion of 
a i.iortgage the mortgagee declined to advance the money unless the 
mortgagor consented to pay interest from the date fixed for the comple¬ 
tion, and the mortgagor agreed to do so, it was hold that there was a 
good considorarion for the agreement, though time was probably not 
of the e.ssenco of the original contract. The mortgagee believed in 
good faith that ho was entitled to rescind at once, and the abandonment 


{d} He need not have a po.sitive 
opinion that it is justified; for its suc¬ 
cess may depend on facts not within 
his own knowledge, or on unsettled 
questions of law, or both. Oftentimes 
a man who is asked, “ I.s your cause 
just T ” may quite fairly answer ; “ I 
see nothing against good conscience in 
it; whether it is good in law is exactly 
what I want the Court to tell me.” 
These refinements, however, are perhaps 
fitter for the moralist than for the lawyer. 

(e) Bowen, L.J., in Mil&t v. New 
Zealand Alford Estate Co. (1886) 32 Ch. 


i)iv. 260, 291. Cp. Wilhy v. Elgee (1875) 
L. n. 10 0. P. 497. 

(/) Ooodson V. Grierson [1908] 1 
K. B. 761, C. A. Even a gaming debt 
wliich for some purposes would itself be 
an “ illegal consideration ” under the 
English Gaming Acts: Hyams v. Stuart 
King [1908] 2 K. B. 696, C. A. 

(g) Oku Pulliah Cketti v. Varada^ 
rajulu (1908) 31 Mad. 474, at pp. 476, 
477; Krishna Chandra v. Hemaja Sankar 
(1917) 22 Cal. W. N. 463 [where the 
claim was not bona fide]. 
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8 . 26. of his claim to do so was consideration enough for the mortgagor’s 
agreement to his terms {h). An agreement in the nature of a compro¬ 
mise of a hoM fide dispute as to the right of succession to a priestly 
office is not without consideration (i); nor is a mutual agreement to 
avoid further litigation invalid on this ground (j ); nor a family 
arrangement providing for the marriage expenses of female members 
of a joint Hindu family on a partition between them of the joint family 
property (/■); nor a promissory note in the nature of a compromise 
of a doubtful litigation passed by a tenant to the zemindar during the 
pendency of a suit brought by the zemindar against the tenant to 
eject him from his holding {1). But a pledge or promise of security 
for an existing debt is void unless there is some forbearance or under¬ 
taking by the creditor (such as not pressing for payment, or accepting 
a reduced rate of interest) in return for it. Thus where the drawer of 
a hundi became insolvent before it fell due, and the plaintiff, who was 
the holder, in due course applied to the acceptor to give security for 
payment at maturity, and the latter e.xecuted a mortgage “ by way of 
collateral security bond,” it was held that, the plaintiff not having 
entered into any undertaking whatever, he could not recover on the 
mortgage deed (m). 

Promise to perform existing duty.—It is well settled in England 
that the performance of what one is already bound to do, either by 
general law or by a specific obligation to the other party, is not a good 
consideration for a promise; for such performance is no legal burden 
to the promisee, but, on the contrary, relieves him of a duty. 
Neither is the promise of such performance a consideration, since 
it adds nothing to the obligation already existing. Moreover, in the 
case of the duty being imposed by the general law, an agreement to 
take private reward for doing it would be against public policy. But 


(A) Dadabhoij v. Pe-'ilonji (189.'?) 17 
Boin. 457. Tho plaintiff’s right was 
really, it seems, to give the defendant 
iiotieo that he would rescind if the 
defendant did not complete within a 
rcasonahlc time; see at p. 465 
(i) Girijanund v. iSat7ajdn«»d (1896) 
23 Cal. 645, 665,666; ItatrmhmT Pmad 
V. Lathmi Pro-nd (1004) 31 CaL 111, 
131—132; Bhim Mahadshet v. SMvaram 


Mahadslid (1899) 1 Bom. L. R. 495, 
497. 

(j) Bhima v. Ningappa (1868) 5 
B. H. C., A. C. J. 75. 

{k) Anantanarayana v. Savitliri 
(1913)36 Mad. 151. 

(l) Itamkirpal v. Qaye Del (1914) 
12 All. L. J 331. 

(m) Manna Ld v. Bank of Bengal 
(1876) 1 All. 309. 
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before applying this rule we must be careful to ascertain that a legal S. 85. 
duty does exist. A promise to remunerate a person named as executor 
(not out of the estate itself) if he accepted the ofiSce and performed 
the duties of executor is not bad for want of consideration, since it is 
not a legal duty to accept the office (») and perform those duties 
without claiming any remuneration. But a person served with a 
subpoena is legally bound to attend and give evidence in a court of 
law, and a promi.se to compensate him for loss of time or other incon¬ 
venience is void for want of consideration (o). Similarly an agreement 
by a client to pay to his vakil after the latter had accepted the 
i^akalatnama a certain sum in addition to his fee if the suit was 
succcssfid is without consideration (p). And it has been held by the 
High Court of Allahabad that a bond passed by a judgment debtor to 
the holder of a decree against him tor the amount of the decree plus 
Es. 3 paid for him for the .stamp and registration charges of the 
bond is without consideration whore the decree was made by a Court 
having no jurisdiction to m,ake it, and the bond was passed to secure 
the release of the debtor from arrest {q). 

But if a man, being already under a legal duty to do something, 
undertakes to do something more tluan is contained therein, or to per- 
‘orm the duty in some one of several admissible ways—in other word.s, 
to forego the choice which the law allows him—this is a good 
consideration for a promise of special rew.ard (r). 

If A. is already bound to do a certain thing, not by the general law, 
but under a contract with Z,, it seems plain that neither the perform¬ 
ance of it nor a fresh promise thereof without any addition or variation 
win support a promise by Z.,who is already entitled to claim perform¬ 
ance, For Z. is none the better thereby in point of law, nor A. any 
worse. But what if M., a third person not at present entitled to claim 

(n) N<irayan^.SlmjanHlSU)22(M. Raju (1877) 2 Bom, 362. 6>, Oanya 
14. It was also Mgued, without success, Ram v. DroiaM(l907) Punj. fiec.no. 61 . 
that the agreement was against public (g) Banda AUv. BampatSin^h (m 2 ) 

policy as making it the executor’s interest 4 All. 352. 

to prolong the administration of the (r) England v. Bmiinm (1840) 11 
estate against his duty. A. & E. 866 ; 62 R. R. 622 (reward to 

(o) Sanhmndh Chetti v. Romummy constable for services beyond dufvl- 

Cie«t(1868)4M.EC.7. Bartky v. Ponmniy (1857) 7 E. Jt B. 

(p) Bamdiandra Ckinlaman r. Kalti 872: 110 R R. 867. 

13 
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S. 85. anything, ofiers a promise to A. in consideration of (a) A.’3 perforufjjnce 
of his obligation to Z., or (b) A.’s promise to M. to perform tbjit/,uiga- 
tion ? These questions have given rise to great difforew^^^jj^y ed 
opinion in England and America (s). They do not seem 
considered by Indian Courts. Such English authority ^ 
favours the opinion that the performance is a good conside.^^. 
the reasons given are not very clear, and seem to assume^^^. 
lierforraanco and promise must be good considerations in s;^ ^ 
or neither (t). Itissubmitted, however, that on principle thisi^jjjgp. 
tion is not tenable. The test is whether there is any legal deu 
to A., the supposed promisee. Now A.’s performance of what 
already owes to Z. is no detriment to him, as has been pointed out; 
and indeed the resulting discharge of his liability seems rather to be an 
advantage; and therefore it is no consideration for a new promise by 
any one. But A.’s promise to M. to do something, though he may 
have already promised Z. to do that same thing, is the undertaking of 
a new obligation to a new party. There is no reason why it should 
not be made binding by M.’s counter-promise, as in any other case of a 
contract by reciprocal promises, unless the law forbids the same per¬ 
formance to operate in discharge of two distinct contracts. There is 
no positive authority for any such rule of law, and when we bear in 
mind that in a contract by reciprocal promises the promises are the 
consideration for each other, and not the performance, no such rule 
appears to be demanded or warranted by principle. 

Whatever resolution of the speculative question may ultimately 
prevail, the difficulty may be removed, in the case of performance, by 
the slightest appreciable addition to the performance already contract¬ 
ed for, and, in the case of promise, by A’s new undertaking to M. being 
or including an undertaking not to rescind or vary, without M.’s 
consent, his existing contract with Z. 

Transfer of immoveable property.—-This section has been held to 
apply to cases of sale and mortgage of immoveable property. Thus 

{«) See Pollock on Contract, 8th ed. qime whether there was in fact any 
195—199; Anson, 14th ed. 116—118, intention to create a legal obligation at 
L. Q. R. XX. 9 ;Harv. Law Bov. xvii. 71; all (see the dissenting judgment of Byles, 
Leake, 6th ed. 439, 440. J*); ScoUion v. Pegg (1861) 6 H. & N. 

(0 SfmdweU V. ShadweU (1860) 9 * 295; 123 R. R. 516, and Pref. 

C. B. N. S. 169; 127 R. E. 604; but 
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in Manna Lai v. Bank of Bengal («) the Allahabad High Court held a 
mortgage effected by a duly registered deed to be void for want of 
consideration under this section. Similarly in Talia v. Babaji (v) 
Fulton, J., held that a sale effected by a duly registered deed under 
which the purchaser had entered into possession was void for want of 
consideration under this section. Farran, O.J., however, was inclined 
to the opinion that conveyances of land in the Mutas.sal perfected by 
posse-ssion or registration, where the consideration c.xpressed in the 
conveyance to have been paid had not in fact been paid, could not be 
put in the same category as agreements void for want of consideration 
(w). The first of these two cases was decided before the Transfer of 
Property Act IV of 1882 was enacted. As regards the other case, that 
Act was not yet extended to the Bombay Presidency when the deed 
of sale was executed. It would seem, however, that the result would 
be the same under s, 54 of that Act read with s. 4. The latter section 
declares that the chapters and sections relating to contracts in that 
Act shall bo taken as part of the Contract Act. 

Negotiable Instruments.—The law merchant has almo.st—but, as 
it is held by something very near a fiction, not quite—made an excep¬ 
tion 0 the rule of consideration in the case of negotiable instruments, 
or ratber established another and independent rule. The Negotiable 
Instruments Act XXVI of 1881, s. 118, affirming the well-settled 
general law, enacts that until the contrary is proved the presumption 
f^all be made that every negotiable instrument was made or drawn 
l^r consideration; and that every such instrument, when it has been 
incepted, endorsed, negotiated, or teuisferred, was accepted, endorsed, 
^gotiated, or transferred for consideration. The second branch of 
'lie above rule stands as illustration (c) to s. 114 of the Evidence Act 
1872. 

^ We now come to the exceptional cases in which consideration is 
! ^spensed with. 

‘■il 

' J Registered writing.—The English doctrine that the “ solemnity 
a deed ” is of itself sufficient to make a promise e.xpres3ed in a sealed 


8. 25. 


t) (1876) 1 AIL 309. 

i>) (1896) 22 Bom. 176, 181, 182. 


(w) 22 Bom. at p. 183. 
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writing valid has never been received in British India (x). The Act 
does not allow any form alone to dispense with consideration, but 
only writing and registration coupled with the motive of natural love 
and affection between nearly related parties. The words “ near 
relation ” have not been judicially construed. The Courts would, it 
need hardly be said, have to construe them uniformly without regard 
to variations in the reckoning of degrees of kindred, for the purposes 
of inheritance or the like, in different personal laws or customs (y). 
A registered agreement between a Mahomedan hmsband and his wife 
to pay his earnings to her is within the provisions of cl. 1 of the 
section ( 2 ). So is a registered agreement whereby A. on account of 
natural love and affection for his brother, B., undertakes to discharge 
a debt duo by B. to C. In such a case, it A. docs not discharge the 
debt, B. may discharge it, and sue A. to recover the amount (a). 
But an agreement in writing and registered, whereby a member of 
an undivided Hindu family, without any valuable consideration, 
renounces all right to the family property in favour of the 
remaining coparcenere, is void unle.ss it is e.'rccuted for natural 
love and affection (6). It is not to be supposed that the nearness 
of relationship necessarily imports natural love and affection. 
Thus where a Hindu husband e.vecuted a registered docu¬ 
ment in favour of his wife, whereby, after referring to gmarrels and 
disagreement between the parties, the husband agreed to pay her 
for a separate residence and maintenance, and there was no con- 


(x) Kalipramd Temiri v. Haj-i *Sa/ii6 
ProWod Sen (1869) 2 .B. L. R. (P. C.) 
at p. 122. Ill England the forma) 
operation of a deed is mucli older than 
tlio doctrine of consideration. It is 
therefore erroneous to say, as text-books 
commonly did at one time, that the for¬ 
mality “imports a consideration.” On 
the contraiy, the doctrine of considera¬ 
tion was introduced only when informal 
contracts were made actionable by a 
series of ingenious fictions; but this is 
not material for Indian purposes. 

(y) Jafeur ilt v. Ahmed Ali (1868) 6 
B n. 0., A. 0. J. 37, where it was held, 


before the Act, that the relation of 
cousins would nut support a voluntary 
agreement, though registered, throws no 
light on the possible construction of tlie 
Act; for by the Common Law, which 
the Court apparently followed, no degree 
of kinsliip, however near, would suffice. 

(z) PoonooBibeev. Fyez Buhh 
15 B. L R. App. 5. 

(а) Venkatasamyv. Rangasami/ 

13 Mod. L J. 428. I 

(б) Appa Pillai v. Ranga Piliai (1881' 
6 Mad. 71. The (acts of the case did nl 
show that the agreement was made (i 
account of natural love and afieotion. i 
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eration moving from the wife (o), it was held in a suit by the wife 8. 25. 
ught on the agreement that the agreement was void as being made 
.^..hout consideration. It was further held that the agreement could 
not be said to have been made on account of natural love and affec¬ 
tion, the recitals in the agreement being opposed to that view (d). 

It is difficult to reconcile with the last case the decision of the 
Bombay High Court in Bkiwa Mahadsht v. Shivaram Mahadshet (e). 

In that case A. sued his brother B. upon a registered instrument 
whereby B. had agreed to give A. one-half of certain property. It 
appeared that A. had previously sued B. to recover that share from 
him, alleging that the property was ancestral, but the suit was 
dismissed on B. taking a special oath that the property was not 
anccstnal. It further appeared on the plaintiff’s own admissions 
that the brothers had long been on bad terms. Upon those facts 
the Subordinate Judge held that the agreement was void for want of 
consideration and that it could not be said to have been made on 
account of natural love and affection so as to come within the first 
exception to the section and the decision was affirmed by the District 
Judge. On appeal the High Co\irt held that the agreement must be 
held to have been made tor natural love and affection and that A. was 
entitled to a decree. The Court said ; “ The District Judge dismissed 
it (till, suit), holding the document void for want of consideration. . . 

The Subordinate Judge had held the same. He said ‘there was no 
consideration for the agreement. The defendant voluntarily agreed 
to give half of the plaint property to the plaintiff to secure reconcilia¬ 
tion with the plaintiff.’ It seems to us, however, that this is just the 
case to which s. 2.5 (1) of the Contract Act should be held to apply. 

The defendant had .such natural love and affection for his brother that 
in order to be reconciled to him, he was willing to give him this pro¬ 
perty.” As natural love and affection cannot be inferred as a fact 
merely because no other motive for the promise is shown, it would 

(c) It would, of course, have been live with him, or such continued ill- 
different if the facts had disclosed such a usage as would be termed cruelty in the 
state of circumstances aa would, under English Court. There would then have 
the Hindu law, have justified the wife in been ample consideration to support the 
obtaining a separate residence and agreement. 

maintenance, such as violence on the (d) J!ojfa% ftriee v. fihoolnafi (1900) 
part of the husband which would render 4 C. W. N. 488. 

It unsafe for the wife to continue to (e) (1899) I Bom. L R 495. 
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8 . 26 . seem that the Court presumed it from the relation of the parties. One 
would have thought that the presumption, if any, was rebutted by 
the plsintilf.s own admissions. A desire for a reconciliation prompted 
(as the learned .fudge of the High Court thought) by love and affection 
for the plaintiff is not strongly evinced by the subsequent conduct of 
the defendant in declining to ])orform the contract and driving the 
plaintiff to a suit. But, however this may be, it appears to us anything 
but safe to hold that a promise by one brother to anotlicr,un3upported 
by any consideration, and made solely with a view to purchase peace, 
can be enforced in a Court of law on the bare supposition that the 
object was reconciliation, and that the reconciliation was prompted 
by natural love and affection. 

Compensation for voluntary services.—The second subsection con¬ 
siderably extends the real or supposed exceptions (for their authority 
is by no means clear) allowed in the Common Law to the principle 
that j) 3 st consideration is no consider,ation at all, since the con¬ 
sideration and the promise have to be simultaneous (f). The 
language of the Act is quite clear, and must be taken as expressing a 
deliberate policy; it would therefore be useless to discuss the English 
rules. 

The act voluntarily done must have been done for the 
promisor (p). If it is done for any other person, the promise does not 
come within the provisions of this clause. In an Allahab: 1 c so the 
defendants by a written agreement promised to pay to tk plaintiff 
a commission on articles sold by them in a market established by the 
plaintiff at his cxjren.se. The market was not established at the 
desire of the defendants, nor was it ereetjd for them, but this was ( 
done at the request of the Collector of the place. The only ground 1 
for making the promise was the expense incurred by the plaintiff in | 
establishing the ganj. The Court held that the promise could not j, 
be supported under the present sub-section {h), Further, the act e 

(/) As to the English law sec Atwon, than at his request docs the latw> some ^ 
14th ed. 121 aqq., and cp. p. 164-6 above, service, and the promisor undertakes to 

{(?) Not at his request. That case is recompense him for it ”: per Farran, 
covered by s. 2 (d), p. 13 above. The C.J., Sindha v. Abraham (1895) 20 Bom. 
enactment now before us “ appears to 756. 

cover cases whore a person without the (A) Durga Prasad v. Baideo (1880) 3 
knowledge of the promisor, or otherwise At). 221. 
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voluntarily done must have been done for a promisor who was in 
existence at the time when the act was done. Hence work done by 
a promoter of a company before its formation cannot be said to 
have been done for the company (i). Again, the act done must have 
been done for a promisor who is competent to contract at the time 
when the act wa.s done. Hence a promise by a person on attaining 
majority to repay money lent and advanced to him during his mino¬ 
rity does not come within the exception, the promisor not being 
competent to contract when the loan was made to him. It has 
been so held by the High Court of Madras (j). A different view 
has been taken by the High Court of Calcutta (k), and by the Chief 
Court of the Punjab (/), but it does not appear to be sound 
law. See notes to s. 11 under the head “ Minor’s Contract,” on p. (18 
above. A promise to pay a woman an allowance for past cohabitation 
has been regarded as an undertaking by the promisor to compensate 
the promisee for past services voluntarily rendered to him (m); but 
the correctness of these decisions may be doubted. It is true that in 
English law past cohabitation, though no better in law than any other 
past consideration, is not an unlawful consideration («) .so as to 
make a formal instrument void which is in fact given to secure an 
allowance therefor. But in order to support the Indian decisions just 
cited it must be held that cohabitation is at the time such a lawful 
voluntary service as to be a proper subject for compensation, which is 
quite another matter (o). 


(») Ahmedabad Jubilee S. ib W. Co. 
V. Chhotdal (1908) 10 Bom. t. R. 141, 
143. So it is wel] settled in England 
that a company cannot ratify acts of its 
promoters done before it was fonned. 

(j) Inditn Ravuuwami v. Anthappa 
Ckfitiar (1906) 16 Mad. L. J. 422. 

(k) Musammat Kundan Bibi v. Sree 
Narayan (1907) 11 C. W. N. 135. 

(l) Karm Chand v. BfuatU Kuar 
(1911) Punj. Rec. no 31. 

(«t) Dkiraj Kuar v. Bikramajil Singh 
(1881) 3 AIL 787; Man Kuar v. Jasodka 
Kuar (1877) 1 AIL 478, Lakshminara- 
yana v. 8id>hadri Amml (1903) 13 Mad, 


L. J. 7,13. 

(n) Grey v. Malkm (1800) 6 R. R. 
48; 6 Vcs. 286; Beaumont v. Reeve 
(1846) 8 Q. B. 483. It may |)erhaps be 
doubted whether tho effect given to the 
present sub-section by applying these 
authorities to it was contemplated by 
the framers of the Act. 

(o) Sec on s. 23, pp. 104-6 above. At 
all events adulterous intercourse will not 
support a subsequent promise of com¬ 
pensation under this clause: Alice 
Mary Hill v. William Clarke (1906) 27 
AIL 266. 
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85. It is clear that a case cannot come within this exception unless 
there is a promise in the first instance. A clause in a memorandum 
or articles of association of a company providing for payment to a 
promoter of the company does not constitute a promise by the 
company to the promoter. Hence a claim against a company for 
remuneration by a promoter of the company cannot be supported 
under this section, where such claim is based merely on the provisions 
of the memorandum and articles of association of the company (p). 

Promise to pay a barred debt.—Sub-s. (.3) reproduces modern 
English law. The reason for upholding these promises was thus 
stated soon after the Act came into force by Westropp, C.J. (q): 
“The general rule of law, no doubt, is that a consideration 
merely moral is not a valuable consideration such as would support a 
promise (r); but there are some instances of promise which it was 
formerly usual to refer to the now exploded principle of previous 
moral obligation, and which are still held to be binding, although 
that principle has been rejected. Amongst those instances is a 
promise after full age to pay a debt contracted during infancy, and 
a promise (in writing) in renewal of a debt barred by the Statute of 
Limitations. The efficacy of such promises is now referred to the 
principle that a person may renounce the benefit of a law made for 
his own protection.” To create a “ promise ” within the meaning of 
this enactment it is not necessary that there should be an accepted 
proposal reduced to writing. All that is nece.ssary is that there should 
be a written proposal by the promisor accepted before action, for a 
written propofsal becomes a promise when accepted (s). 

The distinction between an acknowledgment under s. 19 of the 
Limitation Act and a “ promise ” within the meaning of this section 
is of great importance. Both an acknowledgment and a promise are 
required to be in writing signed by the party or his agent authorised 
in that behalf; and both have the effect of creating a fresh starting 


(p) Ahmedabad JMa S. <t If. Co. B. H. C. 206, 215. 
y. Ciholahl (1908) 10 Bom. L B. 141; (r) Emiwood y. Kmym, 11 A4 & E. 

filey V. Ponitivt Oomnment Sminti) 438; Bmamonl v. Beetle, 8 Q. B. 483. 

lAfo Irumomo Co. (1876) 1 Ex. D. 88. (,) Appa Boo v. Sotyoproioeo Boo 

({) Tinakthand y. Jiiamal (1873) 10 (1899) 23 Mod. 94, 97, 98. 
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point of limitation (t). But while an acknowledgment under the 8 . 2S 
Limitation Act is required to be made before the expiration of the 
period of limitation, a promise under this section to pay a debt may 
be made after the limitation period. After the period of limitation 
expires, nothing short of a fresh promiise will provide a fresh period of 
limitation («). The question occasionally arises whether a writing 
relating to a barred debt amounts to an acknowledgment or to a 
promise. Here the Court must consider the language of the particular 
document before it in every case (c). If it amounts to an 
acknowledgment, the writing could not avail the plaintiil under this 
section; but it is otherwise where it amounts to a promise. Thus 
hlmta or an account stated has be(n held to bo a mere acknow- . 
lodgment as distinguii-hed from a promise under this section (w). 
Similarly a bare statement of an account is not a promise within the 
m- anmg of this section {x). In the same way the words baki dem 
(balance due) at the foot of a Gujarati account were held not to 
amount to a promise (i/). On the other hand, where a tenant wrote 
to his landlord in re.spect of rent barred by limitation, “ I shall send 
by the end of FeysAab month, ” it was held that the words cons- 
tiluted a promise under this section (r). In a recent Bombay 
case, a khata signed by the defendant ran as follows: “ Es. 200 
were found due on the account of the previous kliata having been 
made up. For the same this khata is passed. The moneys arc payable 


(/) An acknowledgment in wiling ia 
not the only mode of creating a fresh 
starting point of limitation in tlio case 
of a debt not barred by limitation. An 
oral agreement to extend the time of 
payment may effect the same purpose. 
Shrinum v. Haghmalh (1902) 4 Bom. 
L. R. 50. 

(«) See Ganga Pra,«od v. Pom Dayal 
(1901) 23 All. 502, at p. 604. 

(v) Gchind Daa v. Sargn Dot (1908) 
30 All. 268. The terms of the document 
there considered are not clearly stated, 
bnt apparently there wore no words of 
promise. 

(u>) Cknehi HmnU(U v. Chowksi 
AchrvUal (1883) 8 Bom. 194; Jethibai 


V. PiUlifxii (1912) 14 Bom. L. B. 1020. 

(j) Ramji v. DHarma (1882) 6 Bom. 
683; jDe6( Prosad v. Ram OhvJam (1914) 
19 Cal. L. J., 263. 

[y) Ranchhoddas Nathvbhai y Jey- 
chard Khmhakkand (1884) 8 Bom. 
405; Oobind Daa v. Sarjii Das (1908) 
30 All. 268; Ramasuximi v. Kuppitswami 
(1910) 20 Mad. 1.. J. 656. 

(*) Appa Rao v. Suryapralcasa Rao 
(1899) 23 Mad. 94. See also Raghoji v. 
Abdul Karim (1877) 1 Bom. 590; Chatur 
Jagsi V. Tvlsi (1877) 2 Bom. 230; Laxu- 
mibai v. Oanesh Raghunalh (1900) 25 
Bom. 373; DatUa v. Oonda (1903) Punj. 
Rec. no. 35, the last two being cases 
under the Indian Stamp Act II of 1899. 
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26. by me. I am to pay the same,whenever you may make a demand. 
It was heid that thekhata was a promise to pay within the meaning 
of this section (a). “A promi.se to pay may be absolute or conditional. 
Ifiti.sab.soliit;, if there is no ‘but’or ‘if,’it will support a suit without 
anything else : if it is conditional, the condition must be performed 
before a suit upon it can bo decreed ” (h). Thus in Watson v. Yatee(c) 
the defendant, after his debt had become barred by limitation 
wrote as follow.s to hi.s creditor in reply to a demand for payment: 
“ I would assure you that I bear the matter in mind, and will do my 
utmost to repay the money as soon as I possibly can.” It was held 
that this constituted a conditional promise to pay the barred debt, the 
condition being the ability of the defendant to pay. The plaintiff 
in the case failed to show that the defendant was able to pay, and it 
wa.s hdd that the defendant could not, therefore, be held bound. 
Similarly, if the promise bo to pay a barred debt “ within a month,” 
the promisee must wait for a month before ho can sue on the 
promise (d). If the debtor promises to pay a barred debt out of his 
share of the profits of the business started by him in partnership 
with his creditor, the latter cannot recover the debt except in the 
manner provided in the agreement (e). 

Agent generally or specially authorised in that hhalf. —A Collector, 
as agent to the Court of Wards, is not an agent within the meaning of 
this section to bind a ward of the Court of Wards by a pomise to pay 
a barred debt (/). 

Delit.—The expression “ debt ” here means an ascertained sum 
of money. A promise, therefore, to pay the amount that may be 
found due by an arbitrator on taking accounts between the parties is 


((*) Ckkoidrapra-md v. Varajlal (1906) 
8 Bom. L. R. 644; Mahbub Jan v. Nur- 
vd'Din (1905) Punj. Rec. no. 102; 
Bha^mn Singh v. Muruhi Ram (1917) 
l*unj. Rcc. no. 66, p. 246. 

(6) Jimdae Dosya v. Chota (1912) 16 
Cal. W. N. 636, at p. 638; Maniram v. 
M RupchaU (1906) 33 I. A. 165, 172, 
33 Cal. 1047, 1058; Bt^pragada v. 
Thammana (1917) 40 M^. 701. 

(c) (1887) 11 Bom. 580. See the 


similar Knglish authorities collected in 
licake on Contracts, 6th cd. 724, or the 
editorial note to Tanner v. Sinari (1827) 
30 R. R. 461; 6 B. & C. 603. 

(d) See Muhammad Abdulla v. Bank 
InstalmeiU Co., Ltd. (1909) 32 AIL 495 
-497. 

(e) Bindae Dosya v Ghota (1912) 16 
Cal. W. N. 636. 

(/) Suryanarayana v. Narendra That * 
raz (1895) 19 Mad. 255. 
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not a promise to pay a “ debt ” within this section (p). The expres- 8. Si 
■sion “ debt ” in this danse' includes a judgment debt A promise, 
therefore, to pay the amount of a decree barred by limitation does not 
require any consideration to support it (h). 

It is not necessary to the operation of this clause that the promise 
should in terms refer to the barred debt. Thus where A. pas.sed a 
promissory note for Rs. 32.') to B., and, after the debt was tirne-barred, 
passed another note promising “ to pay Ks, 32.') for value received in 
cash,” it was held that it was open to B. to show that the amount, 
though not paid in cash, referred to tlie debt due under the first 
note (f). 

An insolvent who has olitained his final discharge is under no 
legal obligation to pay any debt included therein, and any proini.so to 
pay it is accordingly without consideration. Such a debt is said to bo 
barred by insolvency, and the Contract Act contains no e.xception in 
favour of a promise to pay it (j). It is not clear, however, whether 
the same principle would apply to a promise without now consideration 
to p.ay a debt in le.spect of which the insolvent has obtained only his 
personal, and not his final, discharge, and which is included in the 
judgment entered up against him in favour of the official assignee. In 
such a case it will bo observed that the creditor’s remedy is not, strictly 
speaking, barred, but is transferred to the official assignee, who alone 
can recover the debt in the manner and subject to the conditions 
provided by the Insolvent Debtors Act of 1848. In Naeroji v. Kazi 
Sidick (h) the defendant filed his petition and schedule in the Insolvent 
Debtors’ Court, and subsequently obtained his personal discharge. 

On the same day judgment was entered up against him in the name of 
the official assignee for the full amount of debts stated in the schedule. 

After this was done the plaintiff, who was a .scheduled creditor for 
Rs. 5,000, entered into an agreement with the insolvent whereby, in 
satisfaction of his claim for Rs. 5,000, he agreed to accept from the 
insolvent a present cash payraentofRs. 800, and either the execution 

(y) Doraisami v. Vaithilinga (1917) Bom. 390. 

40 Mad. 31 [F. B.]. (t) Oanapaiky v. Mmieaimi (1900) 

(A) Heera Lall v. Dkunput Singh 33 Mad. 159. 

(1878) 4 CaL 500; BiUinga v. The Un- {j) Per Cur. in Naoroji v. Kazi Sidick 
covenanted Service Bank (1881) 3 All. (1896) 20 Bom. 636,642,643i 
781; Shripatrav v. Qovind (1890) 14 {k) See last note. 
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86 . ofaconveyancetohimof acertain'propertyorthe payment of a further 
Bum of Rs. 1,6(X) in cash (sec s. 6.3, p. 277 post). The creditor sued the 
insolvent on the agreement, and one of the defences was that there 
was no consideration. It was held that the defendant’s promise was 
not without consideration, for the plaintiff by the agreement impliedly 
gave up his right to share in any future rateable distribution under s. 
86 of tlio Insolvent Debtors Act, and also the right accessory thereto, 
namely, of opposing the final discharge of the insolvent. The agreement, 
however, was held to be void as being against public policy within 
the provisions of s. 23 (1). 

Explanation 1 needs no comment. It may be taken as a statement 
made by way of abundant caution. 

Explanation 2 declares familiar principles of English law and 
equity. First, the Court leaves parties to make their own bargains; it 
will not sot up its own standard of exchangeable values. There must 
be some consideration which the law can regard as valuable; but the 
fact that a promise is given for a certain consideration, great or 
small, shows that the promisor thought the consideration worth 
having at the price of his promise. Hobbes, though not a 
lawyer and having no love for the Common law, correctly expressed 
its doctrine when he said in his “ Leviathan ” : “ The value of 

all things contracted for is measured by the appetite of the 
contractors, and therefore the just value is that which they be 
contented to give.” One or two English examples will 
suffice. Parting with the possession of goods, even for a very short 
time, and though it does not appear what advantage the promisor was 
to have from it, is consideration enough for a promise to return them 
in the same condition (m). An agreement to continue, though not for 
any defined time, an existing service, determinable at will, is a sufficient 
consideration (n). If the owner of a newspaper offers the financial 
editor’s advice to readers who will send their queries to a given address, 
the trouble of sending an inquiry is a sufficient consideration for an 
undertaking that reasonable care shall be used to give sound advice in 
answer thereto. It would seem that a contract is concluded as soon as 

(l) See pp. 142, 165, Above. (n) Oravely v. Barnard (1874) L. R. 

(m) Bainbridiie V. Bintulme {K3S) S ISEq. 518. 

A. A E 743; 53 R. R. 234. 
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the reader has sent in his inquiry, the general offer being not merely 8 . 
an invitation, but the proposal of a contract (see p. 55 sqq. above); 
though it would also seem that only nominal damages would be 
recoverable if the editor did not answ'er at all (o). 

Secondly, the fact that a consideration is grossly inadequate may 
nevertheless be material as evidence of coercion, fraud, or undue 
influence. The leading modern dictum on this subject will immedi¬ 
ately bo given as cited in an Indian case by the Judicial Committee. 

It must be remembered that inadequacy of consideration may be 
evidence that the promisor’s consent was not free, but is no more; 
it is not of itself conclusive. Standing alone, inadequacy, as such, ie 
not a bar even to specific performance (p). 

In a suit {q) to set aside a conveyance on the ground of inadequacy 
of consideration the Judicial Committee observed : " The question 
tlien reduces itself to whether there was such an inadequacy of price 
as to bo a sufficient ground of itself to set aside the deed. And upon 
that subject it may be as well to read a passage from the case of Tennent 
V. Tennents (L. R. 2 Sc. & D. 6) in which Lord Westbury very shortly 
and clearly stated the law upon this subject. He says:—‘ The trans¬ 
action having clearly been a real one, it is impugned by the appellant 
on the ground that ho parted with valuable property for a most in¬ 
adequate consideration. My Lords, it is true that there is an equity 
which may be founded upon gross inadequacy of consideration. But 
it can only be where the inadequacy is such as to involve the conclusion 
that the party either did not understand what he was about or was 
the victim of some imposition.’ Their Lordships are unable to come 
to the conclusion that the evidence of inadequacy of price is such 
as to lead them to the conclusion that the plaintiff did not know what 
he was about or was the victim of .some imposition.” 

In a case (r) decided by the Bombay High Court before the enact¬ 
ment of the Contract .Act, a mort.gage was executed by ignorant and 
illiterate peasants who were seeking to raise moneys for tilling their 


(o) De la Ben r. Pearim, Ltd. [1908] 
1 K B. 280,0. A. 

(p) Specifio Belief Act, s. 28 (a), see 
below. And so it is now well under¬ 
stood in England, notwithstanding 
former oonfliotiog opinions i see Pollock, 


Contract, 8tb od. 661. 

(f) The Adminietrator-Qeneral of 
Bengal r. Jwjguvxxr Roy (1877) 3 Cal 
192, 196. 

(r) Aedort Bin Eaau v, Atmorambhat 
(1866) 3 B. H. C. A. 0.11. 
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|M, 26. lands, in favour of tho plaintiffs, who were money-lenders by pro¬ 
fession. The mortgage included, amongst other unusual provisions 
a covenant to sell the property to the mortgagees at a gross undervalue 
in certain events, fn setting aside the mortgage as fraudulent and 
oppre.s.iivc, We.stropp, C. .1, .said: “ Mere inadequacy of considera¬ 
tion, it is true, unlc,s.s it be so great as to amount to evidence of fraud, 
is not .sulTicient ground for setting aside a contract, or refusing to 
decree a specific performance of it. Inadequacy of consideration, 
when found in conjunction with any other such circumstance an sup¬ 
pression of tho value of property, mis-representation, fraud,siuprisc, 
oppression, urgent necessity for money, weakness of understanding, 
or even ignorance, is an ingredient which weighs powerfully with a 
Court of Equity in considering whether it should set aside contracts, 
or refuse to decree specific performance of them ” (s). 

26.--Every agreement in restraint of the 
re.t™Tii7*of mar" marriage of any person, other than a minor, 

riagevoiA 

The wide and unguarded language of this section i.s taken from 
the draft Civil Code of New York (s. 836). There is very little 
positive authority in England, but it seems probable that a contract 
limited to not marrying a certain person or any one of a certain 
definite class of persons would be held good (t). Apparently such 
agreements must be held void in British India, 

Again, an agreement by a Hindu at the time of his marriage 
with his first wife not to marry a second wife while the fir.st was 
living would be void according to the literal terms of this section. 
It may be doubted whether such a result was ever contemplated by 
the Legislature. The Hindu law recognizes polygamy, and as to 
Mahoraedan Law a man may have as many as four wives at a time. 
But neither law binds a man to marry more than one wife. It would 
seem, therefore, that a provision in a Kabinnamah by which a Maho- 
medan husband authorises his wife to divorce herself from him in the 
event of his marrying a second wife is not void, and if the wife 

(^) 3 B. H, C. A. C. at pp. 18, 19. effect llhimbhat v, Yethmnlrao (1900) 
Compare s. 63 of the Transfer of Pro* 26 Bom. 126. 
perty Act and ss. 26 and 28 (a) of the (1) PoUock, 8th ed. 366—368. 

Specido Relief Act. See to the tame 
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divorces herself from the husband on his marrying a second wife, the Ss. 26, 
divorce is valid, and she is entitled to maintenance from him for the 
period of iddat (u), see s. 23, pp. 159, 160 ante. 

27 .— Every rtgreement by which any one is restrained 

Agreement i n exercising a lawful profession, trade or 
reeiraint of trade busiiiess of ally kind, is to tliat extciit void. 

Exception 1.—One who sells the good will 
ment not to ^ biisincss may agree with the buyer to 

refrain from carrying on a similar business, 
within specified local limits, so long as the 
buyer, or any person deriving title to the 
good will from him, carries on a like business therein ; Pro¬ 
vided that such limits appear to the Court reasonable, regard 
being had to the nature of the business. 

Exception 2.—Partners may, upon or in anticipation 
otagreementbe- of a dissolution of the partnershin avree 

tweon partners , ii <• i 

prior to diHsoiu- soTTie 01 all of them will not cany on a 
business similar to that of the partnership 
within such local limits as are referred to in the last 
preceding exception. 

Exception 3.—Partners may agree that some one or all 
or during eon- ^f them will not Carry on any business, other 
partnership. than that of the partnership, during the con¬ 
tinuance of the partnership. 

Agreements in Restraint of Trade.—This section, like the last 

unfortunately follow.s the New York draft Code, which has been the 
evil genius of this Act. The first paragraph is taken almost word for 
word from s. 833 of that production. The original draft of the 
Indian Law Commission did not contain any specific provision on 
the subject. 

The New York draftsmen were of opinion that “contracts in 
restraint of trade have been allowed by modern decisions to a very 
dangerous extent,” and, deliberately tried to nanow the common law. 


(») Maharam Ali v, Aym Khatm (1916) 19 C W. N. 1229 . 




THE INDIAN CONTRACT ACT. 


8 ., 27 . Meanwhile the common law has, on the contrary, been widening; the 
old fixed rules as to limits of space have been broken down, and the 
Court has only to consider in every case of a restrictive agreement 
whether the restriction is “ reasonable , . t in reference to the 
interests of tho parties concerned and reasonable in reference to the 
interests of tho public.” In determining this the nature and extent 
of the busine.ss to be protected are material elements (u). Tho 
extension of modern commerce and means of communication has 
di.splaccd the old doctrine that the operation of agreements of this 
kind must be confined within a definite neighbourhood. But the 
Anglo-Indian law has stereotyped that doctrine in a narroiver form 
than even tho old authorities woidd justify. The first and second 
exceptions are also taken with slight variations from the New York 
draft Code. 

The section is general in its terms, and declares all agreements in 
restraint of trade void [w] jiro tanlo, except in three cases specified in 
the e.xccptions. The object appears to have been to protect trade. It 
has been said that “ trade in India is in its infancy; and the Legislature 
may have wished to make the smallest number of exceptions to the 
rule against contracts whereby trade may be restrained ” {x). That 
reason, however, cannot have been supposed applicable in New York 
even sixty years ago. It looks as if the New York clause had been 
simply copied without reflection by the draftsman of the Indian 
legislative department. 

To escape the prohibition, it is not enough to show that the 
restraint created by an agreement is partial, and not general; it must 
be distinctly brought within one of the exceptions. “ The words 
‘ restrained from exercising a lawful profession, trade or business ’ 
do not mean an absolute restriction, and ate intended to apply to a 
partial restriction, a restriction limited to some particular place, 
otherwise the first exception would have been unnecessary.” 
Moreover, “in the following section (s. 28) the legislative 
authority when it intends to speak of an absolute restraint, 

(r) Nordf.nfeU v. Maxim-NordiinfeU bhai ManekM v. Sharafali liabji {1897) 
Co. [1894] A. a 535, 565 (Lord Mac- 22 Bom. 861, 866. 
nagliten). (*) Per Kindorsley, J., in Oaka <Sr C». 

(«') Certainly not“iUegal”: Hart- v. gaeiaon (1876) 1 Mad. 134, 145. 
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and not a partial one, has introduced the word ‘ absolutely.’ . . , S. 27. 
The use of this word in s. 2S supports the view that in s. 27 it was 
intended to prevent not merely a total restraint from carrying on 
trade or business, but a partial one. We have nothing to do with 
the policy of such a law. All wo have to do is to take the word.s 
of the Contract Act, and put u|)on them the meaning which they 
appear plainly to bear ’’ (y). This view of the section was expressed 
by Couch, C..T., in Madhih Chunder v. Kajcooiimr Di>ss (:). The 
parties in that case carried on businos,s as braziers in a certain 
locality in Calcutta. The plaintiff’s mode of business was found 
by tlie defendants to bo detrimental to their interests, and an 
arrangement was thereupon entered into between tlic parties whereby 
the plaintilf agreed to stop his business in that locality, and the 
defendants promised in consideration of his doing so to |)ay to the 
plaintiff all sums wliich he had then di.sburscd as advances to work¬ 
men. Pursuant to the agreement, the plaintiff ceased carrying on 
business in that locality, and the defendants having failed to |)erform 
their ])art of the contract, he sued them to recover Ks. 900, being the 
amount advanced by him to the workmen. It was held that the agree¬ 
ment was void under this section, though the restriction put on the 
plaintiff’s business was limited to a particular place only, and that 
the plaintiff was not, therefore, entitled to any damages. “Ifthe 
agreement on the part of the plaintiff is void, there is no considera¬ 
tion for the agreement on the jiart of the defendants to pay the 
money; and the whole contract must be treated as oue which 
cannot be enforced ’’ (a). Similarly a stipulation in a contract 
prohibiting the defendant from engaging in the cultivation 
of tea for a period of five years from the date of the 
termination of his agreement with the plaintiffs was held void, although 
the restriction only extended to a di.stanee of forty miles from the 
plaintiff's tea gardens (6). And where by the terms of a contract the 
plaintiff agreed with the defendant not to carry on the busines-s of a 
dubash for a period of three years, and to act as a stevedore only of 
live ships to be given to him by the defendant, and not to do any 

(y) The generality o( the eection, on {%) (1874) 14 B. L. R. 76, 85, 86. 

thus e.tplained, appears to have been (u) lb. at p. 86. 

overlooked in framing illustration (e) to (6) The Brahmaputra Tea Co., Ltd, 

H. 57 of the Specific Relief Act. v. Scarth (1885) U Cal. 645, 649. 

14 
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8 . 27. services to ships belonging to any body else for the like period, it was 
held that the agreement was void, as the first branch imposed an 
absolute, and the second a partial, restraint on the plaintiff’s 
business (c). In an earlier Madras case a covenant whereby the de¬ 
fendants agreed with the plaintiffs, at the time of entering into their 
service at Madras, not to carry on the same business (that of dress¬ 
makers and milliners) on the expiry of the period of service within 800 
miles from Madras, w.as held void, as being in restraint of trade (d). 
And it was said the decision would be the same even if the validity of 
the contract depended on the English law, as the limit of 800 miles 
would be unreasonable having regard to the nature of the business (e). 

Restraint during term of service.—An agreement of service by 
which an employee binds himself, during the term of his agreement, 
not to compete with his employer directly or indirectly is not in res¬ 
traint of trade. If it were otherwise, “ all agreements for personal 
service for a fixed period would be void. An agreement to serve 
exclusively for a week, a day, or even for an hour, necessarily prevents 
the person so agreeing to serve from exercising his calling during that 
period for any one else than the person with whom he so agrees. It 
can hardly be contended that such an agreement is void. In truth, 
a man who agrees to exercise his calling for a particular wage and lor 
a certain period agrees to exerci.so his calling and such an agreement 
docs not restrain him from doing so. To hold otherwise woidd, I 
think, be a contradiction in terms.” Such an agreement may be 
enforced by injunction where it contains a negative clause, express or 
implied (/), providing that the employee should not carry on business 
on his own accormt during the term of his eng,agement (g). Thus in 
Charksworth v. MacDomtd (A) the defendant agreed to serve the plain¬ 
tiff, a physician and surgeon practising at Zanzibar, as an assistant for 
three years. The letter which .stated the terms which the plaintiff 

(c) Nur Ali Dui>ash v. Abdul AH {g) Note that wrongful dismissal of 

(1892) 19 CaL 765. the employee, being an entire repudia- 

(d) Oaku df Co. r. Jackson (1876) 1 tion of the contract, puts an end to an 

Mad. 154. ancillary f^reemont of this kind no less 

(c) Ib. at p. 146, than to the service itself: Oeneral Bill- 

(/) See Specific Relief Act, 1877, posting Co. v, Atkinson [1909] A. C. 118. 

s. 67, ill. (d) below. Subba Naidu v. Saji (A) (1898) 23 Bom. 103. See also 
Badsha (1902) 26 Mad. 168, 172; Pragji The Brahmaputra Tea Co. lAd. t. Scarth 

T. Franjiwan (1903) 6 Bom. L. B. 878. (1885) 11 CaL 545, 660. 
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offered and the defendant accepted contained the words “ The ordinary S. 
clause against practising must be drawn up.” No formal agreement 
was drawn up, and at the end of a year the defendant ceased to act as 
the plaintiff’s assistant and began to practise in Zanzibar on his own 
account. It was held that the plaintiff was entitled to an injunction 
restraining the defendant from practising in Zanzibar on his own 
account during the period of the agreement (i). 

Public policy.—In two recent cases it was suggested that, even if 
the section did not apply to cases of partial restraint, they might come 
under ss. 23, 24, of the Act. In Haribhai v. Sharafali (j) Candy, J., 
said: “ I would not extend the meaning of s. 27 beyond what the 
words primarily mean. There may be contracts which do not come 
within the terms of that section and its exceptions, and yet may be 
contracts ‘ in partial restraint of trade,’ and as such contrary to public 
policy and so void (ss. 23, 24, Contract Act). That is the common law 
doctrine by which restraints of trade, even though partial, are presumed 
to be bad (H), the presumption being rebuttable. It is for the Court 
to determine whether the contract be a fair and reasonable one or 
not, and the test appears to be whether it be prejudicial or not to the 
public interest, for it is on grounds of public policy alone that these 
contracts are supported or avoided.” And in Nur Ali Dabash v. Abdul 
All (1) the Court (consisting of Pigot and Maepherson, J.I.) said: “ It 
is not necessary to consider the effect of s. 24 of the Contract Act upon 
the case, whether, oven had the stipulation in partial restraint of trades 
not been illegal, the defendant’s agreement would not nevertheless 
have been void, part of the consideration for it having been the under¬ 
taking by the plaintiff absolutely to refrain from carrying on the 
business of dubash. Probably that would be the proper construction 


(i) Note that the Specific Ilclief Act 
ta not lav in Zanzibar. The Bombay 
Court baaed its decision on the authority 
of Lumley v. Wagner (1862) 1 D. M. G. 
604, 91 K. R. 193; a rule which is now 
considered anomalous and will not be ox- 
tendft i: WhUvxxd Chemical Co. v, 

Hardman [1891] 2 Ch. 416, and Ehrman 
T, Bar/Aolfwieiu [1898] 1 Ch. 671. These 
later authorities cannot, of course, aSect 
the application of the Specific Relief Act 


where it is in force. See s. 57 of that Act 
and notes thereon below. 

(;■) (1897) 22 Bora. 861,873. 

{k) This mode of stating the law is 
erroneous. See per Lindley, L.J., in 
Mills 7. Dunham [1891] 1 Ch. 676, 687, 
a case which apparently was not before 
the learned Judge; “ You are to con- 
stnm tho contract, and then see whether 
it is legal" 

(1) (1892) 19 Cal 765, 774. 
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S' 27. o{ the contract.” In a Madras case (m) an agreement whereby certain 
Hindu workers in lead Imimd themselves not to carry on their business 
with the assistance of any persons not belonging to their caste was held 
to be void. The decision was put on the ground that it would be 
against public jxJicy to give effect to the agreement, as it might cause 
very serious restraint upon trade operations. There wa-s no reference 
either in the judgment or argument of counsel to the present section. 
If t here had been, the question might have been considered whether 
the words “ any one ” are lim ted to a party to the agreement, though 
in this case the parties alrc.ady purported to restrain themselves to 
the e.'itent ot not employing jrersons not belonging to their caste, 
however difficult it might be to carry on the business otherwi.se. 

These suggestions, however, do not seem sound. The pre.seut 
.section is very strong; it invalidates many agreements which are 
allowed by the Common l.aw; and it does not seem o|)en to the Courts 
to hold that any agreenient in jmri nmleriu, not coming within the 
terms of tlio section, is void on some unspecified grounds of public 
policy. “ So far as restraint ot trade is an infringement of public 
[Kilicy, its limits are dehiicd by section 27 ” («). 

Agreements not in restraint of trade. -This section aims at 
“ contracts by whicli a person precludes himself altogether either for a 
limited time or over a limited area from c.vercising his profession, trade, 
or business, not contracts by which in the exercise of liis profession, 
trade, or business, he outers into ordinary agreements with jxiisons 
dealing with him which arc really neccs,sary for the carrying on of his 
business ” (o). In one sen.se every agreement tor sale of goods whcthci' 
in esse or in posse is a contract in restraint of trade, for if A. ii, agrees 
to sell goods to C. 0. ho precludes himself from selling to aiiyhodv else. 
But a reasonable construction must he put upon the section, and not 
one which would rciidei void the most common form of mercantile 
contracts (p). Thus a stipulation in an agreement whereby the plain- 
till's agreed that they would not sell to others for a certain period anv 
goods of the same dc.scriptiou they were selling to the defendant is not 

(»!) VailkUtigaw. tiamiMda{\SnS) i (1905) 29 Bom. 107, at p. 120. 

Mad, 44. (o) Per Handley, J., in Mackenzie v. 

(») Per .Jenkins, O.J., in Fraser & Co. Siriramiah (1890) 13 Mad, 472,475. 

V. The Bombay Ice Mmujadaring Co. (p) 13 Mad. at p. 474. 
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in restraint of trade {(j). Similarly an agreement to sell all the salt S. 27. 
manufactured by the defendant during a certain.jrcriod to the plaintiff 
at a certain price is not in restraint of trade (r). It i.s otherwise if the 
agreement, while binding the manufacturers not to sell their goods to 
any other person than the other contracting party, does not bind the 
other party to buy all the produce or any delinite quantity. In such 
a case the agreement is bad as being in restraint of trade. Where 
twenty-nine out of thirty inanufactiircrs of combs in the city of Patna 
agreed with K. H. to supply him with combs and not to sell 
combs to any one else, with an option to R. S. not to accept the 
goods inanufactured if he found there was no market for them in Patna, 

Calcutta, or elsewhere, the agreement was held void (s). And where 
A. agreed to ])urchasc certain goods from R, at a certain rate for the 
Cuttack market, and the contract contained a stipulation that, if the 
goods were taken to Madras, a higher rate should be paid for them, it 
w'as held that the stipulation for the higher rate was not in restraint of 
trade ((). All that the contract comes to in such a case is that the 
vendor is to sell the goorls at one price if they are sent to Cuttack, but 
at another price if they are sent tor sale to Madras. Where the owners 
of two neighbouring villages, which were let out for holding a cattle 
market on Tue.sdays and .Saturdays on payment of market fees, 
entered into an agreement, to prevent competition and consequent 
loss to them, that each should let out his village for holding the 
market on certain specified days, it was held that the agreement was 
not in restraint of “ any profe-ssion, trade or business ” within the 
meaning of this section, and it was not therefore void. The Court 
said : “ It seems to us that a landlord who, in return fur market 
tolls or fees, allows a cattle market to be conducted on his land is 
not thereby exercising the trade or bnsiness of selling cattle ” (m). 


(i) C'arlisks, Nephews <0 Co. v Rich- 
muih BncklearmuU (1882) 8 Cat 809. 

(r) Mackrmie v. Slrmmmh (1890) 
13 Mad 472; affirmed in appeal mib 
mmiM Sadagopa Ramanjiah v. Mac- 
kenzk (1891) 15 Mad. 79. 

(s) bhaikh Kalu v. Ram Saran Bhagat 
(1909) 13 Cal. W. N. 388. It was abo 
said that the agreement was void as 


creating a monopoly. Qit. was there 
any agreement at all until R 8. actually 
accepted some gooils ? R. v. Demers 
tI900] A C. 103, p. 41 above. 

(1) Prem Hook v. Dhurum Chani 
(1890) 17 Cal. .320. 

(«) PotU Ram v. Islam Falima 
(1915) 37 All. 212. 
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8. 27. Trade ComMi!ationfl. -An agreement between manufacturers not 
to sell their goods below a stated price, to pay profits into a common 
fund and to divide the business and profits in certain proportions, is 
not avoided by this section, and cannot be imjieached as opposed to 
public policy under s. 23 (n). The question whether an agreement 
whereby manufacturers agree with one another to carry on their works 
under special conditions, or traders agree amongst themselves to sell 
their wares at a fixed price, is in restraint of trade has frequently arisen 
in English Courts. Such agreements have in some instances been 
disallowed, and in others upheld, according as the restraints were or 
were not deemed to be in excess of what was reasonably sufilcient to 
protect the interests of the parties concerned. Agreements of thi.s 
description do not appear to be common in India, and, so far as we are 
aware, there are only two Indian decisions, both of the Bombay High 
Court, in which the question, though raised, was not decided. In 
the first of these cases the owners of four ginning factories, with a view 
to prevent competition amongst them, entered into an agreement which 
provided inter alia that they should charge a uniform rate of Rs. 4-8 
per pdla of cotton to be ginned, and that they should treat Rs. 2-8 of 
that sum as the actual cost of ginning, and that the remaining Rs. 2 
should be carried to a common fund which was to bo divided each year 
between them in proportion to the number of gins which each of them 
possessed. The agreement was to continue in force for four years. 
The other parties carried out the agreement, but the defendant, though 
he had credited the Rs. 2 to a separate account, refused to pay the 
plaintiff his share of the amount. The plaintiff sued the defendant to 
recover his share. The defendant contended that the agreement was 
in restraint of trade and .was therefore not enforceable. The Court 
held that the plaintiff was entitled to recover his share from the defend¬ 
ant. Farran, C.J., thought that the stipulation that the parties 
should not charge more than Rs. 4-8 per palh was in restraint of trade. 
Candy, J., however, was inclined to the contrary view. The decision 
was put on the ground that the only agreement sought to be enforced 
in the suit was the agreement to divide the profits, which was perfectly 
lawful, and that there was no question in the suit to enforce any of the 


(e) Fraser tfe Co. v. Bombay lee Jdamjacturiag Co. (1904) 29 Bom. lOT. 
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covenants alleged to be in restraint of trade (w). In the subsequent 8. 87* 
case of Fraser & Co, v. The Bonibai/ Ice Manvfaehiring Co. (x) Sir 
Lawrence Jenkins, C.J., expressed a decided opinion that a stipulation 
restraining the parties to a combination agreement from selling ice 
manufactured by them at a rate lower than the rate fixed in the agree¬ 
ment was not void under this section. The learned judge said: “The 
scheme of the agreements was no doubt to limit competition and keep 
up prices; but that does not necessarily bring them within the terms 
of section 27; to succeed in the defence under that section, Frasers [the 
defendants, who had refused to abide by the agreement] must establish 
that the present suit is one to enforce an agreement whereby some one 
is restrained from exercising a lawful profession, trade, or business of 
any kind ” (y). In that case four ice manufacturing companies in 
Bombay, with a view to prevent competition among them, entered 
into an agreement which provided inter oJih that they should not 
sell ice manufactured by them for loss than Es. 58 per ton, that 
the cost of manufacturing ice should be taken at Rs. 17-8 per 
ton, and that the difference between the selling price and the cost 
price should be brought into a general fund for the benefit of 
all of them. The agreement was entered into in March, 1902, and 
it was to remain in force up to 31st December, 1903. In May, 

1902, Messrs. Fraser and Co., one of the contracting parties, wrote 
to the others stating that the agreement was of no binding force, 
and that from 1st June ne.xt they would commence to sell ice 
at Bs. 22-8 per ton. Thereupon in July, 1902, the other parties 
brought a suit against Fraser and Co. for an injunction restraining 
them from selling ice to any person at any lower rate than the 
agreed rate, and to recover from them the amount payable by 
them to the general fund in pursuance of the agreement. Unlike 
the preceding case, therefore, the suit was to enforce the stipulation 
that none of the parties should sell for less than the agreed rate. Thus 
the question arose whether the stipulation was void under the present 
section, but it was not decided, as the period of the agreement expired 
during the pendency of the suit; the Court, however, expressed the 
opinion above stated, in favour of its validity. That part of the 


(u) Baribhai MatuUal v. Shomfoli (x) (1905) 29 Bom. 109. 
Imiji (1897) 22 Bom. 861. (j) 29 Bom. pp. 116—119. 
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8. 27. agreenicnt which jirovifled for contribution to the general fund was 
held to be perfectly valid and enforceable. It may be rather a nice 
question whether agreements which do not ro.strain a man altogether 
while they la.st, “ from e.xercising a lawful profession, trade, or busi¬ 
ness,” but only restrain, as in the case last mentioned, the manner 
in which it shall lie exercised, are within this section or not. There 
is Knglish authority for holding such agreements to be in re.straint 
of trade (r). But the jrresent section certainly does not reproduce 
the Common Law, as we have seen. It seems therefore, that it 
•should be construed according to its literal terms, When .so con¬ 
strued, we submit that it only strikes at agreements which o]x;rate as 
a total bar to the c,\erci.se of a lawful biisine.ss, for however short a 
period or however limited the area, and docs not avoid agreements 
which merely restrain freedom of action in detail in the actual 
exercise of a lawful husiuess. The stipulation not to gin cotton or to 
sell ice for Ic.ss than a lixed rate is an agreement of this character. It 
does not restrain any party to the contract from ginning cotton or 
from selling ice; in other words, none of the jiarties is restrained from 
exercising his business of ginning cotton or selling ice. What it 
sloes [novide for is that in the exercise of the business certain terms 
shall he observed. In a recent Allahabad case it was held that 
agreements such as the above were neither in restraint of trade nor 
opiwsed to public policy (n). 

” To that extent.’’—The meaning of these words is that if the 
agreement can he broken up into parts, it will be valid in respect of 
those parts which are not vitiated as being in restraint of trade. 
Where the agreement is not so divisible, it is wholly void (6). 

Lex loci contractus.—The Courts of this country will not enforce 
a contract made abroad, to be performed in this country, contrary to 
the policy of the law of this country. .\n agreement, therefore, in 
rc,straint of trade, made abroad and to be performed in India, is void 
in India, though it may be valid by the kx loci contractus (c). 


(z) Hilton V. Eckersleij (lS5Q) Q E, & (t) ParasuUahv.ChandraKaTU (19\1) 

B. 47; 106 R. R 607. 21 C. W. N. 979.983. 

(fl) KuberN(Uhv.MahaliBam(l9\2) (c) Oakes-fL-Co. v. Jocim (1876) I 

■34AU.687. Mad. 134, 144. ■ 
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Biception 1.—This exception deals with a class of cases which had S. ^7. 
a leading part in causing the old rule against agreements in restraint 
of trade to be relaxed in England. The rule arose apparently from 
a popular di,slike of all combinations tending to raise price.s, which may 
be compared with the recent agitation in America against the modern 
system of “ trusts.” It has been laid down in quite modern cases, as 
the governing principle, that “ no power short of the general law,” 
not even the party’.s own bargain, should be allowc<l to re.strain a man’s 
discretion as to the manner in which he shall carry on his business (d ); 
and originally the rule was without exceptions. “ In time, however, 
it was found that a rule so rigid and far-reaching must seriously inter¬ 
fere with transactions of every-day occurrence ” (c); and from the 
early part of the sixteenth century onwards restrictions “ for a time 
certain and in a place certain,” to prevent the seller of a business from 
competing with the buyer, were allow'cd. In the nineteenth century 
it was settled that a limit of time was not nccessiary, and contracts 
for the preservation of trade secrets were held to be outside the rule, 
altogether; and finally the House of Lords has declared that there is 
no hard and fast rule at all. The question is always whether the 
restraint objected to is reasonable with reference to the particular case 
and not manifestly injurious to the public intere.st (/). 

The law of British India, however, is tied down by the language of 
this section to the principle, now exjjloded at home, of a hard and 
fast rule qualilied by strictly limited exceptions; and, however 
mischievous the economical consequences may be, the Courts here can 
only administer the Act as they find it. 

The kind of cases covered by this e.xceptiou may be illustrated by 
a decision some years earlier than the Act. A covenant by the defen¬ 
dants on the sale of the goodwill of their busino.ss of carriers to the 
plaintiff not to convey passengers to and fro on the road between 
Ootacaniund and Mcttapolliem was not in restraint of trade. “ So 


(d) HiUm V EcJcersUy (1856) 6 E. & judgment at laige for a full critical dis- 

B. 47, 74; 106 R. R. 607, 522. cussion of the common law. 

(/) liordenfdt v. M<mtn-NordenfeU 

(e) Lord Macnaghten in NordenfeU’s AmtmnUUm Co. [1894] A. C. 

Cast [1894] A. C. 635, 664; see his ^ 
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Wt 28. partial a rcgtraint is not really adverse to the intereste of the public at 
large ” (<)). It must, however, be noted that when there is no goodwill 
at all attaching to a business, as where it is newly started and hardly 
any customere secured, and the owner is bought off to prevent competi¬ 
tion, the mere use of the words “ sale of goodwill ” in the agreement 
will not bring the case within this exception so as to prevent the 
agreement from being declared void under the operative part of the 
section (A). 

Exceptions 2 and 3.—Agreements between partners of the kind 
recognised (though inadequately) by these exceptions have been 
allowed in England ever since there has been any settled partnership 
law, and are exceedingly common; indeed, some such clause is rarely 
absent from partnership articles. 

28.—Every agreement, by which any party thereto is 
restricted absolutely from enforcing his rights 

Agreomentg in . . , 

restraint of legal Under OT in lespect of any contract, by the 
proceedings void. i i •. t • t 

usual legal proceedings m the ordinary 
tribunals, or which limits the time within which he may 
thus enforce his rights, is void to that extent. 

Exception 1.— This section shall not render illegal a 
„ . , . , contract by which two or more persons agree 

Saving of contract •' r o 

UordLpXttrt dispute which may arise between 

may arise. respect of any subject or class of 

subjects shall be referred to arbitration, and that only the 
amount awarded in such arbitration shall be recoverable in 
respect of the dispute so referred. 

When such a coniract has been made, a suit may be brmght 
SttUt barred bg foT Us spedfic performance, and, if a Suit, othcT 
siKiauurocij. performance, or for the 

recovery of the amount so awarded, is brought by one party to 


{g\ Avchlerlonie v. Charles Bill (1868) (A) Parasvllah v. Chandra Kanta (1917) 

4 M. H. C. 77. 21 C. W. N. 979. 
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such contract against any other such forty in resfcct of any 8. it 
subject which they have so agreed to refer, the existence of such 
contract shall be a bar to the suit. 

[Repealed by Specific Relief Act, except in scheduled d^tficts where that Act is 
□ot in force.] 

Exception 2.—Nor shall this section render illegal any 
Siring of non- ^^^l-ract in Writing by which two or more 
tioM thaT to persons agree to refer to arbitration any ques- 
aireidy inaen. between them which has already arisen, 

or affect any provision of any law in force for the time being 
as to references to arbitration. 

Agreement in restraint of legal proceedings.—" This 
section applies to agreements which wholly or partially prohibit the 
parties from having recourse to a court of law. If, for instance, a 
contract were to contain a stipulation that no action should be brought 
upon it, that stipulation would, under the first part of s. 28, be void, 
because it would restrict both parties from enforcing their rights under 
the contract in the ordinary legal tribunals and so if a contract were 
to contain a double stipulation that any dispute between the parties 
should be settled by arbitration, and that neither party should enforce 
his rights under it in a court of law; that would be a valid 
stipulation so far as regards its first branch, viz., that all disputes 
between the parties should be referred to arbitration, because that of 
itself would not have the effect of ousting the jurisdiction of the Courts 
but the latter branch of the stipulation would be void because by that 
the jurisdiction of the Court would be necessarily excluded ” (i). 

Thus a contract whereby it is provided that all disputes arising between 
the parties should be referred to two competent London brokers, 
and that their decision should be final, does not come within the pur¬ 
view of this section (j). Nor does a contract whereby it is provided 
that all disputes arising between the parties “ should be referred to the 
arbitration of the Bengal Chamber of Commerce, whose decision shall 

(i) Per Garth, C. J., in Ceringa Oil 42 j Jfulji Tejiiiiff r, Santi Demj (1909) 

Oe., Aid. T.foegler (1876)1 Cal. 466,468, 34 Bom. 13. 

469, in appeal from same case in 1 Cal. (j) Coringa Oil Co,, ltd. v. Koeglv 
last note. 
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S. 28. be accepted as final and bindinp; on both parties to the contract,” (k). 
But a s! ipulation that parties to a reference shall not object at all to 
the validity of the award on any ground whatsoever before any court 
of law doc.s restrict a party absolutely from enforcing his rights in 
onlinary tribunals, and, as such, is void. The Courts have power, in 
spite of such a stipulation, to set aside an award on tho ground of 
misconduct on the part of the arbitrator. It was so held by the 
Madras High Comt in a case (1) in which the agreement to submit to 
arbitration contained a restrictive stipidation of the above character. 
The agreement in that case was filed in Court under the provisions of 
s. 523 of the Code of Civil Procedure, 1882 (m), and the decision was 
put on the ground that the very filing of tho agreement in Court gave 
the Court jurisdiction under the arbitration chapter to set aside the 
award on the ground of the arbitrator’s mi.sconduct (n). But the 
decision, it is submitted, ought not to be different even if the 
agreement were not filed in Court. For though, in that case, the 
provisions of the Code would not apply, the award may bo set 
aside in a rcgidar .suit on that ground. And the same may 
now be done under the provisions of the Indian Arbitration Act IX 
of 1809 intho.se places where the Act applies (o). A party to a 
submission has the right to have an award set aside on the 
groimd of misconduct on the part of the arbitrator, and a 
stipulation whereby he binds himself to accept the award as 
final in all cases has the effect of rc.stricting him absolutely from 
enforcing his right and is, therefore, void under the provisions of this 
section. 

For the re.st the section before us affirms the Common Law. Its 
provisions “ appear to embody a general rule recognised in the English 
Courts which prohibits all agreements purporting to oust the jurisdic- 


{k) Canges Manufacturing Co., Lid. v. {1) Burla Ranga Reddi v, Kalapalli 
Indra Chand (1906) 33 Cal. 1169; Champ. SiUiaya (1883) 6 Ma(L 368. 
eey v. Gill Co. (1905) 7 Bora. L.U. 805. (w) See now Code of Civil Procedure, 

In such a case tho rules of the Associa- 1908, Sched. II., cl. 17. 
tion are imported in the contract; 33 {n) See ss, 624 and 621 of the Civil 

Cal. 1169; Chaitram v. Bridhichand (1915) Procedure Code, now Sched. II., cla. 19 
42 Cal. 1140. and 16. 

(o) See 8.2 and 14. 
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tion of the Courts.” (p). It does not affect the validity of compromises S. 88. 
of doubtful rights, and this view is supported by the provisions of the 
Civil Procedure Code, which enable parties to a .suit to go before the 
Court and obtain a decree in terms of a compromise (//). In a case; 
before the Contract Act was passed, it was held by the .Judicial Com¬ 
mittee that an agreement whereby the parties to a suit bind themselves 
before judgment is passed in the Court of first instance to abide by the 
decree of that Court and forego their right of appeal is valid .and bind¬ 
ing (r). Following tlie principle of this decision a full licnch of the 
Allahabad High Court {s) held that an agreement whereby a judgment 
debtor engaged himself not to appeal against a decree p,asscd against 
him in eomsideration of the judgment creditor giving him time for the 
satisfaction of the judgment debt is not prohibited by this section. 

“ By the agreement not to appeal, for which the indulgence granted by 
the resjHUidents was a good consideration, the appellant did not 
restrict himself absolutely from enforcing a right under or in respect 
of any contract. He forew'ent his right to question in appeal the 
decision which had been passed by an ordinary tribunal. Such an 
agreement is iu our judgment prohibited neither by the hanguage nor 
the spirit of the Contract Act, and an Appellate Court is bound by the 
rules of justice, equity, and good comscience to give effect to it and to 
refuse to allow the party bound by it to proceed with the appeal ” (t). 

But an agreement between the parties to a .suit on a contract that the 
suit should be decided in accordance with the result of another .suit 
between the same parties is void under this section, as it restricts the 
parties absolutely from enforcing their rights by tbe “usu,al legal 
proceedings ” («). It is competent, however, to parties to a suit 
under the provisions of the Indian Oaths Act, 1873, to enter into an 
agreement making the oath of one of them conclusive evidence of all 
or any of the facts in issue between them. If the oath is made and 


(p) Ananl ik.* v. Ashburncr <{■ Co, 
(IS76) 1 AIK 2()7. Spo also Kislmnam- 
my PiUay v. The Municipal Commin- 
nionfTH Jitr the TownvJ Madras (1868) 4 
M. H.C. 120, 123. 

(t/) Ananl Das v. Ashburner <£ Vo. 
(1876) 1 All. 267. See also the Civil 
Procedure Code, 1908, Order 23, r. 3. 


(;■) Jfwn.s/it /h«ir AU v. MalMra7i 
Inderjil Koer (1871) 9 B. U R. 460. 

(,») Anmt Das v. Ashburner tfc Co. 
(1876) I AIK 267. 

(() 76. at p. 269. 

(m) Riija of Venkatayiri v. Chinta 
Ueddy (mi) 37 Mwl. 408. 
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S. 28. evidence is given on such oath, it is under s. 11 of that Act conclusive 
as to the matter stated. But if a party after entering into such 
agreement as aforesaid refuses to make the oath, all that the Court has 
to do is to record under s. 12 the refusal together with the reasons if 
any and the trial should proceed. It is to this extent only that 
jigreements of this character are recognised under the Indian Oaths 
Act. An agreement, therefore, between A and B that if A made 
certain statements on a special oath, B would be bound by those 
statements and that if A refused to take the oath, the suit instituted 
by A against B should be dismissed is void, as the Oaths Act does not 
empower a Court to dismiss a suit for such refusal (»). 

“ Rights under or in respect of any contract ".—Note thatthissec- 
tion applies only to cases where a party is restricted from enforcing his 
rights under or in respect of any contract. It docs not apply to cases 
of wrongs or torts. Nor does it apply to decrees. The expression 
“ contract” docs not include rights under a decree (a). The Code of 
Civil Procedure contains express provisions as to adjustment of a 
decree and postponement of rights under a decree by mutual agree¬ 
ment of parties to a suit (sec Order 21, rule 2). 

Limitation of time to enforce rights under a contract.—Under the 
provisions of this Section, an agreement which provides that a suit 
should be brought for the breach of any terms of the agreement within 
a time shorter than the period of limitation prescribed by law is void to 
that extent. The effect of such an agreement is absolutely to restrict 
the parties from enforcing their rights after the expiration of the 
stipulated period, though it may be within the period of limitation. 
Agreements of this kind must be distinguished from those which do not 
limit the time within which a party may enforce his rights, but 
which provide lor a release or forfeiture of rights if no suit is brought 
within the period stipulated in the agreement. The latter class of 
agreements are outside the scope of the present section, and they are 
binding between the parties. Thus a clause in a policy of fire insurance 
which provides that ‘‘ if the claim is made and rejected, and an action 


(w) Moyan v. PathuhUti (1908) 31 (tr) Ramghidam v. Janlt Rai (1884) 
Nad. 1. 7 All. 124,131. 
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or suit be not commenced within three months after such rejection S. 28. 
all benefits under this policy shall be forfeited," is valid, as such a 
clause operates as a release or forfeiture of the righfe of the assured if 
the condition be not complied with, and a suit cannot be maintained 
on such a policy after the expiration of three months from the date 
of rejection of the plaintiff's claim (x). But this cannot be said of a 
clause in a policy in the following form: “ No suit shall bo brought 
against the Company in coimection with the said policy later than one 
year after the time when the cause of action accrues.” Such a clausa 
does not operate as a release or forfeiture of the rights of the assured 
on non-fulfilment of the condition, but it is to limit the time within 
which the assured may enforce his rights under the policy, and it is 
therefore void under the present section. The contrary, however, 
was held by the High Court of Bombay, the ground of the decision 
being that the clause amounted in effect to an agreement between the 
parties that if no suit were brought within a year, then neither party 
should be regarded as having any rights against the other (y). This 
decision was adversely criticized in the case last cited ( 2 ) by Beaman, 

J., and ficott, C.J., it seems rightly. In a Calcutta case (a) one of the 
conditions of a policy of marine insurance was that no suit by the 
assured should be sustainable in any Court unless the suit was com¬ 
menced within six months next after the loss, and that if any suit was 
commenced after the expiration of six months, the lapse of time 
should bo taken as conclusive evidence against the validity of the 
claim. It was held that the assured could not sue on the 
policy after the expiration of six months. No reference was made 
either in the argument of counsel or in the judgment to the present 
section. 


No provision is made in the section for agreemente extending the 
period of limitation for enforcing rights arising under it. In a case 


(») Baroda Spg. & Vtq. Co. Ltd. t. [a caae of a Life Policy]. 

Salyamrayen Mmnt dc Fire Irumance (c) 38 Bom. 344, at pp. 348, 363. 

Co. Ltd. (1914) 38 Bom. 344. (a) South British and Marine Intur- 

(y) Hirabhai v. Manufaeturers' Life ante Co. Ltd. r. BrojoNath{im) 36 Cal 
Insurance Co. (1912) 14 Bom. L. B. 741 616, pp. 635-636, 539.642. 
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8.28. before the Judicial Committee (6) their Lordships expressed their 
opinion that an agreement that, in consideration of an inquiry into 
the merits of a disputed claim, advantage should not be taken of the 
Statute of Limitations in respet of the time employed in the inquiry 
is no bar to the plea of limitation, though an action might be brought 
for breach of such an agreement. There is hardly any doubt that an 
agreement which provides for a longer period of limitation than the 
law allows does not lie within the scope of this section. Such an 
agreement certainly does not fall within the first branch of the 
section. There is no restriction imposed upon the right to sue; on the 
contrary, it seeks to keep the tight to sue subsisting oven after the 
period of limitation. Nor is this an agi'ccmcnt limiting the time to 
enforce legal rights. Itwould, however, be void under s. 23 as tending 
to defeat the provisions of the Limitation Act, 1908 (c). 

Ordinary tribunals.—A clause in a bill of lading whereby it was 
agreed that questions .arising on the bill should be heard by the High 
Court of Calcutta, instead of the Court at Mirzapur, which was the 
luoper tribuiiiil to try the questions, is void, and carmot be pleaded in 
bar of a suit brought in the Mirzapur Court (d). 

Exception 1.—This exception “applies only to a class of contracts, 
where (as in the cases of ScoH v. Averii («) and Trtdwm v. Holman (/), 
cited by Phear, ,1. (y) ) the parties have agreed that no action shall 
be brought until some que.stion of amount has first been decided by a 
reference, as, for instance, the amoimt of damage which the assured 
has sustained in a marine or lire policy. Such an agreement does not 
exclude the jurisdiction of the Courts ; it only stays the plaintiff’s hand 
till some particular amount of money has been first ascertained by 


(6) The Eml India Co. v. Odichur 
Paul (1849) .S M. I. A. 43, 70. 

(c) Balle.fraQada v. Tluiwmna (1917) 
40 Mad. 701. By s. 3 of that Act, aub- 
jeet to certain exceptions contained in 
tlic Act “ every suit instituted after tho 
period of limitation prescribed (by the 
Act) shall be dismissed, although limita* 
tion has not been set up as a defence.” 


East India Co. v. Odikhurn Paul (last 
note), decided many years before tho 
Contract Act, proceeded on tho Englisli 
Statutes of Limitation. 

(d) Crawley v. Luchrnee Ram (1866) 1. 
Agra, 129. 

(e) (1855)5 11. L.C. 811. 

(f) (1862) I H. &0. 72. 

{g) In Koegkr v. The Coringa Oil Cc. 
Ltd. (1875) 1 Cal. 42, 51. 
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reference ” (A). An agreement between a tramway company and a 
conductor that the manager of the company shall be the sole judge as 
to the right of the company to retain the whole or any part of the 
di‘[*i,sit to be made by the conductor as security for the discharge of his 
duties, and that his certificate in respect of the amount to be retained 
shall be conclusive evidence between the parties in Courts of justice, 
comes within this exception. Such an agreement does not oust the 
jurisdiition of the Courts. Its effect is merely to constitute the 
manager the sole arbitrator between the company and the conductor 
a.s to whether, in the event of the conductor’s misconduct, the company 
is entitled to retain the whole or any part of the deposit. The point is 
very similar to tho,sc which so frequently occur in England, where 
an engiircer or architect is constituted the arbitrator between a 
contractor and the person who employs him as to what should be 
allowed in case of dispute for extras or penalties (i). It must not be 
srr|)|i<)scd that the use of such terms as “ sole judge ” necessarily 
im|i()ses any duty of proceeding in a quasi-judicial manner. 

This class of cases must be distinguished from those where the 
obligation of a promisor, such as the duty of paying for work to be 
dorr; or goods to be supplied is made, by the terms of the contract, 
to diqiend on the consent or approval of some person, as in a builder’s 
contract, the certificate of the architect that the work has been pro¬ 
perly done. Here there is no question of referring to arbitmtion, or 
anything like arbitration, a dispute subseqirent to the contract, but 
the c.ontract itself is conditional, or, in the language of the Act, 
contingent (ss. 31—36, below). 

V'C'ptim I, Second Clause.—This clause was repealed by the 
Sirccilic Relief Act. S. 21 of that Act provides that, “ save as provided 
bv the ('o<le of Civil Procedure, no contract to refer a controversy to 
arbitration shall be specifically enforced; but if any person who has 


(’() l*er Clartli, C.J., in Coringa Oil 
Cv , >. V. /i'»p //er (IS7rt) I Cal. 460,469; 

Coovnji V. /{hiiiiji (1882) 6 Bom. 628, 

(i) I'/Virc N'Mh Bannerjee y. The 
Ca ruH'i Tratiittnye Co., Ltd. (1885) 11 
C.il. 212, ftlloving London Tmmuxtt/e 
Co. V. rt-ii/cv (1877) L. R. 3 Q. B. D. 217; 


Kuppusami Naidu v. Smith Co. (1895) 
19 Mad. 178; and see Pemj v. Liverpool 
Malt Co. [1900] I y. B. 339, C. A.; as to 
the immunity of the person appointed a 
quasi-arbitrator from .being sued for 
negligence, see Chambers v. Ooldthorpe 
[1901] 1K.B. 624 C. A. 
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made such a contract, and has refused to perform it, sues in respect of 
any subject which he has contracted to refer, the existence of such 
contract shall bar the suit.” If a suit is brought in respect of any 
such subject, it must be shown by the defendant, before he could rely 
upon the section as a bar to the suit, that the agreement is still 
operative (y), and that the plaintifi has refused to perform it. The 
mere act of filing the plaint is not such a refusal (h). 

Eemedies for breach of agreement to refer.—There arc three reme¬ 
dies open to a party to a reference for breach of the agreement. He may 
sue for damages for the breach, or he may have the agreement specifi¬ 
cally performed in the manner provided by the Code of Civil Procedure 
(I), or he may plead the agreement in bar of any suit that may be 
brought agaimst him in violation of the terms of the agreement, as 
provided by the .Specific Relief Act, s. 21. But the provisions of the 
Code and of the bjjecific Relief Act have no operation wherever the 
Indian Arbitration Act applies (in). Both these remedies, however, are 
still available, but in a somewhat difierent form, mider the provisions 
of the Arbitration Act. 

Conventional restrictions of evidence.—An agreement purporting to 
prevent the ordinary evidence of payment between the parties from 
being received has been disregarded as being an unwarrantable inter¬ 
ference with the jurisdiction of the Court. Where a bond contained a 
stipulation enabling the obligee to treat as a nullity payments not 
endorsed in writing on the bond, it was held that the stipulation was 
against good conscience and did not preclude the obligor from proving 
payments alleged to have been made by him by oral evidence («). 
Such a stipulation “ cannot be permitted to control Courts of justice 
as to the evidence which, keeping within the rules of the general law of 
evidence in this cormtry, they may admit of payments. There is 
nothing in that law which would warrant our Courts in excluding direct 
oral evidence of payment.” 


{j) Tahal v. Bishsluir (1885) 8 All. v. Bishesftar (1885) 8 All. 67. 

67; Sh(oai>ib<ir v, Deodal (1886) 9 All. (/) See Selietl, II., cl. 17,19. 

168, 172. (in) See s. 3 of tlie Act. 

(i) Koomud Chunder Dasa v, Chunder («) Namijon Undir Palil v. Motilal 
Kanl Moohrjee (1879) 6 Cal. 498; Tahal Batndas {i81S)) 1 Bom. 46. 
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Agreementa void 29.—Agreements, the meaning of which S. 89. 

for uncertomtj. jg certain, or capable of beuig made 
certain, are void. 


Illuslntlions. 

(a) A. agrees to sell to B. “ a hundred tons of oil.” Tljore is nollu'iig 
whatever to show what kind of oil was intended. The agreement is void for 
uncertainty. 

(b) A. agrees to sell to B. one hundred tons of oil of a specilied descrip- 
tion, known as an article of commerce. There is no unciTtuiiity hero to 
make the agreoraent void. 

(c) A., whois adealerin cocoannt-oil only, agrees to sell to B. “ one lum- 
dred tons of oil.” The nature of A.’s trade affords an indication of the mean¬ 
ing of the words, and A. lias entered into a contract for the sale of one hun¬ 
dred tons of cocoanut-oil. 

(d) A. agrees to sell to Ik ” all the grain in my granary at Bamnagar.” 
There is no uncertainty here to invoke agreement void. 

(e) A. agrees to aeil to B. ” one thousand maunds of rice at a jirice to ho 
fixed hy (*.” As the price i.s capalde of being made certain, there is no un¬ 
certainty here to make the agreement void. 

(f) A. agrees to sell to B. ” my white horse for rupees five hundred or 
rupees one thousand.” Tliere is nothing to show which of the two prices was 
to ho given, Tlic agreement is void. 


Ambiguous contracts.—The text and (with one addition) the 
illustrations of this section Mow the draft of the Indian Law Commis- 
ioners with only formal variation. As the illustrations are plain, 
.,id sufficient to explain the meaning of the section, it seems useless 
to add others from English decisions. 

S. 93 of the Evidence Act provides that when the language of a 
document is ambiguous or defective no evidence can be given to 
explain or amend the document. See also .ss. 94—97 of the .same Act. 
Neither will the Court undertake to supply defects or remove ambi¬ 
guities according to its own notions of what is reasonable; for this 
would be not to enforce a contract made by the parties, but to make 
a new contract for them. The only apparent exception to this principle 
is that when goods are sold without naming a price, the bargain is 
under; tood to be for a reasonable price (see s. 89, p. 490, below). This 
was probably introduced in England on the assumption that there was 
an ascertainable market price, and then extended to all cases. 
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S. 21 of the Specific Relief Act overlaps this section; see our 
Commentary thereon below. 

Where the dc'ciiflants, describing themselves as residents of a 
certain jilace, e.xccuted a bond and hypothecated as security for the 
amount •' our pro|ierty, with all the rights and interest ” (o), it was 
held tlijit the hvpthecation was too indefinite to be acted upon. The 
more fact that the defendants describe themselves in the bond a.s 
residents of a certain place is not enough to indicate their property in 
that place as the proirerty hypothecated. If they had described 
themselves as the owners of certain property it would then have been 
reasonable to refer the indefinite expression to the description (p). And 
where the defendant passed a document to the Agra Savings Bank 
whereby be promised to |)ay to the manager of the bank the sum of 
Rs. 10 on or beiore a ccrt.iin date “ and a similar sum monthly 
every succeeding moi.i'i,'’ it was held that the instrument could not 
be regarded as a promissory note (y), as it was impossible from its 
language trr say loi' w ii.it piu iod it was to subsist and what amount 
was to be paid umi i it (/•). Similarly it has been held that a 
stipulation in a pt lla (licise) whereby the tenant agreed to pay what¬ 
ever vent the bindl ird I'light ll-v for any land not assessed which the 
tenant might tiikri iii) (oresumably without permission) is void for 
uncertiiinty. 1 Uifrij' sm-h a porto, the landlord might fix any rent 
he liked, and tlm toiiaiit might be liable for an rmreasonable rent 
beyond the vaim o thcr land (s). But where the proprietor of an 
indigo factory moiigagcd to R. all the indigo cakes that might be 
manufacturral by tin lactory from crops to be grown on lands of the 
factory from the c taro the nioi'tgage up to the date of payment of 
the mortgage del t, r w as held that the terms of the mortgage were 
not vague, and tb o. i.lic mortgage was not void in law ((). 


(a) The oriyina! s nrda were hakimt 
ajme kul haij ini^nh. 

ip) V. rila.-L'> ( S7(i) 1 Al).275. 
(i^{) A riri'.rti'S'ior'' i" ti' i.‘i in instru¬ 
ment in wruing 1 ii j; a Itank note 
or a cvirrciicv noli; • an un¬ 

conditional undpil.it. I. >ii,'tipd by the 
maker to pay a c.i 'ii i of money 
only to, or to the ( • . ;i ( ertain per¬ 


son, or to tho bearer of the instrument. 
See Negotiable Instruments Act XXVI 
of 1881,8. 4. 

(r) Carter v. The Agra Savings Bank 
(1883) 5 All. 502. 

(«) Itamasami v. Jiajagopala (1887) 
11 Mad. 200. 

(0 Baldco Parshad v. Miller (1904) 
Cal. 667,676—678. 
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30.—Agreements by way of wager are void ; iird i^o suit S. 

Agreement, by btouglit for recoverit 8 arj’tliirg 

way of wager void. alleged tobe won on any wager, or entrusted 

to any person to abide the result of ai;y game or other 

uncertain event on which any wager is n ado. 

This section shall not be deemed to rei der tn lauftd a 

subscription or contribution, or agietni ej t to 

tavmr'S'rertain Subscribe or contribute, made or c teri d into 

priKs for horse- {qj qj toward anv itliitc, nrizti or sum of 
racing. ‘ ^ 

money, of the value or amoui t, o[ five 
hundred rupees or upwards to be awarded to tlic winner ■ 
or winners of any horse-race. 

Nothing in this section shall be deen cd to Ic^falize any 
transaction connected with hoise-iw ii g, to 
thfimZnKiia'’/ wlilch the provisloiis of section 294 of the 

Code not affected, 


Wagering contracts.—This section represents the wliole law of 
wagering contracts now in force in British India, siipjileincnted in 
the Bombay Presidency by Act III of 18()5. Prior to the enactnicnt of 
the Contract Act the law relating to wagers was embodied in Act 
XXI of 1848 (an Act for avoiding wagers). That Act «a.s ba.sed 
principally on the Englisli Gaming Act of 1845 (8 & 9 Viet. c. 109), 
.s. 18, and it was repealed by the Contract Act (see the selicdiile to 
the Act). Before the passing of Act XXI of 1848 the law relating 
to wagers in force in British India was tlie common law of England. 
By that law an action might be maintained on a wager, if it was 
not against the interc.st or feelings of third persons, did not lead to 
indecent evidence, and was not contrary to public policy (u). 


There is no technical objection to the validity of a wagering 
contract. It is an agreement by mutual promises, each of them 
conditional on the happening or not happening of an unknown event. 


(u) RamhU fhackonrseydoM v. Boo- loU Thackoorseydass {1^50) li M.I.A. 109; 
junmvU DhondmvU (1848) 4 M. I. A. ItughoaMuth v, Manickchund (1850) 6 
330; DodubdiM PeUamberdiua v. Ram’ M. I. A. 351. 
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B. 80. So far as that goes, promises of this form will support each other 
as well as any other reciprocal promises. It W'oulO have been better 
if the Courts in England had refused, on broad grounds of public 
policy, to admit actions on wager."; but this did not occur to the 
Judges until such actions had become common; and, imtil a remedy 
was provided by statute, they could only find reasons of special 
public policy in special cases, which they did with almost ludicrous 
ingenuity (u). 

What is a wager ?--A wager has been defined as a contract by A. 
to pay money to H. on the happening of a given event, in consideration 
of B. paying [this shoidd be “promising to pay”] to him money on the 
event not happening (w). But Sir William Anson’s definition, “ a 
promise to give money or money’s worth upon the determination or 
ascertainment of an uncertain event,” is neater and more accurate. 
To constitute a wager “ the parties must contemplate the determina¬ 
tion of the uncertain event as the sole condition of their contract. One 
may thus distinguish a genuine wager fron\ a conditional promise or a 
guarantee ”: Anson, Law of Contract, 14th ed. 228 . “ But if one of 
the parties has the event in his own hands, the transaction lacks an 
essential ingredient of a wager ” (x). “ It is of the essence of a wager 
that each side should stand to win or lose according to the uncertain 
or unascertained event in reference to which the chance or risk is 
taken ” (y). 

In Mmai v. Positim Government Security Life Assurance Co., Lul. 
(4 a case of life insurance, Fulton, ,1., said: “ What is the meaning of 
the phrase ‘ agreements by way of wager ’ in s, 30 of the Contract Act ? 

. Can it be that the words mean something different in 
India from what the corresponding words ‘ agreements by way of 
wagering ’ mean in England ? I do not see how such an argument 
can be maintained, or how the fact that U Geo. III. c. 48 is not in 

(w) Polluck, Contract, 8tli eil. S28; (x) Per Birdwood, J., in Dayohhai Tri- 

and see for the history ol Engiiah iegia- btwmndaa v. Lakhinicliand Panachand 
lation, Anson, 14 ed. 230 aqq. (i885) 0 Bom. 358, 363 (after citing the 

(«j) Hamjidtn v. Walsh (1876) 1 Q. B. passage from Sir W. Aneon aa it stood in 
D. 189, 102. Sec also per Lord Bramp- an earlier edition), 
ton in CarliU v, Carbolic Smoke Ball Co. (g) Per Jenkins, C.,T., in Sassoon v. 
[1892] 2 Q. B. 484, 490, and Anson, 14th Toketsey (1904) 28 Bom. 616, p. 621. 
ed.229 ■ (z) (1898) 23 Bom. 191. 
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force in India affects the question. In Hampden v. Walsh {a), Cock- B. 
bum, C.J., defined a wager as a contract by A. to pay money to B. on 
the happening of a given event in consideration of B. paying money to 
him on the event not happening, and said that since the passing of 8 & 

9 Viet. c. 109 there is no longer as regards action any distinction 
between one class of wager and another, all wagers being made 
null and void at law by the statute. In Thachr v. Hardy (b), 
Cotton, Ij.J., said that the essence of gaming and wagering was 
that one party was to win and the other was to lose iqwn a future 
event, which at the time of the contract was of an vuiccrtiiin nature ; 
but he also pointed out that there were some transactions in which 
the parties might lose and gain .according to the happening of a 
future event which did not fall within the phrase. Such transactions, 
of course, are common enough, including the majority of forward 
purchases and sales (c). 

“A certain class of agreements such as bets, by common consent, 
come within the expression ‘ agreements by way of wagers.’ Others 
such as legitimate forms of life insurance, do not, though, looked at 
from one [Xrint of view, they appear to come within the definition of 
wagers. The distinction is doubtless rather subtle, and probably lies 
more in the intention of the parties than in the form of the contract (d). 

In such doubtful cases it .seems to me that the only .safe course for the 
Courts in India is to follow the English decisions, and that when a 
certain class of agreement has indisputably been created as a wagering 
agreement in England it ought to receive the same treatment in 
India ” (e). 

“ By Way of Wager ’’.—There is no distinction between the. ex¬ 
pression “gaming and wsgeiing,” used in the English Act and the Act 
of 1848, and the expression “ by way of wager,” used in this sectionf/). 


(o) {187.S) 1 Q. B. D. 189. distinction between the two”: AnsoQ, 

(t) (1878 ) 4 Q. 11. D. 68,'), 1)95. p. 229, 14 Ed. 

(c) Sec note below, “ Sijeculative (e) See TritiMe v. Hill (1879) B App. 
transactions,” p. 241. Ca. 342; and Kathama Nakhiar v. Dora¬ 

ti) “It is the fact that the law per- m'njn (187.5) L. R. 2 Ind. Ap. 169, 186. 
inits the one kind of contract and does (/) Kom/ Yee Lone <9 Co. v. Loiejte 
not permit the other, which makes tho Hanjee (1901) 29 Cal. 461; L R. 28 Ind, 
Ap. 239. 
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8 . 80. Tie cases tbcrefore bearing on the exprcBsion used in those Acts 
are still useful in construing the expression “ by way of wager,” 
used in the present section. 

Wagering contracts may assume a variety of forms, and a type 
with which the Courts have constantly dealt is that which provides for 
the payment of differences (h) in stock transactions, with or without 
colourable provisions for the completion of purchases. Such provi¬ 
sions, if inserted, will not prevent the Court, from examining the real 
nature of the agreement as a whole (i). “In order to constitute a 
wagering contract neither party should intend to perform the contract 
itself, but only to pay the differences ” (j). It is not sufRcient if the 
intention to gamble exists on the part of only one of the contracting 
parties. “Contracts arc not wagering contracts unless it be the 
intention of loth contracting parties at the time of entering into the 
contracts under no circumstiinces to call for or give delivery from or to 
each other ” (i). It is not necc.ssary that such intention .should bo 
exprc.ssed. “ If the circum-stances are such as to warrant the legal 
inference thiit they never intended any actual transfer of goods at all, 
but only to pay or receive money between one another according as the 
market price of the goods should vary from the contract price at the 
given time, that is not a commercial transaction, but a wager on the 
rise or fall of the market.” This was laid down by the .ludicial Com¬ 
mittee in Kong Yee Lone A Co. v. Lovjee Nanjee (I) on appeal from the 
Court of the Eecotder of Rangoon. The plaintiff in that case was a 
rice trader; the defendants were rice millers, having a small mill 
capable of putting out 30,000 bags in a month. During seven weeks 
in June, July, and August 1899, the defendants entered into several 


(j;) See especially Th Vnimml Stack 
Exchange, Ltd. v. SlracJuin [I.S96] A. C. 
166, and In re Oieve [1899] 1 Q. B. 794, 
both decided under the English Act of 
1846. 

(%) Doshi Talahshi t. Shah Ujamsi 
Velei (1889) 24 Bom. 227, 229. 

(0 Re Oieve [1899] 1 Q. B. 794, C. A. 
{j) Peroaha v. Manekji (1898) 22 Bom. 
899,903; The Universal Stock Exchange 
T. Sirachan [1896] A. C. 166; Eshoor 
Doss V. Venkalaavbba Ran (1895) 1$ 


Mad. 306. 

ih) J. H. Tod V. Lakhmidas (1892) 
16 Bom. 441, 445, 446; .4judhia Prasad 
V. Lalman (1902) 25 AH. 38; Sassoon 
V. Tokmey (1904) 28 Bom. 616; MoliM 
V. Goiindram (1905) 30 Bom. 83; f/ttr* 
mukhrai v. Narotamdaas (1907) 9 Bora. 
I* R. 125; Kesarichand v. Mermnjee 
(1899) 1 Bom. L. R. 263; Meghji v. 
JadkoKji (1910) 12 Bom. I* R. 1062. 

(0 (1901) 29 Cal 461 467; L. R. 28 
Ind. Ap. 239. 
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contracts with the plaintiff for the sale to him of 199,000 bags of rice at S. 30 
various prices, aggregating upwards of five crores of rupees, and the 
latest delivery was to be on 7th October, 1899. The rice was to be 
delivered from amongst a number of specified miUs, in which the 
defendants’ mill was not included. In the same year by fourteen 
contracts, ranging in time from January to the end of August, the 
defendants sold to the plaintiff 22,250 bags of rice, to be delivered 
from the defendants’ mill. The latter contracts were all duly fulfilled 
by delivery and payment. None of the former contracts were per¬ 
formed, and the defendants passed to the plaintiff a promissory note 
for “ difference on rice.” In a suit upon the note it was held by the 
Recorder of Rangoon that there was no common intention to wager 
and that the plaintiff was entitled to succeed. The judgment was 
reversed by the .ludicial Committee on appeal, on the ground that the 
consideration for the note was a number of wagering contracts within 
the meaning of the present section. Their Lordships observed: ‘‘Now 
the output of the firm itself would not be much over 60,000 bags during 
the currency of the contracts; and they (defendants) had dealings 
with other persons besides the plaintiff. The capital of the firm as 
stated was a trifle more than a lac of rupees. The cost of the goods 
would be that amount multiplied five hundredfold. It is possible for 
traders to contemplate transactions so far beyond their basis of trade, 
but it is very unlikely. In point of fact, they never completed, nor 
were they called on to complete, any one of the ostensible transactions. 

The rational inference is that neither party ever intended completion. 

When the two classes of contracts are compared, the one class suitable 
to traders, such as the defendants, and fidfilled by them, the other extra¬ 
vagantly large and left without any attempt at fulfilment, the rational 
inference is strengthened into a moral certainty.” Similarly in Dothi 
Tahhhi v. Shaft Ujamsi Veki (m) certain contracts were entered into in 
Dholera for the sale and purchase of Broach cotton, a commodity 
which, it was admitted, never found its way either by production or 
delivery to Dholera. The contracts were made on terms contained in 
a printed form which incorporated the rules framed by the cotton 
merchants of Dholera. Those rules expressly provided for the delivery 
jf cotton in every case, and forbade dll gambling in differences. The 


(m) (1899) 24 Bom. 227. 
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80. course of dealings’was, however, such that none of the contracts was 
ever completed e-xcept by payment of differences between the contract 
price and the market price in Bombay on the mida (settlement) day. 
It was held upon these facts that the contracts were by way of wager 
within the meaning of this section. ,Jenkins, C.J., said : “ Here in 
each case the contracts was made at Dholera, between men of Dholera, 
and under the rules of Dholera, and from the evidence we know that 
the witnesses who have been called have not been able to indicate with 
certainty or even to suggest, with one doubtful exception, a single 
instance since the formulation of those rules in 1892 in which any one 
of the numerous contracts similar to that with which we are now dealing 
has been completed otherwise than by payment of differences. Is it an 
unnatural or .strained inference to draw from these facts that behind 
these apparently innocent documents there is a tacit and recognised 
imderstanding according to which parties who enter into these con¬ 
tracts do so without any intention of irerforming them otherrvisc than 
they have consistently and without excejrtion been performed, that 
is to say, by payment of differences ? In my opinion that is the 
reasonable and natural inference to be drawn; it agrees with the 
experience of the past; and it represents the actual results in the 
particular instances we are now considering.” On the other hand, the 
tnodm operandi may be such as to raise a presumption against the 
existence of a common intention to wager. This frequently hap])ens 
when agreements of a speculative character are entered into through the 
medium of brokers, and when, according to the practice of the market, 
the principals are not brought into contact with each other, nor do 
they know the name of the person with whom they are contracting, 
until after the bought and sold notes are executed. Under circunr- 
stances such as these, when a party launches his contract orders he does 
not know with whom the contracts would be made («). And this 
presumption is considerably strengthened when the broker is authorised 
by the principal to contract with third persons in his (the broker’s) 
own name; for the third person may in such case remain undisclosed 
even after the contract is made (o). But the presumption may be 


(n) J. H. m V. Lakhmidm (1892) 16 
Bom. 411, 446. 

(o) Perosha v, Manekji (1898) 22 Bom. 


899; Smoon v. Tokersey (1904) 28 Bom. 
616. 
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rebutted by evidence of a common intention to wager, though the 8.30. 
contract has been brought about by a broker. Thus in Eshoor Doss v. 
Venhilambba Eau (fi) the same broker had acted for both the plaintiff 
and the defendant, and it was found that, though the parties were not 
brought into contact at the time defendant contracted to sell Govern¬ 
ment paper to plaintiff, each hiul made inquiry beforehand of the 
broker, not whether the other would be able to deliver Government 
paper, but whether he would be able to pay differences, and this 
circumstance along with other circumstances was deemed suliicient 
to establish that the intention on cither side was to pay differences 
only. The presiunption against a wager was applied in a case where 
the transactions were in Government paper to the extent of about 
half a crore of rupees, and the plaintiff was both stockbroker and 
stockjobber, and the defendant was a stockjobber. The magnitude 
of the transactions in the case was set up by the defendant to 
support the contention that the transactions were by way of wager, 
and reliance was placed on the Privy Council decision in Koiuj 
Yee Lnne’s case, cited above. But the contention was overruled and 
the Court said: “ In the Privy Council case, the defendant was a 
rice miller or a producer by trade, and the wager related to (pian- 
tities of rice enormously out of proi)ortion to hi.s output and capital, 
deliverable at option from a number of specified mills. Here there 
is, I think, sufficient proof that the defendant was known in the 
market as the largest of jobbers (fj), and the capital available for the 
purchases which he bargained for was at least presumably to be 
supplied by the constituents for whom a jobber is ordinarily supposed 
to be acting ” (r). 

An exception has recently been taken to the words “ under no 
circumstances ” which occur in the following passage in the judgment 
of Farran, J., in the case of J. H. Tod v. I/ikhmidns (.<), referred to 
above“ Contracts are not w'agering contracts unless it be the 
intention of both contracting parties at the time of entering into the 
contracts under no circumtances to call for or give delivery from or to 
each other,” 

(f) {1895)18 Mad. 306. (r) Dady v. MaMuran (1903) 5 Bom. 

{q) The evidence showed that seven L. R. 768. 
lacs would bo a small day*s turnover for («) (1892) 16 Bom. 441, 445. 
a big jobber in an active market. 
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S. 30. On this Bachelor, J., observed in MolM v. Gmndram (t) : ' It 
may perhaps be doubted whether the phrase ‘under no circumstances’ 
which does not appear to have been prominently brought before the 
Court of Appeal in Doshi Tahhhi’s case (»), is not rather an over¬ 
statement of the requirements of the law; and upon this point I would 
refer to the decision in In re Gim ” (v). And Daver, J., said in //mi 
mukhrai v. NaroUimdms (ic); “ I have no hesitation in saying that th 
expression ‘ under no circumstances ’ is much too wide, and if tq 
words of Mr. Justice Farran were to be taken too literally, their effeo 
would be to render the provisions of s. 30 of the Contract Act more n 
loss nugatory.” On the other hand, Beaman, J., said still mJ 
lately, “ I think that the dictum of Farran, J., subjected to rigoril 
analysis, will be found to be perfectly correct. I believe that beforJl 
Court can hold a contract, on the face of it genuine, or at any rate f( 
clearly wagering as the contract in In re Gieve {x) was, to be a wagerf. 
contract, the Court must be satisfied that the intention of the part' 
wa.s in no circumstances either to give or take delivery ” (i/). In In, 
Gieiv, referred to above, the contract in terms gave the buyer a 
option to demand delivery upon the payment of a small excess con 
mission. It was argued that, even if the contracts were for the pai 
ment of differences only, the power in either party to turn them int 
real contracts by insisting upon delivery prevented them from beii 
wagering contracts, but the Court of Appeal disallowed the contentioi 
Lindley, M.R., said ‘‘ It is a gaming transaction plus something else. 
This case must be distinguished from that of a forward contract for tl 
sale of goods, with the condition that if the seller fails to give the del 
very order in time the contracts shall be settled by payment of tl 
dijjerenee between the contract rate and the market rate prevailing o 
the due date. In such a case, if the seller forwards the delivery ordt 
in time to the buyer, no question arises as to payment of difference 
and the contract, it has been held, is not a wagering contract, i* 
observed by Scott, C.J., “ There is no authority for the propositior 
thi t because imder the terms of a contract an obligation to pay oi 
receive differences may arise on the happening of a particular event 

(() (1906) 30 Bom. 83, at p. 90. 136, 137. 

(«) (1899) 24 Bom. 227. (*) [1899] 1 Q. B. 794. 

(r) [1899] 1 Q. B. 794, C, A. (y) Mathuradas v. Narbadaahankar 

(uj) (1907) 9 Bom. L. R. 125, at pp, (1909) 11 Bom. L R. 997, at p. 1004. 
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the contract is void as a wager, if ihal event does not arise. Such a result S. 30. 
would be incoufistcnt with the principle underlying s. C7 of theindian 
Contract Act ” (z). But what if the seller fails to send the delivery 
order in time, in which case the contract is to be settled by payment of 
difference ? The point arose in Chmipsey v. (lill d Co. (a), where it 
it was held that in such a case the agreement was by way of wager. 

That was a case of a forward contract for the sale of cotton with the 
condition that “ if before the maturity of the contract either party 
thereto shall suspend payment or become banlmipt or insolvent, the 
other party —shall be bound to forthwith close the contract, and 
when the contract is thus closed, the measure of damages shall be the 
difference between the market price current .at the time of closing for 
similar goods for delivery at the time named in the contract so closed 
and the rate named in the contract . . . the damages ascertained as 
aforesaid shall become at once payable (o or by the party closing the 
contract.” The seller suspended payment before the due date, and 
subsequently sued the buyer to recover the difference. Tyabji, J., held 
that the contract was not a wager. In appeal it was held that the 
contract was a wager. 

Teji Mandi Transactions. - In a Bombay case Beaman, J., held that 
tqi mandi transactions were transactions by way of wager, and they 
were void under this section (b). In a later case, where fuller evi¬ 
dence was adduced, the learned Judge said ; “ I still, however, adhere 
generally to the view that in this countiy the rule ought to be that 
transactions shown to be t<ji mandi are wagering transactions, and 
that the onus of proving that they are not would lie heavily in¬ 
deed upon the party .so alleging (c). The learned .fudge observed 
that there might be e.xceptional cases in which teji mandi, like the 
Livcrjx)ol double option, might represent fair business dealings. 

Agreements between Pukka Adatia and his constituents:_It was 

at one time held in some Bombay cases that a pukka adatia 
was merely the agent of his constituent, and that therefore no trans- 

(r) Narbadathankar v. Matkuradat from 7 Bom. L. R. 154. 

(1910) 12 Bom. L. R. 1068, in appeal (5) Bamchandra v. Gangabison (1910) 
from Malhuradai v. Barbadatlunkar 12 Bora. L. R. 690. 

(1909) 11 Bom. L R. 997. (c) Jestiram v. Tnlndat (1913) 37 

(a) (1906) 7 Bom. L R. 806, in appeal Bom. 264, at p. 272, 
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S. 30. action between them could be a wagering transaction. In Bhagwmdas 
V. Kanji (d), however, it was held on the evidence of custom that 
as regards his constituent the pukka adatia was a principal and not a 
disinterested middleman bringing two principals together. Since 
that decision it has been held by the High Court of Bombay in two 
cases that a transaction between a pukka adatia and his constituent 
may be by way of wager like any other transaction between two 
contracting parties, and that the existence of the pukki adat relation¬ 
ship does not of itself negative the possibility of a contract being a 
wagering contract as between them (c). One of those cases was taken 
to the Privy Council, and though the decree of the High Court of 
Bombay was reversed, the Judicial Committee, Privy Council, taking 
a different view of the facts, the principle laid down by the Bombay 
High Court was affirnred by that tribunal (/). 

Agreements collateral to wagering contracts.—Thus far our 
observations arc confined to suits between the principal parties to a 
contract. Different coiLsideratioiLs apply where the suit is brought by 
a broker or an agent against his principal to recover his brokerage 
or commission in respect of transactions entered into by him as such, 
or for indemnity for losses (y) incurred by him in such transactions, 
on behalf of his principal. 

Apart from a Bombay enactment to be presently noticed there 
is no statute which declares agreements collateral to wagering con¬ 
tracts to be void. Nor is there anything in the present section (/i) to 
render such agreements void. It has accordingly been held that a 
broker or an agent may succes,sfully maintain a suit against his principal 
to recover his brokerage, commission, or the losses sustained by him, 

{d) (1905} 30 Bom. 205. charged from liability on the ground 

(e) Bmjorji v. Bluigwandas (1914) that the loss on betting paid by his agent 

38 Bom. 204 ; CUiogmd v. Jaimrayan was the conseqnence of an Mfritt/nl act; 

(1915) 39 Bom. 1. Telu Mai v. Bubha Sinyk (1880) Punj. 

(/) Bhagmntka v. Burjorji (1918) Rcc. no. 90; Bagnsth Sahal v. Mam Raj 
L R. 45 I. A. 29, 42 Bom. 373. (1895) Punj. Rec. no. 80. 

(g) Sec 8. 222 below, which provides (h) The expression “ void ” in the 
that the principal is bonnd to indemnify section docs not mean nnlawfnh Prir-gk 

the agent against the consequences of v. Jajer Khan (1883) 5 All. 443, 443 ; 

all lauful acts. Since a wagering con- Shibhomal v. Lachman Das (1901) 23 All. 

tract is void, and not unlawfnl, the 165, 166; Juggermuth Sew Bta v. Bam 
principal, when sued, cannot be dis- Dayal (1883) 9 Cal. 791, 796. 
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even though contracts in respect of which the claim is made are con- 8. 80 
tracts by way of wager (i). It docs not follow because a wagering 
contract is void that contracts collateral to it cannot be enforced. 

“ The fact that a person has constituted another person his agent to 
enter into and conduct wagering transactions in the name of the latter, 
but on behalf of the former (the principal) amounts to a request by the 
principal to the agent to pay the amoimt of the losses, if any, on those 
wagering transactions ” (j) and if such payment is made, the agent is 
entitled to recover the amormt from him. Conversely, an agent who 
has received money on account of a wagering contract is bound to 
restore the same to his principal (i). On the same principle a suit will 
lie to recover a sum of money paid by the plaintiff tor the defendant 
and at his request, though such sum represents the defendant’s loss on 
a bet ((). Similarly money lent for gaming pui'poscs (wt), or to enable 
the defendant to pay off a gambling debt (a), is recoverable. Such 
transactions are neither against the provisions of the present section 
nor of s. 23 («). The law is, however, different in the Presidency 
of Bombay. In that Presidency, contracts collateral to or in respect 
of wagering transactions arc prevented from supporting a suit by the 
special provisions of Bombay Act III of 1865 (/>). “ That Act was 
passed to supply the detect which Joramml Sivtal v. Datkbhai 
Jkramji (j) and other similar cases disclosed in Act XXI of 1848 
(which c.xcluded suits on wagering transactions), and to close the 


(i) iS7n'6Ao Jfai v. Luchimn Das (1901) 
23 All. 105 ; Ja/jat Nardia v. Sri Kisfuin 
Das (1010) 33 All. 219; UMiar Dayal 
V. Jimld Prasad (1914)30 All. 42(1; 
Chekhi V. Gajjih (1904) I t Ma.i. L. J. 
320; liatjmUh Sahl v. Mam liaj (1895) 
Piinj. Rcc. no. 80; Tdu Mai v. Sublui 
Sinyh (1880) Punj. Rec. no. ‘X*. 

( ;) Parakh Gmirdhanhliai llaribkai v» 
Kaasfjrdae Dalabhdhas (1875) 12 R. 11. C. 
51, 67. This case, though decided in 
1875, was not decided under Bombay 
Act HI of i 860 , as the agreement sued 
upon was enUtred into before that Act 
came into operation. Sec al.so Tribhuvan- 
dasv. MoliUd 1 B. H. C. 34. Both 
these cases followed Juravermal Sivla 
V. Dadabltai Beramji, decided by Sir^M. 


Jiwussf, in tho .Supreme Court of 
Bombay on itu Plea side on Mth April 
1859. 

(k) BhvU Nath v. Mul Chand (1903) 
25 All. 639; Debt Sakai v. Ganeahi Lai 
(1901) Punj. Rcc. no. 46. 

U) Primja V. Jafar Khan (1883) 6 
All. 443. 

(ill) Snbbaraya v, Devandra (1884) 7 
Mad. 301. 

(n) Batii Madho Tkia v. Kaunaal 
Kialm Dkuaar (1900) 22 All. 462. 

( 0 ) 22 Ail. 452, aupra, 

(;p) This Act is still in force, though 
Act XXI of 1848, of which it formed 
part, has been repealed, and must be 
read with the present section so far as 
the Bombay Presidency is concerned: 



240 


TEE INDIAN CONTRACT ACT. 


S. 30. doois of the Courts of Justice in the Presidency to suits upon contracts 
collateral to wagering transactions where such collateral contracts 
have been entered into or have arisen since the Act came into force, a 
purpose which it has effectually answered ” (q). Ss. 1 and 2 of the 
Act run as follows 

S. i: “All contracts, whether by speaking, writing, or otherwise 
knowingly made, to further or assist tho entering into, effecting, or carrying 
out agreements by way of gaming or wagering, and all contracts by way 
of security or guarantee for tho performance of such agreements or con¬ 
tracts, shall be null and void; and no suit shall be allowed in any Court 
of justice for recovering any sum of money paid or payable in respect of 
any such contract or contracts or any such agreement or agreements as afore¬ 
said.” 

S. 2 : “ No suit shall bo allowed in any Court of justice for recovering 
any commission, brokerage fee, or reward in respect of the knowingly effect- 
ing or carrying out or of the knowingly aiding in effecting or in carrying out 
or otherwise claimed or claimable in respect of any such agreements by way 
of gaming or wagering or any such contract as aforesaid, whether the plain- 
tiff in such suit bo or be not a party to such la.st-mentioncd agreement or 
contract, or for recovering any sum of money knowingly paid or payable on 
account of any persons by way of commission, brokerage fee, or reward in 
respect of any such agreement by way of gaming or wagering or contract as 
aforesaid.” 

But the transaction in respect of which tho brokerage, commission, 
or losses are claimed must amount to a wagering agreement, and it is 
no answer to a suit by a broker in respect of such a claim against his 
principal that, so far as the defendant was concerned, he entered into 
the contracts as wagering transactions with the intention of paying the 
differences only, and that the plaintiff must have known of the inabi¬ 
lity of the defendant to complete the contracts by payment and deli¬ 
very, having regard to his position and means. It must, further, be 
shown that the contracts which the plaintiff entered into with third 
persons on behalf of the defendant were wagering contracts as between 
the plaintiff and those third persons (r). It has also been held that a 
deposit paid on a wagering contract cannot be recovered in a case 

Dayabhai Tribhomndaa v. Lakhmiclmnd Omardbanbhai Haribhai v. Sansordai 
Panachand (1885) 9 Bom. 368, 362; DiUabhdhas (1876) 12 B. H. C. 51, 68. 
Pemba t. jtfawtji (1898) 22 Bom. 899, (r) Perotha T. Mantkji (1898) 22 Bom, 

902; Doabi Tdahbi v. 8bab Vjami 899, 907; Sasaoon v. Tokmey (1904) 28 
Vein (1899) 24 Bom. 227,232. Bom. 616. 

( 9 ) Per Weatropp, C.J., in Parakb 
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subject to the provisions of s. 1 of the Bombay Act, whether the S. 30. 
person suing is a winner or a loser in the transaction (.?). Nor can 
such a depo.sit be recovered imder s. 65 of the Contract Act; “ for if 
the agreement was one merely to pay differences, its nature must 
necessarily have been known to the plaintiff and defendant at the 
time when they entered into it, and they mmst be presumed to have 
known also that it was void ((). 

The result therefore is that, though an agreement by way of wager 
is void, a contract collateral to it or in respect of a wagering agreement 
is not void e.xcept in the Bombay Presidency. In England also before 
the enactment of the Gaming Act of 1692 (55 Viet. c. 9) agreements 
collateral to wagering contracts were not void. Thus in Kemi v. 

Atulemn (u) a bettirrg agent at the rerjuest of the defendant marie bets 
in his own name arrd on behalf of the defendant. After the bets were 
made and lost the dcfendairt revoked the airthority to pay conferred 
ujron the betting agent. Notwithstanding the revocation the agent 
paid the bets, arrd sued the deferrdant to recover the amounts thereof. 

It was held that, the deferrdant having empowered the ageirt to bet in 
his rramc, the authority was irrevocable, arrd that the agent was en¬ 
titled to judgment. The statute of 1892, passed in coraseejnerree of 
this decision, is almost to the same effect as the Bombay .^ct. It is 
interesting to irote that the statute was not passed until twenty-seven 
years after the Bombay Act. It m,ay be lio|)ed that in any future 
revi.sion of the Contract Act tire provisions of the Bombay Act will be 
incorjxrratcd in the present .section, so as to render the law rrrriforrn on 
this subject in the whole of British India. 

Speculative trarrsaotiorrs.—Speculative transactions must be 
distingrrished from agreemerrts by way of wager. Thi.s distinction 
corae.s into prominence in a class of cases where the contracts are en¬ 
tered into through the medirrm of brokers. The modus operaruli of the 
defendant in this class of oases is, when he enters into a contract of 
purchase, to sell again the same quantity deliverable at the .same time 
in one or more corrtracts, either to the original vendor or to some one 
else, so as either to secure the profit, or to ascertain the loss, before 

(5) Datjabhai Triblwv(tn4a$ v. Lakh- Bom. h. K. 590. 
michand Fanachand (1886) 9 Bom. 368; (I) (1886 ) 9 Bom. 368, at p. 362. 

Bamchandta v. aangnbixm (1910) 12 (a) (1887) 13 Q. B. D. 779. 

16 
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S. 0. the vaida day; and, when he enters into a contract of sale, to purchase 
the same quantity before the mih day. This mode of dealing, when 
the sale and purchase are to and from the same person, has the effect, of 
course, of cancelling the contracts, leaving only differences to be paid. 
When they are to different persons, it puts the defendant in a position 
vicariously to perform his contracts. This is, no doubt, a highly 
speculative mode of transacting business; but the contracts are not 
wagering contracts, unless it be the intention oiboth contract,im/ptrtm, 
at the time of entering into the contracts, neither to call for nor give 
delivery from or to each other. “ There is no law against speculation, 
as there is against gambling ” (ti). It may well be that the defendant 
is a speculator who never intended to give delivery, and even that 
the plaintiffs did not expect him to deliver; but that does not 
convert a contract, otherwise innocent, into a wager. Speculation 
does not necessarily involve a contract by way of wager, and to 
constitute such a contract a common intention to wager is 
essential (w). It is in cases of the above description that ‘ there is 
a danger of confounding speculation, or that which is properly de¬ 
scribed as gambling, with agreements by way of wager; but the distinc¬ 
tion in the legal result is vital ” (x). It was this rmdus operandi that 
was adopted by the defendant in Tod v. Likhnidas (;/), where the 
dealings were in Broach cotton, Perosha v. Manekji (z) where the 
dealings were in Government paper and shares of a spinning and 
weaving company, and in Sassoon v. Tokersej/ (a), where the dealings 
were in American futures. In all these cases the contracts were 
entered into through a broker. In the first of these cases the contracts 
were made by bought and sold notes, so that the principals would not 
be brought into contact with each other until after the bought and sold 
notes were executed. This would at once raise a presumption against 
the existence of a common intention to wager. In the second and 
third cases the contracts were made by the broker with third persons in 
his own name on behalf of the defendant according to the practice of 
the trade. Here the presumption against the existence of a amrtm 

(v) J. H. Ted T. Lakhmieku (1892) 16 616, 621. 

Bom. 441, at pp. 446, 446- (p) (1892) 16 Bom. 441. 

(m) V. Borjorji (1917) (O (1398) 22 Bom. 899. 

L. R. 45 1. A., 29, 33, 42 Bom. 373. (a) (1904) 28 Bom. 616. 

(i) Seumn v. Tokaief (1904) 28 Bom. 
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intention to wager ia atiD stronger, for tho defendant may not know S. 30. 
at all with whom the broker had contracted on his behalf. The broker 
may be a sutla broker or a mere agent for gambling, but this fact is 
immaterial, for he is not a contracting party, and it is the intention of 
the contracting parties alone that is material in these cases (h). In 
each of the above cases it was contended tor the defendant that the 
contracts sued upon were wagering contracts, but in each it was held 
that, though the transactions were of a highly speculative character, 
and though, so far as the defendant personally was concerned, he 
entered into the contracts as gambling transactions, there was no 
evidence to show that the other contracting party had also the intention 
to gamble. “ The Indian Contract Act in section 30 provides that 
agreements by way of wager are void; but that a transaction may fall 
within this provision of the law there must be at least two parties, the 
agreement between them must be by way of wager, and both sides 
must be parties to that wager ” (c). In the last two cases the suit 
was by the broker as plaintiff to recover from the defendant the loss 
paid by the plaintiff on behalf of the defendant. 

Oral evidence of agreement being by way of wager_.Tin ugh an 

agreement in writing may o.stensibly be for the purchase and sale of 
goods deliverable on a certain day, oral evidence is admi.ssible to prove 
that the intention of tho parties was only to pay the difference. Huch 
“ intention” is a “fact” within the meam'ngof s. 3 of the Evidence Act 
(sec cl. I, illustration (d)), and it may be proved by oral evidence under 
s. 92, proviso 1, of the .same Act, ns, if proved, it woidd invalidate the 
agreement under the provisions of the section now under consideration 
(d). The same principle has been reiterated in recent cases, following 
the English case of Vnivmid Stock Exchange, Ltd. v. Strachan, (e). 


(6) PerMlM T, Manekji (1898) 22 Bum. broker were (jroved to bo « sillla broker 
899, 907; Siumn v. Tiikerm/ (1904) 28 (e) Satimm y. Takmy (1901) 28 Bom. 

R)in. 616, 624. The observation in the 616, at p. 621, 
jaf^ment in Tod V. on |). 446 (d) Awapehani Hemchand v. Champti 

of the report, that the broker there “ was t/jtrcAand (IS 88 ) 12 Uom. 585, dissent- 
not shown to be a sitUa broker though jug from Juggernaulh Seu> Hux v. Ran 
no doubt a good many of the contracts ZJ^f(1883) 90al. 701. SeealsoJfajair- 
ho negotiated were settled by differences," v. ManchkMai (im) Z B. H C. 
does not imply that tlic decision would q q 79 , 
in any way have been affected if the [1896J A. C. 166. 
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S. 30. Thus in a Bombay case (/) Tyabji, J., said: “In order to 
ascertain the real intention of the parties the Court must look at all 
the surromdinrj circumimees, and would even go behind a written 
provision of the contract to jndge for itself whether such provision 
wa.s inserted merely for the purpose of concealing the real nature of 
the transaction.” And in another Bombay case {g) Jenkins, C.J,, 
said: “ The law says that we must find, as best wo can, the trne 
intention of the parties; we must not take them at their written 
word, but we must probe among the surrounding circumstances to 
find out what they really meant. ... We are not, and wc must not 
be, bound by the mere formal rectitude of the documents if in fact 
there lurks behind them the common intention to wager, and parties 
cannot be allowed to obtain from the Courts any sanction for their 
wagers merely because they use a form which is not a true expression 
of their common purpose and intention. The [surrounding circum¬ 
stances] and the jmsition of the pitrlm and the history of dealings of 
this class arc legitimate, though not exclusive, matters for our inve.sti- 
gation into the true intention of the parties.” In a still later case (/i) 
Davar, J., said : “ What the Court has to do is not simply to look at 
the transactions as they appear on the face of them, but to go beliind 
and beyond them, and ascertain the true nature of the dealings bcu- 
ween the parties by probing into suirounding circumstances and 
minutely examining the position of the parties and the general character 
of the business carried on by them.” “ In this cksa of suits it woiJd 
be almost idle to expect to get at the truth unless the Court takes the 
widest possible outlook consistent with the provisions of the Indian 
Contract Act; otherwise the result would be that the statute could be 
violated with impunity by the simple and habitual device of cloaking 
wagers in the guise of contracts ” (i). Thus the conduct of the partie.s 
in the matter of the transaction in question is relevant for if no delivery 
is asked for or offered, the presumption is that the transaction was a 
wager on the rise or fall of the market (j ). In Motilal v. Govind- 


if) Perosha v. Manetji (1898) 22 Bom. 
899, 903. 

Doshi Talahhi v. SJmH Vjamt 
VeUi '1899) 24 Bom. 227, 230. 

(A) Humukhrai v. Narotamdai (1907) 
9 Bom. L. 11 125, at p. 137. 


(t) Per Bachelor, J., in Molild v. 
Govindram (1906) 30 Bom. 83, at 
p. 99. 

(ji) Motilal V. Govindram (1906) 0 
Bom. 83, 95; Ethoor Dost v. Venhat 
svfM Kan (1893) 18 Mad, 306, 309 




WAGERING CONTRACTS—INTENTION OF PARTIES. 245 

ram (i), {Ee fact that the plaintiff took the •pamh rate as the measure of S. 30. 
his damages, and not the market rate, was held to be a plain indic¬ 
ation that the parties never intended to give and take delivery. The 
means and ability of the parties to perform the contract in question 
are also relevant (/), The general character of the plaintiff's business 
is also material, for if it appears that the normal and regular course of 
the plaintiff’s transaction was to pay and receive differences only, the 
presumption is that the transaction in (juestion was merely a bargain 
for differences. This presumption was applied in a case where the 
plaintiff dealt in several lacs of Government paper, and the evidence 
showed that he neither delivered nor received Government paper 
e.vcept on one single occasion just Wore he brought the suit (m). It 
was also applied in a case where the plaintiff’s tran-saetions in linseed 
amounted to about 350,000 ewts. in two years, and the only linseed 
actually delivered during that period was 2,219 cwts., and that too 
under c.vccptional circumstances (»). To determine the general 
character of the plaintiff’s business, the Court ought to inquire how 
other contracts that may have been entered into by the plaintiff with 
the same defendant, or even with third parties, and relating to the 
goods in question, were previously performed by the plaintiff, whether 
by payment of differences or by delivery of goods, Thms where it 
appeared that at the vaiJa for which the contracts in question 
had been made the plaintiff had neither given nor taken any deli¬ 
very of any cotton, it was held that the evidence tendered by the 
plaintiff to show that at otlwr ra das he had given and taken delivery 
of cotton was admissible, and that the lower Court was wrong in ex¬ 
cluding this evidence (a). Upon the same principle, evidence is 
admissible to show that in the case of a particular class of contracts, 
or of contracts rclailfeig to a particular commodity, the normal course 
of dealing is to pay difl'erences only. Thus in dMW v. Govitidram (p), 
where the question was whether certain forward contracts between 
two Marwari firms for the sale and delivery of linseed were gambling 

(l) (1906) 30 Bom. 8.3, 96. (1895) 13 Mad. 306, 308, 309. 

11) Aonj Yet Lone J; Co, v, Lowji (n) MotiUU v. Oovindram (1908) 30 
Kanjee (1901) 29 Col. 461, 467 (loot) Bom, 83, 93. 

469; Ketaridund v. Mmtanjee (1899) (o) Chatiduld t. Siihruihrai (1905) 

1 Bom. L R. 26.3,264; Perotha v. Mantk- 26 Bom. 291. 

ji (1898) 22 Bom. 899, 907. (p) (1906) 30 Bom. 83, 92. 

(m) Pehoof Dottv, Venkaiamtbba Bau 
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8. SO. transactions evidence was admitted which showed that contracts of 
similar form were commonly made in the Marwari bazar in Bombay 
in iSamvat Wh? with no intention of giving or taking delivery of 
linseed, but with the sole object of gamblimg in differences. This 
evidence was objected to on the ground that it was res irder alios 
acta, but the objection was overruled, Bachelor, J., observing, “In 
admitting this evidence as to the real character of precisely similar 
agreements made under the same conditions of time and place and 
circumstances I do not think that I am straining the provisions of the 
Evidence Act, e.g., s. 7 {q), and I may call in aid a passage from the 
judgment of Jenkins, C.J., in Doshi Talakshi’s case (r); there the 
learned Chief Justice, in speaking of the ‘ surrounding circumstances ’ 
of the agreements in that case, says that these circumstances 
‘ and the position of the parties and the history of dealing: of this class 
are legitimate, though not exclusive, matters for our investigation into 
the true intention of the parties.’ ” In Doshi Talahhi’s case, it will 
be remembered, the question was whether certain contracts entered 
into in Dholcra for the sale of Broach cotton and the delivery thereof 
in Bombay were wagering contracts, and evidence was admitted to 
show that, with one doubtful exception, no contracts similar to those 
in the suit were completed otherwise than by payment of differences. 
In Sassoon v. Tokersey {«) evidence was admitted which showed that 
imder contracts for the sale and purchase of American cotton incor¬ 
porating the rules of the Liverpool Cotton Association delivery does 
take place to a considerable extent. 

Wagering Policies.—The cases of life insurance and marine 
insurance afford illustrations of another variety of w'agering contracts. 
In England a policy of insurance on the life of a person in which the 
insurer has no interest is void by 14 Geo. III. c. 48. That Act forbids 
insurance “ on the life or lives of any person or persons or on any other 
event or events whatsoever wherein the person or persons for whose 
use, benefit, or whose account such policy or policies shall be made 
shall have no interest or by way of wagering or gaming.” This 
statute does not appear to apply to British India ((). 

( 7 ) “Facts which . . . constitote the (s) (1904) 28 Bom. 616, 624. 

state of things under which they (facts (t)ItisnotintheCollection of Statutes 

in issue) happened, are relevant.” relating to India, published by the Govem- 

(r) (1899) 24 Bom. 227, at p. 231. ment of India, in 1899, in two volomes. 
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In Ahmi v. Positive Oovemmeni Security Life Itmrance Co. (u) 
the High Court of Bombay held that in India an insurance for a term 
of years on the life of a person in whom the insiuer had no interest was 
void under this section. In that case the defendant company issued 
a policy for a term of 10 years for lls. 25,000 on the life of Mehbub Bi, 
the wife of a clerk in the employ of the plaintifi’s husband. About a 
week after Mehbub Bi assigned the policy to the plaintiff. Mehbub 
Bi died a month later, and the plaintiff as assignee of tlie policy sued 
to recover Es. 25,000 from the defendants. It was held on the evi¬ 
dence that the policy was not effected by Mehbub Bi for her own use 
and benefit, but had been effected by the plaintiff’s husband for his 
own use and benefit, and that it was void as a wagering transaction, 
he having no interest in the life of Mehbub Bi. 

In a recent Madras case (») the plaintiff lent a sum of money to the 
defendants on the risk of a ship belonging to them. On 3rd August, 
1896, the defendants passed a writing to the plaintiff which, after 
reciting the loan on the risk of the ship “ now under sail to Nicobars ” 
from Negapatam, provided for the payment by the defendants to the 
plaintiff on 20th March, 1897, of the loan, with interest thereon at the 
rate of 18 [ler cent. ])er annum, if the ship returned safe to Negapatam 
after completion of her voyage, but that if she did not return the 
plaintiff lost his money. The ship had left Negapatam on 2.3rd July, 
1896, and was lost at sea three days later. In a suit by the plaintiff 
to recover the amount of the loan on the ground that the ship waa lost 
before the date, of the agreement, it was held that the agreement was 
by way of wager and void under this section. Davies, J., said that 
agreements similar to this were in vogue in England up to the time of 
the passing of 19 Geo. II. c. 37 under the names sometimes olfosim 
nmlicum and sometimes usura marilitm, but as they were considered 
to give an opening for usurious and gaming contracts, they were 
forbidden by that 3tatutC4 

Promissory note for debt due on a wagering contract.— 
Agreements by way of wager being void, no suit will lie on a promis¬ 
sory note for a debt due on a wagering contract. Such a note must 
be regarded “ as made without consideration ”; for “ a contract which 


(a) (1898) 23 Horn. 191. malai CheUi (1901) 26 Mad. 661. 

(«) Vappakandu Marakayar v. Anna- 
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8- 30. is itself null and void cannot be treated as any consideration for a 
promissory note ” (le). 

Suit to recover deposit.—The prohibition contained in this 
section as regards the recovery of money deposited pending the event 
of a bet applies only to the case of winners. The winner of a wager 
or a bet cannot sue to recover the amount deposited by the loser with 
the stake-holder, but it is quite competent to the loser to recover back 
his deposit before the stake-holder has paid it over to the winner. In 
a case, however, governed by the provisions of Bombay Act 111 of 
1865, even a loser cannot recover back the deposit (■<■). 

Lotteries.—s. 294A of the Indian Penal Code makes it penal 
to keep any ofhee or place for the purpose of drawing any lottery not 
authorised by Government or to publish any proposal to pay any sum, 
or to deliver any goods, or to do or forbear doing anything for the 
benefit of any jjerson on any event or contingency relative or 
applicabletothedrawingof any ticket, lot, number, or figure in any 
such lottery. 

Before the enactment of this section of the Code lotteries not 
authorised by Government were prohibited in India by Act V of 1844. 
The Act declares all such lotteries “ common and public nuisances and 
against law.” The Act was repealed by the Penal Code Amendment 


(w) Triknm D<mo(lh(tr v. Lah Amr- 
chnvd (1871) S B. H. C. A. C. I3i. Seo 
also Doshi Talakshi v. Shah Ujnmi 
Veki (1893) 24 Bom. 227; Verosha v. 
Maveiji (1898) 22 Bom. 899; Kong Yr/. 
Lone Co., v. Lotojee Nanjee (1901) 29 
Oal. 401, L. B. 28 1. A. 239. In Kngtand 
the law is complicated by statutory 
provisions which have been the 
subject of much doubt. Securities 
for money won at gaming, etc., or lent 
for the like purposes, are treated as given 
on an illegal consideration: 6 & 0 Wm. 
4, c. 41, B. 1; and money paid to satisfy 
gaming debts at the loeer’s request, and 
loans of money to be used in wagering 
and to be repaid only if the borrower 
wins, arc not recoverable: Gaming 
Act, 1892; Rt O'Shea [1911] 2 K. B. 981. 


Yet forbearance to sue on a gaming secu¬ 
rity, or to enforce it by tlie social pres¬ 
sure of declaring the debtor in default, 
has been held to be a good consideration 
by the majority of the 0. A. hyam v. 
Si%aH King[im]2 K. B. G9fi ; see Prof. 
Dicey's criticism in L. Q. R. xxv. 76, 
pointing out that the practical result is 
to make gambling debts recoverable. 
Decisions on the terms of English sta¬ 
tutes can, of course, have no direct appli- 
cation in India. 

(x) Ramchandra v. Gan^mn (1910) 
12 Bom. L. R. 690; Dayabhai Tribhovan- 
das V. Lakhmichand Pamchand (1886) 
9 Bom. 358. English decisions to the 
same effect are collected in Burge v. 
Ashley and SmiOi [1900] 1 Q. B. 744. 
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Act XXVII of 1870, and in its place s. 294.t was inserted in the Code S. 30. 
(see s. 10 of the amending Act). 

Where a particular aasociation is authorized by the Government 
of India by a letter to hold a lottery, the effect is that no prosecution 
would lie under the criminal law. But a sale or purchase of a ticket 
in such a lottery will still be a wagering contract imder this section as 
well as under the Bombay Act; for the Government cannot by a letter 
overrule the Imperial Act or the Acts of tho Local Ijcgislature {y). 

Wkit is a Lottery ?—“ Lotteries ordinarily understood are games of 
chance in which the event of either gain or lo.ss of the absolute right to 
a prize or prizes by the person concerned is made wholly dependent 
upon the drawing or casting of lots, and the necessary effect of which 
is to beget a spirit of speculation and gaming that is often productive 
of serious evils.” It was so stated in a Madras case (z) where an 
agreement was entered into between twenty jjcrsons whereby it was 
provided that each should subscrilro Rs. 200 by monthly instalments 
of Rs. 10, and that each in his turn, as determined by lot, shmdd take 
the whole of the subscriptions for one month. The defendant contri¬ 
buted Rs. 10 every month for a period of ten mouths, and in the tenth 
month he got his lot of Rs. 200. Thereupon a bond was taken from 
him by the plaintiff, who was tho agent in tho business, for tho remain¬ 
ing Rs. 100 in order to ensure the future regular payment of monthly 
instalments for the further period of ten months. In a suit uixm the 
bond it was contended that tho transaction was illegal as being a 
lottery within the meaning of Act V of 1844, and that the suit therefore 
could not be maintained. It was held that the transaction did not 
amount to a lottery. Tho Court said: “ Here no such lottery appears 
to have taken place. It is not the case of a few out of a number of 
subscribers obtaining prizes by lot. By the arrangement all got a 
return of the amount of their contribution. It is simply a loan of the 
common fund to each subscriber in turn, and neither the right of the 
subscribers to the return of their contributions nor to a loan of the fund 
is made a matter of risk or speculation. No loss appears to be neces¬ 
sarily hazarded, nor any gain made a matter of chance.” 

{y) Dorabji Talav. Banef. (1918)42 (z) Kamokshi Achari y. Appavu PUlai 

Bom. 676. Tho lottery in this Cwe waa (1863) 1M. H. C. 448. 
a War Loan Lottery. 
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CHAPTER III. 

Of Contingent Contracts. 


31 .—A “ contingent contract ” is a contract to do or not 


"Contingent eon- 
(ract” defined. 


to do something, if some event, collateral to 
such contract, does or does not happen. 


lllustraiion. 

A. contracta to pay B. Kb. 10,000 if B.’s house is burnt. This is a contingent 
contract. 


of the section in general.—This short chapter of the Act appears 
to bo the original work of tho legislative department. There are some 
clauses on the subject in the draft prepared in England, bnt their 
language is quite different. We do not lorow why the word “ contin¬ 
gent,” familiar to English lawyers only in the law of real property, was 
preferred to “conditional.” The general principle is thus stated by 
the late Mr. Leake, the most comprehensive and accurate of English 
text-writers: “ Promises may be absolute or conditional. An 
absolute promise is due immediately, and independently of any event 
or contingency; as a debt due and payable at the pre,sent time.... A 
conditional promise is one of which the performance becomes duo 
only after a lapse of time, or upon the happening of some event, certain 
or uncertain ” (a). 

In the text of the Act the words “ some event collateral to such 
contract ” are not very clear. They seem on the whole to mean that 
the event is neither a performance directly promised as part of the 
contract, nor the whole of the consideration for a promise. Thus, if 
I ofier a reward for the recovery of lost goods, there is not a contingent 
contract; there is no contract at all unless and until some one, acting 
on the offer, finds the goods and brings them to me. So, if I tell B. I 
will pay him Es. 1,000 if he marries C., this is not a contingent contract 
but merely an offer which will become a contract if, without any revo¬ 
cation of it in the meantime, B. does marry C.; and therefore illustra¬ 
tion (c) to s. 32 and the illustration to s. 34, below must be read as 
implying that the agreement is made lor some present and independent 
(a) Leake on Contracts, Part 111., chap, ii., p. 464, 6th ed. 
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consideration. Again, a contract to pay a man for a piece of work is S. 31, 
very commonly made on the terms that he is to have no pay till the 
work is ail done ; but the completion of the work, being the very thing 
contracted for, is not collateral to the contract, and the contract is not 
properly said to be contingent, though the performance of the work 
may be and often is to be a condition precedent to the payment of the 
wages. 

The illustration to the section is the ordinary one of a contract of 
fire insurance. All contracts of insurance and indemnity are obviously 
contingent. So are many other kinds of contracts in both great and 
small matters. A wager is a contingent agreement, but s. 30 prevent 
it from being a contract. A contract between A. and Z. that if A. 
succeeds in his suit with regard to certain land in the po.sBession of Z. 
he shall purchase the land from Z. for Rs. 300 is contingent (b). This, 
however, is not a common type of contract. A contract to supply a 
man, in return for a fixed payment, with extracts of newspaper articles 
or paragraphs relating to a given subject which may appear during a 
given time is contingent; for the duty arises only if and when such 
matter is published in one of the journals contemplated by the parties. 

Here the contingent events do not in any necessary or probable way 
depend on the promisor’s will; but in many cases—as, for example, 
a sale on approval—the contingency may depend on an act of discre¬ 
tion to be exercised by him. 

Contingency dependent on act of party.—The distinction just now 
mentioned requires some further explanation. Words of promise 
amount to no promise at all if their operation is expressed to be depend¬ 
ent, in terms or effect, on the mere will and pleasure of the promisor, 
as if a man says that for a certain service he wiD pay whatever he him¬ 
self thinks right or reasonable (c). But the operation of a promise may 
well be dependent on a volimtary act other than the mere declaration 
of the promisor’s will to be bound. The act may be that of a third 
person; thus a promise to pay what A. shall determine is perfectly 
good. The act may also be that of the promisor himself, so long as 
it is not an act of mere arbitrary choice whether he will be bound or 
not, as in the common case of goods being sold on approval, where the 

(b) Imd V. Daudbhai (1900) 2 Bora. (c) Roberts v. Smith (1859) 4 H. & N. 

L.B. 118. 315 ; 118 R. R. 462. 
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S. 31. sale is not completed until the buyer has either approved the goods or 
kept them beyond the time allowed for trial (d). So, in the case of 
goods to be manufactured to order, it may be a term of the contract 
that the work shall be done to the customer’s approval, and then the 
customer’s judgment, acting “bmi fide and not capriciously,” is 
decisive (c). A builder’s right to recover for his work is often made 
conditional on the architect certifying that the work has in fact been 
done and properly done, and such a condition is good (/). Payment 
of a policy of insurance may be conditional on proof of the claim satis¬ 
factory to the directors of the insurance company being furnished; 
this means such proof as they may reasonably require {g). 

The English authorities were considered, and the principle applied 
by thcHigh Court ofMadras inSecretary of Stale forindia v.Amthoon{h). 
The plaintiff had entered into a contract to supply Government 
with a certain quantity of timber. One of the terms of the contract 
was that the timber should be of unexceptionable quality and should 
bo liable to be rejected if not approved by the Superintendent of the 
Gun Carriage Factory, for which it was required. The timber tend¬ 
ered was not approved by the Superintendent, and Wiis accordingly 
rejected. The plaintiff sued for breach of the contract, contending 
that the timber which he tendered ansswered the description in the 
contract. It was not alleged that the Superintendent failed to exercise 
a judgment in regard to the suitability of the wood. The lower Court 
held that, the Sujjerintendent being substantially a party, his judg¬ 
ment could not be regarded as conclusive, and that it was open to the 
plaintiff to show that his tender ought to have been accepted, but the 
Madras High Court reversed this decision, holding that it was not open 
to the plaintiff to question the reasonableness of the Superintendent’s 
disapproval. Innes, Offg. C.J., said : “The rule of the Civil Law 
that a condition the happening of which is at the will of the party 
making it is null and void as being destructive of the contract (Dig. 


{d) Klphick V. Barws (1880) 5C. P. 1), 
321. 

(<) Andrews v. Belfield (1857) 2 C. B. 
N. S. 770; 109 R. R. 885. 

(/) Morgan v. Birnk (1833) 9 Bing. 
672 ; 35 R. a 65; Clarke v. WaUon (1865) 
18 C. B. N. S. 278. 


(^) Braunskin v. Aeeidenial Death 
Insurance Co. (1861) 1 B. & S, 782 ; 124 
R. R. 745. 

(A) (1879) 5 Mad. 173. Hew, as too 
frequently in India, failure to report the 
argument has made the judgments 
obscure. 
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XLV. Tit. 1, 108) probably relates to [cases] where the promisor is not 
bound to exercise a discretion, as a promise by one to give ‘ if I am so 
minded,’ for sales and other contracts on a condition the happening of 
which was entirely subject to the result of a mental process of discrimi¬ 
nation on the part of one party were undoubtedly recognised as valid. 
(See Dig. XVIII. Tit. 1, Be Contmhnda Etntimie; see also Pothier, Part 
I. chap. i. art. iii. s. 7.) At all events, it is not a rule of the Indian 
law of contracts, and it may be doubted it it is a rule of the English 
law.” If this means that the Common Law will give effect to a merely 
illusory promise, it is not correct; but that which “ is not a rule of 
the Indian law of contracts ” seems to bo the Civil Law not a.s the 
learned Judge himself thought it was, but as some one else had sug¬ 
gested. There docs not appear to be any real difference here between 
English and Roman law. Muttusami Ayyar, J., in his following 
judgment, quoted a not very clear illustration, as from Windscheid’s 
Pandekteu, which we have been unable to identify in that author’s 
text. 

Conveiscly the operation of penal clauses in a contract may be 
made to de[)eud not only on .some default of one party, but on the 
decision of a jicrson appointed by the other party that a default con¬ 
templated by the contract has taken place. In Agliore Naul/i limmerjee 
v. TIte CakuUa Tramwmjs Co,, iJd. (f), a conductor on taking service 
with the defendant company deposited a sum of money with them as 
security for the performance of his duties subject to the condition that 
the deposit should be forfeited if there was any dereliction of duty on 
his 2 )art, as to which the certilicatc of the corairany’s manager was to 
be conclusive. In a suit by the conductor to recover the amount of 
his deposit the Court held that he was bound by the certificate of the 
manager, and that the manager was no more the comjrany than the 
engineer or architeciTwho is constituted the arbitrator, under a con¬ 
tract for works, to settle disputes as to extras or jrenalties, is identical 
with the person or body for whom the work is done. The case, how¬ 
ever, was argued and decided on s. 28. 

In some kinds of contracts, especially for the sale or letting of 
immovable property, clauses are commonly inserted expressly giving 
one or both of the parties an option to rescind the contract in specified 


S. 81. 


(i) (1885) 11 Cftl. 232, cited ia the commentary on b. 28, arUt. 
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^ 83,32. events. In such cases, and in other cases where there is a complete 
and active obligation from the first, though subject to be defeated by 
matter .subsequent, it does not seem that the contract can properly 
be called contingent. 

32.—Contingent contracts to do or not to do anything 
Eiiforccraent of if an Uncertain future event happens cannot 
lingetit ori an be enforced by law unless and until that event 

event happenhiff. i i t 

“ has happened. 

If the event becomes impos.sible, such contracts become void. 


(a) A, makes a contract with B. to buy B.'s horscif A.eurvivesC. This 
contract cannot bo enforced by law unless and until C. diesin A.’slifetimo. 

(b) A. makes a contract with B. to sell a horse to B. at a 
specilicd price if C., to whom the horse has been offered, refuses to buy him. 
i he contract cannot bo enforced by law unless and until C. refuses to buy the 
horse. 

(c) A. contracts to pay B. a sum of money when B. marries C. C. dies 
without being married to B. The contract becomes void. 


—There are some cases which may bo dealt with either under this 
section or s. 50, for it may be equally true to say that performance of a 
material part of the contract has become impossible, and that the 
contract was made on the contingency of an event which has become 
impossible; or it may be hard at first sight, at any rate, to say 
which section is the more applicable. See notes on s. 56, p. 322 
sqq., below, and Krell v. Henrtf {j\ where a contract to hire the 
use of a room in London to view the intended coronation procession 
of June, 1902, was held, in effect, to be conditional on the procession 
taking place. 

Whether a contract is of the kind specified in this section is in 
each case a question of fact. This section was relied upon in a recent 
case before the Judicial Committee, who held on the construction of 
the document that it operated as an muwnditional undertaking on 


(;)[i903)2K.B.7tt. 
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the defendant’s part to procure a loan and out of the loan to repay the Ss. 38-v 
money due to the plaintiff (k). 


33.—Contingent contracta to do or not to do anything 


Bnloroemont of 
contracts ooniin* 
gent on an event 
not happening. 


if an uncertain future event does not happen 
can be enforced when the happening of that 
event becomes impossible, and not before. 


Illuittrfliion. 


A. agrees to pay B. a sum of money if a oertain ship dues not re> 
turn. The ship is sunk. The contract can bo enforced rrhon the ship sinks. 

34.—If the future event on which a contract is con. 

tin sent is the way in which a person will act 

When event on ® 

which contract is at an Unspecified time, the event shall be con- 

contingent to bo ^ 

deemod impossible, sldered to become impossible when such 
conduct of a living persoii docs anything which renders it impos- 
** sible that he should so act within any definite 

time, or otherwise than under further contingencies. 


lllualration. 

A. agrees to pay B. a sum of money if B. marries C. C. marries D. 
The marriage of B. to C. must now bo considered impossible, although it is 
possible that I), may die and that C. may afterwards marry B. 


—Ss. 32 and 33 cannot be made plainer by any commentary. S. 
34 is in accordance with very old English authority. A man who has 
contracted to sell and convey a piece of land to A. on a certain date 
breaks his contract by conveying it to Z. before that date, though he 
might possibly get the land back in the meantime (1). English oases 
on conditional gilts in wills ought not to be cited in this connection, 
the rules applicable to the construction of wills being in some respects 
peculiar. The illustration to the section, in which it must be assumed 
that A.’s agreement is made for some distinct consideration, as other¬ 
wise it would be merely a proposal, may therefore be taken as declaring 
the common law. 


(k) Vimnji Sons ds Co. v. Shapurji {1) Choke, J., Y. B» 21 Ed. IV. 55, pi 
(1912) 36 Bom. 387, L. R 391. A. 162, 26. 
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Bi. 86,36. 35.—Contingent contracts to do or not to do anything f 

a specified uncertain event happens within a 
oid'S become void if, at the expii’af ion 

ha|ip™i'',l!"SBi)("r happen- 

tied fvint mthm qj jf tjefope the time fixed, sucli event 

becomes impossible. 

Contingent contracts to do or not to do an}'thing if a 
. specified 'incertain event does not haiipen 

when contracts ^ ^ ^ ^ 

may bo iiifor.cii witliiii a fixed time may be enforced by law 

which are con- . 

tinyent on «pccifi«i wlicii tile time fixed has expired and such 

event not happen- i i e i • 

ing within fixed cvcTit has iiot happened, or, beiore the time 
fixed has e.xpired, if it becomes certain that 
such event will not happen. 


Illuslralions. 

(n) A. protni.sps to pay 15. a sum of money if a certain ship returns within 
a year. ’I’lic contract may ho enforced if the ship returns within the year ; 
and becomes void if the ship is burnt within the year. 

(ii) A. ]iromises to pay 15. a sum of money if a certain ship does not return 
within a year. The contract may he enforced if the ship does not return 
within the year, or is burnt within tlie year. 

36.—Conthigent agreements to do or not to do anything, 

if an impossible event happens, are voki, 
Aj?reement con- . 

tingontonimpo.s- wlicthcr the impossibility of the event is 

sible events Void. , , i • i 

known or not to the parties to tiie agreement 
at the time when it is made. 


IllustrcUton/t. 

(a) A. agrees to pay B. 1,000 rupees if two straight lines should enclose a 
space. The agreement is void. 

(b) A. agrees to pay B. 1,000 rupees if B. will marry A.’s daughter C. 
C. was dead at the time of the agreement. The agreement is void. 


—The two last foregoing sections explain themselves. Before 
leaving this chapter we may note that somewhat similar provisions as 
to transfers of property made subject to conditions occur in the Trans¬ 
fer of Property Act, 1882; see especially ss. 26—34. A conditional 
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transfer of property, though it may be, and often is, made in pursuance Ss. 36,37. 
of a contract, is not, of course, itself a contract. It was therefore 
necessary to lay down distinct and independent, though m .re or less 
analogous, rules .or such transactions. 

CHAPTER IV. 

Of the Performance of Contracts. 

CmUracts lohcli tmtsl he 'perfmmil. 

87 .— The parties to a contract must either jicrform, or 
Obligation ai offer to perform, their resjici tive proniisea, 
parties to contracts, performance is (lispci'sod with or 

excused under the provisions of this Ait, or of iii'y otlier law. 

Promises bind the representatives of the prond.sors in 
case of the deatli of sucli promises before perfornuince 
unless a contrary intention appears from tlic contract. 

lUuslnilions. 

(a) A. promisos to deliver goods to B. on a certain day on pnyinnnt of 
R.’’. 1,000. A. dies before that day. A.’s representatives aro bound to 
deliver tlie goods to B.,and B.is bound to pay the R-<. 1,000 to A.'s represent¬ 
atives. 

(b) A. promises to paint a picture for B. by a certain day, at a certain 
price. A. dies before the day. Tlio contract cannot bo enforced either by 
A. *8 representatives or by B. 


Performance and discharge.—A contract, being an agreement 
enforceable by law ( 3 . 2 , p. 11 , above) creates a legal obligation, which 
subsi.sts rmtil discharged. Performance of the promise or promises 
remaining to be performed is the principal and mo.st usual mode of 
discharge, but there are several others. Accordingly the usual methods 
of approved text-writers is to make discharge of Contract a main head 
of the subject, and treat of Performance and other ways of discharge, 
such as agreement of the parties, breach of the contract, and operation 
of law, under distinct chapters or subdivisions, as may be seen in the 
works of the late Mr. Leake and of Sir W. Anson. This Act, for 
some reason which does not appear, has made “ The Performance of 
17 



268 


THE mDIAN CONTBACT ACT. 


87. Contracts ” the principal title, with the somewhat curious result of 
includiug under it a group of sections (62—67) on “ Contracts which 
need not be performed.” Whatever may be the merits of this innova¬ 
tion, elegance is not one of them. It is sufficient for practical purposes, 
however, if the law is intelligibly stated in some kind of coherent order. 

The sections (51—f)8) on the Performance of Reciprocal Promises 
really belong to the head of Interpretation, which is not separately 
dealt with by the Act. 

This section has some resemblance to a clause of the original draft 
(cl. 30), which, however, seems rather intended to define what perfor¬ 
mance is sufficient than to lay down any duty of performance in 
general. As to performance by an agent, see s. 40, below. The rule of 
the Common Law which is here affirmed in the second paragr.aph was 
.stated in England in 1869 by Willcs, J., a judge of very great learning 
and authority: “ Generally sjieaking, contracts bind the executor or 
administrator, thoiigli not named. Where, however, personal con¬ 
siderations are of the foundation of the contract, as in cases of principal 
and agent and master and servant, the death of either party puts an 
end to the relation (w); and, in respect of service after the death, the 
contract is di.ssolved, unless there be a stipulation express or implied 
to the contrary ” («). 

Such personal considerations as are here mentioned extend, as 
shown by illustration (b) to the present section, to contracts involving 
special personal confidence or the exercise of special skill {cp. s. 40, p. 
287, below). Tliey do not extend to mere exercise of ordinary dis¬ 
cretion. The executors of a man who has ordered goods deliverable 
by instalments under a continuing contract may be bound to accept 
the remaining instalments, for the duty or discretion of seeing that 
the goods supplied are according to contract does not require any 
personal qualification (o). 

Succession to benefit of contract—Neither the present section 
nor anything else in the Act lays down any rule as to the manner in 

(m) The use o! “relationship” as (it) Farrow v. Wilton, L-K 4 C. P. 
equivalent to “ relation ” in this sense 744,746. 

has been common for some years, but (o) Wenlvmlh v. Cock (1839) 10 A. 
is improper. Willes, J., would certainly & E. 42, 60 R. B. 316. 
not have approved it. 
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which 01 the extent to which persons other than the original promisee 
may become entitled to enforce a promise. 

Generally the representatives of a deceased promisee may enforce 
subsisting contracts with him for the benefit of his estate. It is no real 
exception to this rule that in some cases the nature of the contract is in 
itself, or may be made by the intention of the parties, such that the 
obligation is determined by the death of the promisee. The most 
obvious example is the contract to marry in the Common Law. 
Another more seeming than real exception is where performance by 
the other party is conditional on some performance by the deceased 
which was not completed in his lifetime and is of such a personal 
character that performance by his representatives camiot be equiva¬ 
lent. An architect’s executor, for example, cannot insist on complet¬ 
ing an unfinished design, oven if he is a skilled architect himself; and 
accordingly hccaimot fulfil the conditions on which payment,or further 
payment, as the case may be, would have become due. But a buil¬ 
der’s executors may bo entitled and bound to perform his contracts 
for ordinary building work, for they have only to procure workmen 
of ordinary competence, and similarly in other ca-ses. It is to be 
remembered that all rules of this kind are in aid of the presumed inten¬ 
tion of the parties, and if the parties have expressed a special intention 
it must prevail. 

Payments actually earned and due to a man before his death, 
though for services of a confidential or personal kind, ore q portion of 
his estate as much as any other debts, and accordingly his representa¬ 
tives succeed to his right of action for them, and may recover them. 
This is indeed, as a general proposition, elementary, though doubts 
may be raised on particular facts as to what were exactly the rights 
acquired by an original contracting party in his lifetime (p). The 
same rule applies to rights of action for conventional damages or 
penalties {q). 

(p) Stubbs V. Hotymll R. Co. (18S7). that in bia lifetime he could not have 
L. E. 2 Ei. .SIl. The argument for the sued for any instalment until hehaddone 
defendant was that the contract was the whole of the work, which would 
really entire, and the payment by instal. reduce the contract to an absurdity His 
ments only a matter of convenience, and death put an end to the contract, but 
that the full performance of the contract did not destroy rights of action which he 
had econie impossible by the original had already acquired, 
party’s death. But such an argument (q) Beclham y. Drake (1849) 2 H 
could be maintained only by showing L. C. 579; 81 R. R. 301 . 
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87. But 8 cause of action for damages for injuries of a merely personal 
nature, though arising out of a breach of contract, cannot be sued 
upon by or against executors (r). So it is in the case of breach of 
promise of marriage in England, at all events unfess special pccimiaiy 
damages can be proved (s) ; and so it is understood to be with regard 
to personal injuries caused by negligence in the performance of a con¬ 
tract, though, as above mentioned, a sum agreed in the party’s life¬ 
time as compensation even for such injuries is part of his personal 
estate, and the right to sue for it passes to his representatives. 

“ Although a right of action for not marrying or not curing, in 
breach of an agreenrent to marry or cure, would not generally pass to 
the assignees [in bankruptcy], I conceive that a right to a sum of 
money, whether ascertained or not, expressly agreed to be paid in 
the event of failing to marry or to cure, would pass ” ((). 

The rights of an insolvent debtor’s assignees to sue on his contracts 
depend, of course, on statute; but in the absence of more specific pro¬ 
visions they arc governed by the same principles as an executor’s. See 
Notes to s. 97 below. 

Assignment of contracts.—Broadly speaking, the benefit of a con¬ 
tract can be assigned, but not the burden, subject to the same exception 
of strictly personal contracts that has been mentioned as affecting the 
powers and duties of executors. The principles were lately laid down 
anew by the Comt of appeal in England : “ Neither ,it law nor in 
equity could the burden of a contract bo shifted off the shoulders of 
a contractor on to those of another without the consent of the con- 
tractee. A debtor cannot relieve himself of his liability to his creditor 
by assigning the hurden of the obligation to some one else; this can 
only be brought about by the consent of all three, and involves the 

release of the original debtor_On the other hand, it is equally clear 

that the benefit of a contract can be assigned, and wherever the con¬ 
sideration has been executed, and nothing more remains but to enforce 
the obligation against the party who has received the consideration. 


(r) Sco, Indian Succession Act, 18G5, 
B. 2(i8, and Probate and Administration 
Act, 1881, s. 89. 

(.t) Cltamkrlain v. Williamson 11814) 
2 M. A S. 408 ; 15 K R. 295; Finky v. 
Chimty (1888) 20 Q. B. Div. 494; As to 


what will amount to special damage: 
Quirk V. r/K»fl(n[1915] 1 K. B. 798. 

{t) Opinion of Maiilo, J., given to the 
House of Lords in BeckiMm v. Drakt 
(1849) 2 H. L. C. at p. 022; 81 R. R. 829. 
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tho light to enforce it can be assigned, and can be put in suit by the S. 
assignee in liis own name after notice. .. There i.s, however, another 
class of contracts where there are mutual obligations still to be 
enforced, and where it is impossible to say that tho whole 
consideration has been executed. Contracts of this class cannot 
be as,>!igncd at all in the sense of discharging the original contractee 
and creating privity or ejuasi-privity with a substituted person.... 

To suits on these contracts, therefore, the original contractee 
must be a party whatever his rights as between him and, his 
assignee. He cannot enforce the contract without showing ability 
on his part to perform the conditions pcrformablc by him under 
the contract. This is the reason why contracts involving special 
personal qualifications in the contractor are said, i)crliaps some¬ 
what loo.scly. not to be assignable.” Not that the burden of a 
contract can ever really be assigned, but sometimes it may be 
discharged by a delegated performance (in which case it docs not 
matter to the promisee what arc the exact relations of agency or other 
wise between the promisor and his delegate), and sometimes not («). 

The Contract Act has no section dealing generally with assignabi¬ 
lity of contracts. A contract which, under section 40, is such that the 
prornifior must [jcrform it in person has been held not to be assignable. 

“ When considerations connected with the person with whom a contract 
is made form a material element of the contract, it may well be that 
such a contract on that ground alone is one which could not be assigned 
without the promisor’s consent, so as to entitle the assignee to sue 
him on it ” (c). Thus where R. agreed with M., tho proprietor of an 
indigo concern, to sow indigo taking the seed from M.’s concern on 
four biggahs of laml out of his holding selected by M. or his Amlah, 
and, when the ijidigo was fit for weeding and reaping, to weed and 
reap it according to the instructions of the Amlah of the concern, 
and if any portion of the said land was in the judgment of the Amlah 
found bad, in lieu thereof to get some other land in his holding 
selected and measured by the Amlah, it was held that the contract 
was entered into with reference to the personal position, circumstances 
and qualifications of M. and his Amlah, and M. could not assign the 

(u) TolHrit V. AmciM CemenI (r) Tomey v. Haim Sahi (1890) 17 
Mamlacimm [1902] 2 K. B. 660, 668, Cal. 116. at p. 121. 

669, per Collins, M. R. 
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contra«t without the consent of R. (ui). Similarly, where A., a salt 
manufacturer, agreed with B. to manufacture for him for a period of 
seven years such quantity of salt as B. required in consideration of B. 
paying him at a fixed rate, four months’ credit after each delivery 
being allowed to B., and of his paying Government taxes and dues, 
and executing all but petty repairs in A.’s factory, it was held that the 
contract was based upon personal considerations, and that it was not 
therefore competent to B. to assign the contract without A.’s consent (x). 
After referring to the terms of the contract the Court said: 
“ There is therefore not only credit given to [B.] in the matter of 
payment, but other liabilities are thrown upon him, the discharge of 
which depended upon his solvency, and there is also a certain discretion 
vested in him in regard to the quantity of salt to be demanded (//). 
You have a right to the benefit you contemplate from the character, 
credit, and substance of the party with whom you contract ” ( 2 ), 
But where A. agreed'to sell certain gunny bags to B. which were to 
be delivered in monthly irustalments for a period of six months, and the 
contract contained certain buyer’s options as to quality and packing, 
it was held that the clause as to buyers option did not preclude B. from 
assigning the contract {»). “ There is nothing,” it was said, “ on the 
face of the contract to suggest that any credit was given by the defend¬ 
ant company to the original purchaser or that any circumstance of an 
especial or particular character existed which led to the making of the 
contract between the parties thereto ” (6). See Specific Relief Act, s. 
21 (b) and illustrations. 

We next proceed to consider whether a contract for the future 
delivery of goods can be assigned under the Indian law; that is, if A. 
agrees to sell, say, rapeseed, cotton or gutmy bags to B., deliverable at 
a future day, whether cither party can assign the contract without the 
consent of the other, while the contract is still executory, so as to 
enable the assignee to maintain an action in his own right and in his 


(w) Ibid. 

(x) Naitmivaija Ourukkal v, Kadir 
Ai»iiia!(1894)17Ma(i. 168. 

(y) Ibid., p. 174. The deciBion also 
proceeded on the ground that the con¬ 
tract was executory, and its aasignment 
as such was inralid without A.'a consent 
(it. p. 175). 


( 2 ) Humble v. Hunter (1848) 12 Q. B, 
310, at p. 317; Arkansas Smelling Co. 
V. Bdden Co., 127 U. S. 379, 380. 

(a) Jaffer Meher Alt v. Budge Budgt 
Jute Mills Co. (1906) 33 Cal. 702, affirmed 
on appeal 34 Cal. 289. 

(i) Ibid, p. 707. 
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own name. In Tod v. Lakhmidos (c), decided in the year 1892, it waa 
held by the High Court of Bombay that neither the seller nor the 
buyer of goods, where the goods are to be delivered at a future day, 
can assign the contract, before the date fixed for delivery, to a third 
person without the consent of the other so as to entitle the assignee to 
sue in his own name; but that there was no objection to a suit brought 
by the assignor and assignee as co-plamtifls, for when the suit is by 
them both, there is no question as to which of them is to recover (d). 
The decision expressly proceeded upon the principle of the English law 
that where a contract is still executory the burden thereof cannot be 
assigned. The Court was not called upon to decide whether the 
interest of the seller or buyer in the contracts was aisignablo as an 
actionable claim within the meaning of the Transfer of Proiierty Act: 
for that Act, though passed in the year 1882, was not extended to the 
Bombay Presidency until 1st January, 1893, and the case was heard and 
decided about eleven iiionths before that date (e). An actionable claim 
is defined in s. 3 of that Act as a claim to any debt (except secured 
debts), or to any beneficial interest in moveable property not in the 
possession, either actual or constructive, of the elaimant, whether 
such debt or beneficial interest be existent, accruing, conditional, 
or contingent. An actionable claim can always be assigned, 
but the assiignment, to be complete and effectual, must be 
effected by an instrument in writing; and upon the execution 
of such instrument all the rights and remedies of the assignor 
vest in the assignee, who may thereupon .sue in his own name 
without making the assignor a party to the suit (/). As regards 
the interests of a buyer of goods in a contract for forward delivery, 
it has now been held by the High Court of Calcutta, in Jaffer 
Meher Ali v. Budye Budge Jute Mills Co, (g), and by the High Court 
of Bombay, in Ilumraj Morarji v. Nathoo Gmgaram (/»), that such 
interest is an actionable claim within the meaning of the Transfer of 
Property Act, and may be assigned as such so as to enable the assignee 

(c) (1892) 10 Bom. 441. of the Chief Court of Lower Burma. 

(i) lbii.:Jiwinv.BajiOoman(\WZ) (/) Transfer of Property Act, 1882, 
5 Bom. L, R. 373. b. 130 , as amended by Act II of 1900. 

(e) The Act is not yet extended to (p) (1906) 33 Cal. 702, affirmed on 
the Punjab, nor to British Burma, ex- appeal in 34 Cal. 289. 
copt the area included within the local (b) (1907) 9 Bom. L R. 838. 
limits of the ordinary ciril jurisdiction 
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8. 37. to sue in his own name. In the former case Sale, J., said: “ The rule 
as regards the asisignability of contracts in this country is that the 
benefit of a contract for the purchase of goods as distinguished from 
the liability thereunder may be assigned, understanding by the term 
bmrfil the beneficial right or intereiit of the party under the contract 
and the right to sue to recover the benefits created thereby. This rule 
is, however, subject to two qualifications: finst, that the benefit sought 
to be assigned is not coupled to any liability or obligation that the 
assignor is bound to fulfil, and, iie.vt, that the contract is not one 
which has been induced by personal qualifications or considerations 
as regards the parties to it. Neither of these exceptions, I think, 
applies to the pre.sent case. There is nothing on the face of the 
contract to suggest that any credit was given by the defendant com¬ 
pany to the original purchaser, or that any circumstance of an 
especial or personal character existed which led to the making of the 
contract between the parties thereto, nor, looking at the terms of 
the contract, docs it apjrcar to impose any liability or obligation of a 
personal character on the assignor wdiich would prevent the operation 
of the rule of assignability. The contract is lor the sale on the usual 
teniis of a certain quantity of gunrry bags to Cas,sim Karim, and 
subject to the exercise of certain options the purchaser has an 
absolute right to call for delivery of the goods on payment 
of the price. I am inclined to think that the right to claim the 
benefit of the contract, or, in other words, the right on certain 
corrditions to call for delivery of the goods mentioned in the 
contract, constitutes a ‘ beneficial interest in moveable property, 
conditional or contingent,’ within the meaning of the definition of an 
actionable claim in section 3 of the Transfer of Property Act, and as 
such is assignable.” And in the Bombay case, where also the assign¬ 
ment was by the buyer, Jenkins, C.J., said: “ What was transferred 
was, in my opinion, property, and under section 6 of the Transfer of 
ftoperty Act property of any kind may be transferred except as 
therein provided. None of the specified exceptions would have included 
what Sharifibhoy [buyer] purported to transfer, and I further hold 
■ that the subject of the transfer was an actionable claim, and so 
Chapter VIII of the Transfer of Property Act (j) applies. That this 


(i) That is the Chapter of Transfers of Actionable Claims. 
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view of the Transfer of Property Act does not involve any material 8. 37, 
change in the law as previously understood in Bombay is apparent 
from what was said by VVestropp, C.J., in Dayabhai Difchmd v. 
DuUnhhmm Buyanm'’ (j). Jnthe la^t ment’oned care, A. agreed to 
soil ceitain shares to B., (h liverabie at a future day. A., that is the 
selkr. assigned the contract to C. (it docs not appear (Exactly when or 
how), and C. sued B. for damages for refusing to take delivery. The 
District Judge, without examining the circumstances, held that such a 
contract vva-s not assignable, but the case was remitted to him to deter¬ 
mine upon all the facts. Westropp,C.J.,said : “The District Judge 
should . . . have held that in equity it [contract] was assignable for 
a valuable consideration (Sjience, Eq. Juris. 852) {k), subject, no doubt, 

(generally s])caking), to the equities (if any) which may have exi.stcd 
between the defendant and the original vendor.” It has yet to be 
decided whether the right of a selkr to call for payment of the price of 
goods on delivery is an actionable claim and as such assignable. The 
dicia in Jajjer /llelier Ali v. Btidge Budge Jute Milk Co. are wide 
enough to include the seller’s interest. But a claim for damages for 
breach of contract, after breach, is not an actionable claim “ within 
the meaning of s. 3 of the Transfer of Property Act, but a mere right 


U) (1871) SB, n.C. 133. 

(h) The piissago referred to is as 
follows: “it ha.s always been held in 
the Court of Chancery . . . that the 
assignment of aclioscin action, founded 
on a valuable consideration, ouglit to be 
enforced. So tho Court of Chancery 
has given ellect to assignments of every 
kind of future and contingent interesta 
and possibilities in real and personal 
property, if made for valuable con- 
sideration.” This obviously relates to 
the transfer of rights and not to the 
delegation of duties. The statement 
itself is elementary. All that the case 
decides, in point of law, is that the Dis. 
trict Judge was wrong in laying down 
as an unqualified proposition that the 
contract was not assignable. A. could 
cot, of course, delegate his duty under 


tho Contract to C. without B.’s consent. 
But ho could perforin the contract by 
C.’s agency and authorise (.^ to receive 
payment; or, wlien B.’s undertaking to 
pay for the shares had become a debt, 
ho could assign tho debt to C. The 
rejxjrt fails to show which of these 
things ho really did, but it is not strictly 
material to tho decision of tho High 
Court. It remains true, as Farran, J., 
most correctly paid about twenty years 
later in the same Court, 7W v. Lakh’ 
midas, 16 Bom. 441, 449, that “a pur* 
chaser is entitled to call upon the person 
with whom ho contracted to fulfil bis 
contract, and tho latter cannot get rid 
of his liability by transferring it to a 
third person, but must himself perform 
the contract personally or vicariously.” 
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8s. 37,88. to sue ” within the meaning of s. 6, cl. (e), of that Act, and it caimc 
therefore be assigned (f). 

Any other Law.—The most important statutory discharge o. 
contracts, oiit.side the present Act, is that which follows on insolvency. 
See the Presidency Towns Insolvency Act, 1909, and the Provincial 
Insolvency Act, 1907. See also ss. 62 to 67. 

38.—Where a promisor has made an offer of perforra- 
Effert of refusal piomisce, and the offer has not 

to accept offer of been accepted, the promisor is not respon- 
performanoe. j)on-performance, nor does he there¬ 

by lose Ids rights under the contract. 

Every such offer must fulfil the following conditions:— 

(1) it must be unconditional: 

(2) it must be made at a proper time and place, and 
under such circumstances that the person to whom it is made 
may have a reasonable opportunity of ascertaining that the 
person by whom it is made is able and willing there and then 
to do the whole of what he is bound by bis promise to do: 

(3) if the offer is an offer to deliver anything to the 
promisee, the promisee must have a reasonable opportunity 
of seeing that the thing offered is the thing which the pronusor 
is bound by bis promise to deliver. 

An offer to one of several joint promises has the same 
legal consequences as an offer to all of them. 

lUu^raiion. 

A. coatracts to deliver to B. at hia warehouse, on the 1st March, 187tl, 100 
bales of cotton of a particular quality. In order to make an offer of per¬ 
formance with the effect stated in this section, A. must bring the cotton to 
B.’s wareliouse, on the appointed day, under such circumstances that B. may 
have a reasonable opportunity of satisfying himself that the thing offered is 
cotton of the quality contracted for, and that there are 100 hales. 

Tender.—The subject-matter of the present section is to be 
found under the head of Tender in English boob. 

(1) Abn Mahomed v. Chunder (1909) chandra (1915) 38 Mad. 138,140, 

36 Cal. 345; Varahammi v. Sama- 
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The firet sub-section is chiefly, though not exclusively, appropriate 8, 38. 
to an offer of payment; the second and third concern offers of other 
binds of performance, such as delivery of goods. 

The principles were laid down in England in 1843 in Slariup v. 
A/acdomU (m) : “ The law considers a party who has entered into a 
contract to deliver goods or pay money to another as having substan¬ 
tially performed it, if ho has tendered the goods or money to the party 
to whom the delivery or payment was to be marie, provided only that 
the tender has been made under such circunrstanccs that the party to 
w horn it has been made has harl a reasonable opportunity of e.vajuin- 
’ng the goods or the money tendered, in order to ascertain that the 
thing tendered really was what it purported to be.” As to what are 
proper time and place, see ss. 46—49, pp. 3li3; 305 below. 

Offer must not be of part only.—With regard to the validity of .an 
offer of performance, it must be not only unconditional, but entire : that 
is, it must be an offer of the whole payment or performance that is 
due (n). Words to this effect were in the corresponding clause in the 
original draft of the Act and it is not easy to see why they are not as 
prominent in the section as finally settled. The substance of tho 
rule is, how'ever, in force in British India. It is needless to consider 
whether this is because the Act does not expressly negative the English 
rule as already adopted, or bec.ause of the words “ the whole of what he 
is bound by bis promise to do” in sub-s. (2), or becau.se an offer to pay 
or perform only in part is not really “ an offer of jjerformanee ” 
of an entire promise at all. Whatever the reason may be, it has 
been held by the High Court of Calcutta that a creditor is not 
bound to accept a sum smaller than he is entitled to. and therefore 
tho tender of such a sum does not stop interest running on it (o). 

In Haji Abdul Rahwin v. Haji Noor Afalmmed (p), in the High 
Court of Bombay, the defendant had tendered a sum which was only a 
small fraction of the whole sum claimed and found due, and one 
question in the case was whether interest was due, after the date of this 
offer, on the whole sum or only on the residue. Telang, J., thought that 

(m) (1843) 5 Man. 4 G. 693, CIO; 64 Chmder Moohrja (1877) 3 Cal. 6, 16; 

E. R. 810,824, judgment of Rolfc, B. Chmda Cmnl Mooiajee v. Jodoomth 
(a) Dixon v. Clark (1848) 5 C. B. 366. JCte (1878) 3 Cal. 468. 

(a) Walom di Co. v. Dhonaidra (p) (1891) 16 Bom. 141,147—149. 
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8. ■ 38. the rule in Dixon v. Clark (q), that a tender of part of an entire debt is 
bad, applied only to cases where the party making the tender admitted 
more to be due than was tendered, and that it had no application 
where the debtor tendered the amount as in full payment of the debt. 
The Court, however, decided against the defendant on the ground that 
the tender was ineffectual, as it had not been followed by a payment 
into Court in tho suit, as required by an established rule of practice. 
This opinion of Tclang, J., appears, with great respect, to be founded 
on a misconception both of the principle involved and of the English 
authorities. A creditor is not boimd to accept less than is actually 
due and payable, and therefore by refusing to accept only a portion 
of the principal he cannot lose his right to interest on that portion 
where interest is otherwise payable. A so-called tender of less than 
the debtor arlmits to be due is not a tender at all, but an offer of 
payment on account, which the creditor may accept or not, and risks 
nothing, in point of law, by not accepting, though it is often, in point 
of fixet, unwise not to take what one can get. Tender is, one may 
almost say, essentially the offer of a sruu which the debtor asserts to be 
the whole sum due, but which is kss than the creditor claims; for if the 
parties arc agreerl on the amount due, a formal offer is needless and 
useless. This being so tho creditor refuses money at his peril in case 
his further claim turns out unfounded; but if ho accepts, the debtor is 
still only offering what is due, and the creditor is not boimd to make 
any admission in return. Ho may take the debtor’s offered payment 
without prejudice to his claim, such as it may be, to a further balance. , 
The debtor is entitled to a receipt for what he pays, but not to a 
release. It remains to be seen whether there was a discharge or 
only a payment on account. Hence a tender will be vitiated by the 
addition of any terras which amount to requiring the creditor to accept 
the sum offered in full satisfaction, or to admit in any other way that 
no more is due. It seems almost superiuous to add that an offer to 
pay an unascertained sum cannot be a tender (r). 

Offer must be unconditional.—“ The person making a tender has a 
right to exclude presumptions against himself by saying: ‘ I pay this 
as the whole that is due ’: but if he requires the other party to accept 

( 9 ) 6 C.B.365; 16L. J.C.P. 237 . NarainasmmiMudf^iyar 

(r) Beo Lai BaUha Sahib v, Arcot 320. 
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it as all that is due, that is imposing a condition; and, when the offer 38. 
is so made, the creditor may refuse to receive it as a tender ” (s). 

A mere specifying of the account on which a payment is offered, 
though accompanied by such word? as “ in settlement ” or the like, 
does not amount to a condition in this sense ; for it is no more than 
saying that the debtor offers all that he believes to be due (.?). More 
than this, a debtor may tender, expressly under protest, a greater .sum 
than he admits to be due, and thus reserve the right of taliing further 
proceedings to test the justice of the claim. Such a protest does 
not impose any condition. The creditor has only to say, ‘ I take the 
iftuuvv , protest as much as you please,’ and neither party makes any 
admission ” (I). A tender of debt before the due date is not a valid 
tender, and will not prevent interest from running on the loan («). 

There are hardly any (») recent English cases on tender of money 
debts, and the habits of modern business appear to have greatly 
din dshed the importance of the subject (w). 

Able and willing—^Sub-section (2) provides that the tendei 
must be made under such circumstances that the pei'son to whom it 
is made may have a reasonable opportmiity of ascertaining that the 
person by whom it is made is able and willing there and then to do 
the whole of what he is bound by his promise to do. A tender of 
money in payment must be made with an actual production of the 
money (*). But when the creditor is dead, and no probate has been 


(,<) Bomn V. Oinn (IM7) II (). B. 
13<>, ISO, per Krlc, J.; Sail Prosad v. 
A/utimolJi'i Nalh{\m) 18 0. W. N. 81. 

(1) ScM V. Uxhrid-j-i and 
mrth R. Co. (1860) L. R. I. C. 1'. .WC, 
699, per \\illc8, J. 

(w) Kshahuq McUa v. Abdul Bari 
Haidar (19 4) SI Cal. 188. 

(v) In Riiurke v. Robiiuion (1911] I 
Ch. 480, the only <-(ue.stion was whether 
a mortgagee was hound, on being paid 
off, to liand over a reconveyance as well 
as the title-deeds, and the Court thought 
it needless to decide, but if necessary 
would have decided, that a tender of 
the full sum due, coupled with demand 
of something which the creditor is bound 


by law to perform on being paid, is not 
conditional. See also Pandurang v. 
Dc-dabboy (1902) 26 Horn. 648. 

(w) As to tender provonting an act ot 
bankruptcy, see Ex parte. Dunks (1852) 
2D.M.&, 0.980.9511.11. 876. 

(x) A mere offer by post to pay the 
amount due is not a valid tender: Fee- 
rayya v. Sicayya (1914) 27 Mad. L J. 
482. Similarly, where a contract is to 
bo performed by the execution and deli¬ 
very of a document, a mere ofler by post 
to execute the document without having 
the document ready to be delivered is 
not a valid tender: Sabapathy v. Van- 
vuihalinya (1915) 88 Mad. 959,970. Such 
points are quite elementary. 
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8 . 38 . obtained by the executors of the deceased, an offer by letter to pay 
the debt, on a proper release being executed, is a valid tender, provided 
the debtor was able to pay the debt, and had money available for 
that purpose. No actual production of money is necessary in such 
a case, there Ircing no person entitled in law to receive the payment. 
The rule that nothing but actual tender will stop interest applies only 
in tho.se cases where there has been some one to whom interest could 
be tendered either as the creditor himself or one who had established 
his right to be the representative of a deceased person (y). A plea 
of tender before action must be accompanied by a payment into 
Court after action, otherwise the tender is ineffectual {z). The 
following is the form of the plea of tender: “As to the whole (or as 

to Rs., part of the money claimed) the defendant 

made tender before suit of Rs. . . . , and has paid the sum into 
Court.” See Code of Civil Procedure, 1908, 0. 24, rr. 1-3, and Schedule 
I, Appendix A, “ Written Statements,” Form No. 4. 

Where a contract for the purchase and sale of Government paper 
provides for the delivery of the paper to the defendant, it is not ne¬ 
cessary that the plaintiff should have taken the Government paper 
contracted for to the place of business of the defendant and then and 
there made an actual tender of it. If the plaintiff was ready and willing 
to jierform his part of the contract and did his best to inform the 
defendant by going to his place of bu.sinc.ss that he was so, that would 
be sufficient, in the absence of evidence to the contrary, to constitute 
readiness and willingness («). Where a contract is made for the future 
delivery of .shares, and the purchaser, before the delivery day, gives 
notice to the vendor that he will not accept the shares, the vendor 
is thereby exonerated from giving proof of his readiness and 
willingness to deliver the shares, and the issue as to readiness and 
willingness is in such a case immaterial (6). Where the plaintiff 
agreed to manufacture chairs for a railway company, and after parts 


(y) Pandurany v. Dudabftoy (1902) 26 
Bom. 643, at pp. 647-648. 

( 2 ) Haji Abdul Rahynan v. Haji Noor 
Mahomed (1891) 16 Bom. 141, at pp. 
149-150; S(d/ai)alhy v. Vann>akalinf!a 
(1915) 38 Maa. 959, at p. 970. 

(<i) Juggernaik Sew Bux v. Ram 


Dyal{im)9 Calm. 

(5) Dayabhai Dipchand v. Maniklal 
Vrijbh'ukan (1871) 8 B. H. C. A. C. 
123. See also Bayabhai Dipchand v. 
DuUabhrim Dayaram (1871) 8 B. H. C. 
A, C. 133. 
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had been delivered the company gave orders to the plaintiff not to S. 38 
make and send any more, it was held that the plaintiff waa entitled to 
recover without actually making and tendering the remainder of the 
goods {(■). As to repudiation of a contract by one party before 
the time for performance, see farther on, s. 39, p. 277 below. See also 
notes to s. 51, “ Keadiness and wildngncss.'’ 

Tender of instalments.—A lender is entitled to decline, in the 
absence of any agreement as to repayment of the loan, to 
receive payment of the sum due to him in instalments, and he can 
claim that the whole sum due be paid at one and the same time (d). 

But when payment of money or delivery of goods in instalments is 
provided for by the contract, a tender of instalments is a good tender. 

In a case which arose in Calcutta, a contract made between the 
plaintiff and the defendant stipulated for delivery to the defendant 
of 7,500 bags of Madras coast castor seed, which were to be shipped per 
“ steamers,” and then stated that shipment of 2,.500 bags was to be 
made in December. Of these, 1,090 bags arrived on 12th December, 
and the plaintiff offered delivery thereof to the defendant, who refused 
to take them on the ground that he was not bound to take less than the 
whole of the 2,500 bags at one time. The bags were thereupon resold 
by the plaintiff. The remaining 810 bags, being the balance of the 
December shipment, arrived on 19th December, but were refused by 
the defendant on the same ground as before, and tho.se also were 
accordingly resold by the plaintiff. The plaintiff sued the defendant 
for damage.s for breach of the contract in not accepting the bags. The 
Court held without difficulty that there was a legal and proper 
tender of the December shipment by the plaintiff according to the 
terms of the contract (c). 

Reasonable opportunity —A tender of goods must be so made 
t hat the person to whom the goods are offered has a reasonable 
time to ascertain that the goods offered are goods of the equality con¬ 
tracted for. A tender made at such a late hour of the appointed day 

(c) Cart V. Ambffgatt Railway [d] liehariLaly. Saar Ohakm [im) 

Company, 17 Q. B. 127. The measuro 24 All. 161. 

of damegesinsuch a oasewould ordina- (e) Sirtmmv. CoraChand Data (1883) 
rily bo the difference betneen the cost 9 Cal. 473. Brandt v. Lawrence (1876) 
of production and delivery and the 1 Q. B. Div. 344, which the Court cited 
contract price. and followed, was a similar case. 
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B. 38, that the buyer lias not time to inspect them is not good (/). In a 
Bombay case (») the defendant agreed to purchase from the plaintiff 
100 bales “ fully good fair Kishli cotton,” to be delivered from 15th 
March to 1st April, 1881. On 30th March the plaintiffs sent the 
defendant a letter enclosing a sampling order, which was received by 
the defendant’s agent at 11-30 a.m. that day. The defendant got 
samples taken of the cotton, and a dispute having arisen as to the 
quality and classification of the cotton, the plaintiffs wrote to the 
defendant on 31st March asking him to attend with his surveyor at 
1 p.m. on that day to survey the cotton, as otherwise an ex 'parte survey 
would be held. It being a mail day, the defendant’s surveyor 
cou'd not att 'iid at t'le apoointe 1 hour, and the pla’ntiffs had an ex 
parte survey hold by their own surveyors, and they pronounced the 
cotton to be of the description contracted for. Shortly afterwards 
the defendant asked for a survey by a letter which reached the plaintiffs 
at 2-19 p.m. on that day. The plaintiffs did not comply with the 
application, and called ufon the defendant to take delivery of the goods. 
In a suit by the plaintilfs for damages for breach of the contract it was 
contended for the defendant that no reasonable opjwrtunity was 
afforded to the defendant to examine the goods, as there was no joint 
survey, and that the time allowed by the plaintiffs for the exami- 
natioa of the cotton was not sufficient. It was held that the 
defendant had reasonable op[)ortunity within the meaning of this 
section. Latham, J., said; “ The rule in the 38th .section of the Con¬ 
tract Act agrees with the rule of English law laid down in Benjamin 
on Sales (2nd ed. pp. 573 and 076) (/i); but there is little authority as 
to what is a reasonable opportunity of inspection (i) .In the pre¬ 

sent case the sampling order rvas delivered to the defendant by 11-30 
a.m. on the 30th March, and he had till 1 p.m. on the 31st March 
before any refusal by the pi intiffs to allow a further examination 


(/) Startup V. Macdtynald (lS-t3) 
Man.L. O.uDIt.OlH. R.8i(». 

(g) lintlonsey v. Jimn(uks{\^'^'l) 0 
Bum. 692. 

(A) 696, 704, 4th cd. 

(t) Ishrjwuod V. Whihnore (1849) II 
M. k W. 947 ; 0!i R. R. 624, seems to 
bo theonlyca.se in point. “A tender 
of goods does not mean a delivery or 


oiler of packages containing tlieni, but 
an oiler of those packages under such 
circumstances that the jierson who is to 
pay for the goods shall have an oppor¬ 
tunity artorded him, before he is called 
on to part with his money, of seeing that 
those presented for his acceptance are 
in reality those for which ho has bar¬ 
gained ”: per Parke, B. 
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id aJleged. Now Vizbhooksnds Atmaiam seems to have been 8. 31 
certainly dilatory in his examination, he not having compared the 
samples with the standards till past noon on the 31st; and it seems to 
me that a period of over twenty-four hours gave a re sonable oppor¬ 
tunity to see whether the cotton offered was the cotton which the 
plaintiffs were bound by their contract to deliver. 

> “Then are we to go further and to say that the purchaser is entitled 

» to continue inspecting and examining until the expiration of the 
period for delivery ! I find no authority for this, and in many cases 
it would be unreasonable to place no limit on the inspection. Is a 
piffchaser at liberty to open and taste every bottle of wine in a lot 
sold, or in the pre.scnt case to pass every pound of cotton through an 
expert’s hands ? There must be some limit, and I think that a 
reasonable opportunity is the limit alike for vendor and purchaser, 
and that such a reasonable opportunity had been had by 1 p.m. on the 
31st March.” 

Tender of money.—A cieditor is not bound to accept a cheque ; but 
if a cheque is tendered and received, and the creditor or his agent 
objects only to the amount, or makes no immediate objection at all, 
ho cannot afterwards object to the nature of the tender. 

The landlord of a house, through his agent, sent in rent-bills to his 
lessee. The lessee gave the agent a cheque in favour of her attorney tor 
the amount demanded, and obtained a receipt from him. The land¬ 
lord’s agent then took the cheque to the lessee’s attorney, who 
cashed it and handed the am )unt to the agent, and requested him to 
get the rent-bills receipted and returned to him. The landlord’s solicitor, 
to whom the money was taken, refused to accept it, and the money 
was then returned to the lessee’s attorney. In a suit by the landlord 
for the rent, it was held that under the circumstances the tender 
amounted to payment, and the suit was dismissed with c osts {j). 

Legal Tender—^The money tendered must be current coin of 
the country. As to tender of coinage, see the Indian Coinage Act 
III. of 1906, ss. 11 to 15; and as to tender of currency notes, see the 
Paper Currency Act II. of 1910, s. 15. 

Where a loan to a mortgagor was made of Rs. 450 in the Poona 
currency which is equivalent to Rs. 435-2-0 of the British currency 

(j) Bolue Ohund Sing v. Moulard (1840 ) 59K. K.833 Dowl. rr.C».442| 

(1878) 4 Cal, 672. Cp. Jones v. Arthur 
18 
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8. 38. the mortgagee cannot claim Es. 450 in the British currency, and the 
mortgagor is entitled to redeem on payment of Es. 436-2-0 in the 
British currency (k). 

Offer to one of several joint promisees.—A tender of rent by a 
lessee to one of several joint lessors (1) and of a mortgage debt by a 
mortgagor to one of several mortgagees (m) would be a valid tender 
under this section. 

Validity of discharge by one of several joint promisees_^In 

Barber Maran v. Bamana («), it was held by the High Court of 
Madras that this section doc.s not make it incumbent on the debtor 
to satisfy alt the joint promisees before obtaining a complete discharge, 
and therefore a release of a mortgagor by one of two mortgagees on 
payment to him of the mortgage debt discharges the mortgagor as 
against the other mortgagee. This decision was based upon the 
English case of Wallace v. Kelsall («), decided about thiity-two yeans 
before the Contract Act, and uiwn the last paragraph of s. 38, which 
provides that “ an offer to one of several joint promisees has 
the same legal consequences as an offer to all of them.” The correct¬ 
ness of this decision was doubted by the same Court in .subsequent 
cases (p), and it was also doubted by the High Courts of Bombay (q) 
and Calcutta (r). One reason for the doubt was the decision of 
Farwcll, J., in Powell v. Brodimrst (.sj, which has considerably shaken 


(k) Trimbak v. Sakharam (1891) 1C 
Bom. 699. 

(l) Krishmrav v. Manaji (1874) 11 
B. H. C. IOC, where it was held that 
payment of rent by a lessee to one of 
several joint lessors discharges the debt 
as to all. But payment to a partner 
in fraud of his co*partnor.s is not a valid 
flischarge: Chinnaramamja Aytjangar 
V. Padmanabha Pillaiyan (1896) 19 
Mad. 471. 

(m) See fiaidier Maran y. Ramana 
Ooupdan (1897) 20 Mad. 461, where it 
was held, relying upon this section 
principally, that paymentof the amount 
duo on a mortgage by a mortgagor to 
one of several mortgagees diachaigei the 
mortgage debt as to all. 


(n) (1897) 20 Mad. 461. See Skrini. 
vnsdas v. Mehrrbat il917) 41 Bom. 900, 
L. R. 44 I. A. 36, where the question 
was one of title to immoveable projkerty. 

(0) (1840 ) 7 M. & W. 264: 56 R. R. 
707. 

(p) Akinsa Ribiv. Abdul KaderilOOl) 
25 Mad. 26, at pp. 38-39; Hamasamy v. 
Mminiyandi (1910) 20 Mad. L. J. 709; 
S.ieik Ibrahim v. Rama Aiyar (1911) 36 
Mad. 685,687. 

(y) SUaram v. Shridhar (1903) 27 
Bom. 292, 294. 

(f) Jagat Tarini v. Naba Gopal (1907) 
34 Cal. 305, at pp. 320-321 ; Hoimnara 
y. RaUnrannem (1910) 33 Ca). 342, at 
pp. 349-350. 

(s) [190112 Ch. 160. 
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the authority of Wallace v. KelsaU. Lately (t), however, a Full 
Bench of the Madras High Court (White, C.J., dissenting), approved 
of the decision in Barber Maran v. Ramna, and held that one of 
.several payees of a negotiable instrument can give a valid 
discharge of the entire debt without the concurrence of the 
other payees (m). It was observed that there was no distinction 
as regards the question of discharge between claims under a 
mortgage bond and those under a negotiable instrument. Referring 
to the last paragraph of s. 38, Sankaian Nair, .1., said: “ It 
is difficult to impute an intention to the Legislature that the 
promisor was entitled to make the offer though the promisee 
was not entitled to accept it. It seems clear that if the promisor 
was entitled to offer payment to one of the promisees which the latter 
was entitled to accept, the promisor cannot be held to be liable to pay 
over again to the other promises what he has already paid. The 
payment therefore must be treated as a complete discharge ” (»). 
As to Wallace v. KelsaU, Sadasiva Ayyar, J., said that it was decided 
in 1840 and was good law when the Indian Contract Act was passed 
in 1872, that Act following the principles of the Ungli.sh decision. On 
the other hand, White, C.J., in delivering his dis,scnting judgment 
said : “ It (s. 38) (irovides in effect that all the joint promisees get 
the benefit of the legal conseipiences, whatever those conseijuences 
may be, of an offer, or a tender, to one of them. The section does 
not deal with the legal consequences of an accepted tender, or of an 
accepted offer of performance, but with the legal consequences where a 
tender or offer has been made and the tender or offer has not been 
accepted. No doubt the last paragraph of the section is general and 
not restricted to an offer which has not been accepted, but apparent¬ 
ly the Legislature was not contemplating the legal consequences of 
an offer which had been accepted but the legal consequences of an 
offer which had been refused. I do not think we can infer from this 
enactment that the Legislature intended to lay down by implication 
the acceptance of payment by one of several promisors operated as 
a discharge of the claims of the others. On the other hand, as it seems 
to me now, s. 45 which deals with the devolution of rights where a 

({) -f nnaiiwnammu v. Akkaya (1^13) 1851, bb. 78 anJ 82. 

36 Mad. 544. (r) 36 Mad, at p. 549. 

jU) 8 m Negotiabld Inetrumente Act, 


S, 88. 
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38. person has made a promise to two or more persons “ jointly " throws 

very little, if any, light on the question which we have to decide. 

It wo are unable to find an answer to the question within the four 
comers of the Contract Act, we have to look to the general law and 
to see whether the rule of law as laid down in Wallace v. KelsaU applies 
or whether the rule or rather the presumption of equity on which 
Steeds v. Steeds (w) was decided is to prevail. I think the equitable 
presumption applies and I do not think this presrunption is nej.atived 
by the provisions of the Contract Act ” (x). The view taken by 
White, C.J., was adopted by a Full Bench of the Chief Court of the 
funjab [y). The view taken by the Patna High Court accords with the 
judgment of the majority of the Full Bench (z). 

We agree with the dissenting opinion of White, C.J., so far as 
concerns the present section. Tender of a money debt does not 
discharge the deft (a point surely not irrelevant); the material section 
of the Contract Act, as regards the right to give a discharge in the 
name of joint debtors, is nots. 38 but s. if). It must not be over¬ 
looked that in English law the rule that payment to one of joint 
creditor is a good discharge is still the general nile (<(). 

In any case a payment to one of several joint creditors docs not 
operate as a payment to them all where the payment is fraudulently 
made to him and i.ot for the benefit of them all (b). 

The principle of the decision in Barber A/.imn v. Eamam applies 
only where there are two or more joint promisees. It docs not apply 
to the case of co-heiis who are not joint promisees, but the heirs of a 
single promisee, and a release therefore of the debtor by one of the 
heirs of the deceased creditor on payment to him of the amount 
due on the bond is not a valid discharge to the debtor (c). Nor 
does that piinciple apply when a debt, though due to a joint Hindu 
family, stands in the name of one member. In such a ca.se he is the 

(m) (ISU!)) 211 li. 11. D. ,S37. tlciit is really joint. 

(t) 3G Mad. at p|>. Ot5-546. i^i) Sheik Ibrahm v. Uana Aiyar 

(jl) Mslhrit Dae v. Sizain Din (1917) (1911) 115 Mad. (iS5. 

Punj. Rco.. no. (W, |i. 252. (c) Ahinsa Bibi v. Abdvl Kader 

(r) I’arbha Ratnw J/«liiK«er(l9n) (1901) 25 Mad. 26; Sihmm v. Shridkar 

2 Pat. L.,I. 520. (190111 27 Bom. 292; Hamammy i. 

(a) Pomll V. Bmdhmt [19111] 2 AftHiiyaniii (1910) 20 Mad. L. J. 709, at 
Oh. atp. ICl:the.ineationthatmattBra, pp. 71.5.710; Ankalamma y. Ilellam 
aa there pointed out, is whether the CfteiKfcoyyo(1918)34Mad. L. J.31S. 
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person prim facie entitled to realize it, and a payment made to him 
is a valid discharge of the debt; if the payment is made to any other 
member of the family, it does not operate as a discharge unless there be 
circumstances justifying the payment (d). Where a bond is passed 
to the manager of a joint Hindu family, payment made to a junior 
member of the family during the lifetime of the manager docs not 
di'chaage the promisor from his liability under the bond (c). 

39 —When a party to a contract lias refused to perform, 
or disabled himself from performing his 

Effect of refusal ... . ,, • . 

ofparty topeifam promise 111 its entirety, the promisee may put 
promise wholly. coiiti'act, uokss he has signified, 

by words or conduct, his acquiescence in its continuance. 

lUvatnilions. 

(a) A., a singer, enters into a contract with 11., tho manager of a 
theatre, to sing at his theatre two nights in every week during the 
next two months, and 11. engages to pay her 100 rupees for each night s 
performance. On the sixth nigt’t A. wilfully absents herself from the theatre. 

B. is at lil)crty to put an end to tho contract. 

(b) A., a singer, enters into a contract with B., tho manager of a 
theatre, to sing at his theatre two nights in every week during the next two 
months, and B. engages to pay her at tho rate of 100 rupees for each 
night, ('n tho sixth night A. wilfully absents herself. With tho assent 
of B., A. sings on tho seventh night. B. has signified his acquiescence in 
the continuance of tho contract, and cannot now put an end to it, 
hut is entitled to compensation for the damage sustained by him through 
A.’s failure to sing on the sixth niglit. 


Hefusal to perform contract.—It is not easy to see why this section 
is placed here. The subject-matter would seem really to bel< ng to the 
category of contracts, not ivliii h must, but which need m t, be perform¬ 
ed, dealt with in s.s. 62-G7, pp. .341, 372 below. Further, it is closely- 
connected with the consequences of breach of contract laid down in 
Chap VI. However, a commentator must take the Act as he finds it. 

As correctly laid down in the High Court of Calcutta when the 
Act was still recent, “ this section only means to enact what was the 


(i) Rammami Chmi v. Manikla Mad. 326. 
iftslali (1839) 9 Mad. L J. 155; Adatt- (e) Ankalumitia t. Ch&tchaifyi 
toiom CkeUi v. Marmuthu (1899) 22 (1918) 41 Slad. 637. 


1.- 38, 39. 
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S. 39, law in England and the law here before the Act was passed, viz., that 
where a party to a contract refuses altogether to perform or i.s 
di.sabled from performing his part of it the other side has a right to 
rescind it ” (/). English authorities are collected in the notes to 
Cutter V. Powell in Smith’s Leading Cases (g). 

The words used by Garth, C.J., “ where a party to a contract 
refuses altogether to perform. ... his part of it,” clear up a slight 
verbal ambiguity in the Act, where the word.s “ his promise in its en¬ 
tirety ” mean the substance of the promise taken as a whole. In one 
sense, refusal to perform any part of a contract, however small, is a 
refusal to perform the contract “ in its entirety ”; but the kind of 
refusal contemplated by this enactment is one which aflects a vital 
part of the contract, and prevents the promisee from getting in 
substance what he bargained for. 

The clearest leading case is perhaps Withers v. Reynolds (h). The 
action was for not delivering straw to the plaintiff under an agreement 
whereby the defendant was to supply the plaintiff with straw from 
October, 1829, to Midsummer, 1830, in specified quantities, and the 
plaintiff was to pay a named sura per lo.ad “ for each load of straw so 
delivered,” which the Court read as meaning that he was to pay tor 
each load on delivery. In January, 1830, the .straw having been regu¬ 
larly sent in, and the plaintiff being in arrear with his payments, “ the 
defendant called upon him for the amount, and he thereupon tendered 
to the defendant £11 11s., being the price of all the straw delivered 
except the last load, saying that he should always keep one load in 
hand.” The defendant took this payment under protest, and refused 
to deliver any more straw unless it was paid for on delivery. The 
Court held that this gave the plaintiff no right of action, in other words 
that the defendant was entitled to put an end to the contract. As 
Parke, J. (as he was then, afterwards better known as Baron Parke), 
said, “ the substance of the agreement was that the straw should be 

paid for on delivery_When, therefore, the plaintiff said that he 

would not pay on delivery (as he did, in substance, when he insisted 

(/) Per Garth, C.J., in Sextan Chund without some familiarity with the old 
T. Schiller (1878) 4 Oal. 252,255, common law system of pleading. 

(g) Vol. ii. at p. 9, 11th ed. This (A) (1831) 2 B. A Ad. 882 ; 38 R. R. 

note, however, is hardly intelligible 782; Finch, Sel. Ca. 712. 
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keeping one load in hand), the defendant was not obliged to go on 
supplying him.” It is to be observed that, as Patteson, J., added, 
“ if the plaintiff had merely failed to pay for any particular load, that 
of itself might not have been an excuse to the defendant for delivering 
no more .straw.” Later English authorities have in fact established 
that mere failure to make one of a scries of payments will not 
generally, in the absence of a prospective refusal, discharge the other 
party from proceeding with the contract (i). 

As to failure in performing other particular terms of a contract, no 
positive general rule can be laid down as to its effect. The question is 
in every case whether the conduct of the party in default is such as to 
amount to an abandonment of the contract or a refusal to perform it, 
or, having regard to the circumstances and the nature of the trans. 
action, to “ evince an intention not to be bound by the contract ” (j ). 
It seems, however, with great .submission, that the intention which is 
material is not that with which the contract is broken, but that with 
which it was made. Parties can undoubtedly make any term essen¬ 
tial or non-essential; they can provide that failure to perform it shall 
discharge the other party from any further duty of performance on 
his part, or shall not so discharge him, but shall only entitle him to 
compensation in damages for the particular breach. Omission to 
make the intention clear in this respect is the cause of the difficulties, 
often considerable, which the Courts have to overcome in this class 
of cases. 

In Sooltan Chund v. Schilkr (k) the defendants agreed to deliver to 
the plaintiffs 200 tons of linseed at a certain price in April and May, the 
terms as to payment being casli on delivery. Certain deliveries were 
made by the defendants between the Ist and 8th of May, and a sum of 
Rs. 1,000 was paid on account by the plaintiffs, which left a large 

(») Fndh V. Bwt (1874) h. K, 9 Nr'tUija (iopal Nundy {I90(i) 33 Cal. 
C. P. 208; Finch, Sel. Ca. 714; Mersey 477, atp. 481. 

and Iron Oo. v. Naylor, Jknzon (j) L, R. 9 C. P. 213, 214; and see 
d} Co. (1884) 9 App. Ca. 434. “ These Pallock on Contract, 280 sqq. 
cases were determined after the pawing {k) (1878) 4 Cal. 252; Simon v. 
of the Indian Contract Act, but the Virayya (1880) 9 Mad. 359; Volkart 
views of the learned jndgos are useful v. refttCAel({(l894) l8Mad. 
guides in determining what amounts to 63; Sundar Singh v. Krishna Mills Co., 
a ‘refusal’ in cases of this class”: per I{d.(1914)PuDj.Reo.D0.63,p.214. 
Maclean, C.J., in Bash Behary Shaha v. 


S. 39. 
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balance due to the defendants in respect of linseed already delivered. 
This balance was not paid and the defendants thereupon wrote to the 
plaintiffs cancelling the contract and refusing to make further deliveries 
under it. The plaintiffs answered expressing their willingness to pay 
on adjustment of a sum which they claimed for excess refraction and 
an allowance for some empty bags. The defendants stated that they 
would make no further deUvery, and the plaintiffs thereupon bought 
in other linseed and sued the defendants for damages for non-delivery 
of the remaining linseed. Upon these facts it was held, following 
Freelh v. Bun (1), that there was no refusal on the part of the 
plaintiffs to pay for the linseed delivered to them, as they were willing 
to pay the sum due as soonastluir cross-claims were adjusted. As 
to illustration (b) to the section it was said : “ That illustration is 
perhaps not a happy one, because it may lead, as I think it has 
led in this instance, to misapprehension. But the difference bet- 
wesn that case and this is clear enough. The singer hy wilfully 
absenting herself, though on one night only, did in fact refuse alto¬ 
gether to perform an integral and essential part of her contract. By 
doing so she put it out of her power to perform her con¬ 
tract in its entirety. But here the plaintiffs have never refused to 
perform any part of their contract. They were willing to pay the sum 
due as soon as their cross claims were adjusted; and their default 
con isted in not paying for the linscerl on delivery ' (to). 

It may be further observed, with regard to the illustrations, that 
it would be rash to extend them. In England it has been held that a 
singer engaged to perform in concerts as well as in operas who has 
agreed, amongst other things, to bo in London six days before the 
beginning of his engagement, for the purpose of rehearsals, does not, 
merely by failing to be in London at the time so named, entitle the 
manager to put an end to the contract (n). Wrongful dismissal of an 
employee has, on the other hand, been held to determine not ordy 
the contract of service, but a term restraining the employee from 
carrying on the same business after its termination (o). In reading the 
illustrations to the Act, so far as they bear on questions of 

(i) L. R 9 C. r. 208. 183; Finch, Sel. Ca. 742. 

im) Per Garth, C.J., 4 Cal. at p. 256. (o) Oerural BUlposting Co, v. .tttin- 

(a) Bellini r. Gye (1870) 1 Q. B. D. ton [1909] A. C. 118. 
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construction, it mnst bo assumed tiat there are not any terms beyond 
those stated; the agreements met with in practice will almost always 
contain special terms, which must be considered. 

The principles set forth above were recently applied by the High 
Court of Calcutta in a case where the plaintiff had agreed to purehase 
from the defendant 300 tons of sugar, “ the shipment [to] be made 
during September and October next in lots of about 75 tons in a ship¬ 
ment,” the terms as to payment being cash before delivery. Notice 
of the arrival of the September shipment was given to the plaintiff, and 
he was called upon to pay before delivery. The plaintiff was unable 
to pay, and asked for time, but the defendant would not give it, and 
idtimatcly wrote to the plaintiff stating that he had caic Ibd the 
contract. On the airival of the October shipment the plaintiff tend¬ 
ered payment for the same, but the defendant refused to accept the 
money, saying that the contract had been cancelled. The plaintiff 
thereupon sued the defendant for damages for refusing to deliver the 
October .shipment. It wa.s held in accordance with the English 
authorities that mere failure on the part of the plaintiff to pay for and 
take delivery of the September shipment did not amount to “ a refusal” 
to perform the contract within the meaning of this section so as to 
entitle the defendant to rescind the cont;act, and that it did not 
exonerate him from delivering the October shipment (p). 

"Disabled himself from performing.”—Di.sability due to the party’s 
own fault mast be distinguished from inability to perform a contract. 
See Specific Relief Act, s. M, as to the effect of inability of a party to 
perform the whole of his part of a contract. Sec also s. 24 of the same 
.Act, which enacts amongst other things, that specific performance of 
a contract cannot be enforced in favour of a person who has become 
"incapable ” of performing any essential term of a contract that on 
his part remains to be performed. 

It is very old law that if a promisor disables himself from per¬ 
formance, even before the time for performance has arrived, it is 
equivalent to a breach (j). In a modern English case (r) the 

(j)) Jiash Behary Shaha v. NriUya 452; Anaon, 349, 14th ed. 

OopolA’und!((1906)33 Cal. 477. (r) Synge v. Synge [1894] 1 Q. B. 

{}) See 3 Encyel. Laws of England, 466 C. A. 

350 (648,2nd ed.); Foiloek on contraet, 
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8 . 39i defendant promised the plaintiff, his intended wife, in consideration 
of the marriage which afterw'ards took place, to leave a certain 
house and land to her by will for her life. After the marriage he sold 
the property to a third person. The Court, having decided on th.”, 
facts that there was a contract, held that the plaintiff was entitled to 
treat the defendant’s conveyance to a stranger as an immediate 
breach and to sue for damages. 

In a Madras case, under the terms of a mortgage for Rs. 800, the 
mortgagee advanced Es. 300 to the mortgagor and agreed to pay the 
balance to a prior mortgagee of the same property. The mortgagee 
failed to pay the balance according to the agreement, and the prior 
mortgagee sued the mortgagor and recovered the debt by attachment 
and sale of the mortgagor’s moveable property. About eight years 
after the date of the mortgage the mortgagee sued the mortgagor for 
interest due under the mortgage on Rs. 300 only. It was held (s) 
that under the circumstances the mortgagor was entitled to rescind the 
mortgage under this section “ on the ground that the mortgagee by 
acting in contravention of his agreement incapacitated himself from 
performing it in its entirety ” ((), and that he was not entitled to 
treat the original mortgage as still in force so as to enable him to sue 
for the interest alone. The Court, however, expressed the opinion 
that in putting an end to the mortgage the mortgagor was bound to 
give up the benefit he had received under the mortgage and to pay 
back Rs. 300 with interest up to date of cancellation (u). Without 
disputing the correctness or the substantial justice of the decision, one 
may be allowed to think that the application of the present section wa.s 
somewhat forced. It was made by oidy one member of the Court. 

The view that a mortgagor who has not received the full amount 
of the consideration tor the mortgage is entitled to rescind the mort¬ 
gage under this section was approved of by the High Court of Madras 
in a later case (w), but it has been dissented from by the High Courts 
of Allahabad (w) and Patna (x), the latter courts holding that the 
present section applies to contracts only, that a mort.gage when regis- 


{«) Sxibba R<m t. Detm Shetti (1894) 
18 Mad. 126. 

(1) IVr Muttusami Ayyar, J., at 
p. 127, 

(t/) See8.65,p. 363po«l. 

(t>) ilajai Tirumal v. Pandla Muihial 


(1912) 35 Mad. 114, at p. 117. 

(w) Rashik Lai v. Ram Narain (1012) 
34 Ail. 27.1. 

(x) Afakhan Lai v. Hanuman But 
(1917)2rat. L.J.168. 
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tered is not a contract but a transfer of property {y), and that a 
mortgage, notwithstanding a partial failure of consideration, may be 
enforced to the extent of money actually advanced by the mortgagee 
to the mortgagor {z). 

“ Promisee may put an end to the contract.”—Th eaommon law- 
rights of a promisee on refusal by the promisor to perform his 
promise were thus stated by Scotland, C.J., in a Madras case (a) 
decided in 18C3 and the statement remains applicable under the 
.\ct 

“ If a vendor contract to deliver goods within a roasonablo time, 
payment to be made on delivery, and before the lapse of that time, 
before the contract becomes absolute, he says to the purchaser, ‘ I will 
not deliver the goods,’ the latter is not thereby imm diatdy bound 
to treat the contract as broken, and bring his action. The contract is 
not necessarily broken by the notice. That notice is, as respects the 
right to enforce the contract, a jierfect nullity, a mere expression of 
intention to break the contract, capable of being retracted until the 
e.xpiration of the time for delivering the goods. It cannot be regarded 
as giving an immediate right of action, unless, of course, the purchaser 
thereupon e.xercises his option to treat the contract as rescinded, when 
he may go into the market and supply himself with similar goods, and 
sue upon the contract at once tor any damage then sustained. The 
law on this subject will be found in Mgl v. Paterson (b) and 
Phillpolls V. Evans (c), the authority of which cases wa.s upheld in 
Hochskr v. Be la Tour ” {d). 

(y) Seo Transfer of Troperly Act, 

1882, 8. 58. 

(z) It has been held by a Full Bench 
of tlie Punjab Chief Court that an 
agreement to mortgage is indivisible, 
and that failure of a part of the consider- 
arion leads to failure of the whole mort¬ 
gage: OoHlchand v. Rahaman (1907) 

Punj. Rcc. no. 69. But see contra' 

Motickand v. Sagan (1905) 29 Bom. 46 ; 

Bhagabaii v. iVoroi/an (1907) 3I Bom. 662; 

Rajani Kanta Das t. Gout Kishore 
(1908) 36 Cal. 1061; Tatia v. Babaji 
(1898)22 Bom. 176, at p. 183. 


(o) Mansuk Das v. Rangayya Cketti, 
1 M. H. C. 162. 

(fr) 8 Taunt. 640. 

(c) 6M. & W. 475; 52 R. R.802. 
It is difficult to understand how the 
learned Chief .Justice supposed this case 
to anticipate the doctrine of Dochsler v. 
De la Tour, to which the judgment of 
Parke, B., is distinctly adverse; but 
this is of only historical interest. 

(d) 2 E. & B. 678; 95 R. R. 747 ; 
and see Ripley v. McClure (1849) 4 Ex. 
345, 359; 80 R. R. 693, 004. The 
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The last-mentioned case is now generally treated as the leading 
one on “anticipatory breach of contract” (e). The rule shortly 
indicated by this phrase is that on the promisor’s repudiation of the 
contract, even before the time for performance has arrived, the pro¬ 
misee may at his option treat the repudiation as an immediate breach 
pirtting an cud to (he contract for the future and giving the promisee 
a right of action for damages. It must be remembered that the 
option is entirely with the promisee. 

A few months before the Contract Act came into force the effects 
of “ anticipatory breach ” were thus summed up in the Exchequer 
Chamber in England (/) 

“ The promisee, if he pleases, may treat the notice of intention as 
inoperative, and await the time when the contract is to be executed, 
and then hold the other party responsible for all the consequences of 
non-performance: but in that case he keeps the contract alive for the 
benefit of the other party as well as his own; he remains subject to 
all his own obligations and liabilities under it, and enables the other 
party not only to complete the contract, it so advised, notwith¬ 
standing his previous repudiation of it, but also to take advantage 
of any supervening circumstance which would justify him in declin¬ 
ing to complete it. 

“ On the other hand, the promisee may, if he thinks proper, treat 
the repudiation of the other party as a wrongful putting an end to 
the contract, and may at once bring his action as on a breach of it; 
and in such action he will be entitled to such damages as would have 
arisen from the non-performance of the contract at the appointed 
time, subject, however, to abatement in respect of any circumstances 
which may have afforded him the means of mitigating his lo;8.” See 
notes to illustration (h) to section 73. 


rule in Iloch/tter v, Dc la Tow ia now 
generally received in America, and 
has hecn approved and applied by the 
Supreme Court of the United States: 
Jioelm V, //orst (1900) 178 U. S. 1. 

(c) This expression is considered 
unfortunate by Lord Wrenbury, Bradley 
T. //. JVeiraom, &o. [1919] A, 0.16, 63; 
the breach is in the present repudiation. 


Cp. per Lord Haldane at p. 33. 

(/) Froatv. Knight (1872) L. II. 7 
Ex. 111. The judgment delivered by 
Cockbum, C.J., is practically, though 
not formally, the judgment of the 
Court ; see at p. 118. The actual points 
decided were that the rule applies to 
contingimt promises, and that the con* 
tract to marry is not excepted from it 
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It may be worth while to add that an unsuccessful attempt to S. 
perform a contract which does not disable the promisor from still 
performing it effectually within the time limited, or a reasonable 
time, and does not cause any damage to the promisee, cannot be 
treated as a refusal. Such an attempt does not of itself affect the 
legal rights of the parties at all (y). 

The election of the plaintiff to treat repudiation of the contract 
as an immediate breach does not affect the measure of damages 
(see oommen'aries cn s. 120, below). 

These authorities have been more lately followed in British India. 
Where, according to the eastern of the caste to which the ])Iain'.iff and 
the defendant belonged, marriages ordinarily took place when the 
bride was between twelve and fifteen years of age, and the plaintiff, 
who was betrothed to the defendant’s daughter, required the defendant 
to fix a date for his marri,age within a certain jreiiod, after which the 
marriage could not take place for eighteen months, owing to the inter¬ 
vention of the SinhasUi year, and the girl would then have pas.sed her 
fifteenth year, it was held that the declaration by the girl that she 
was unwilling to be tnanied for three or four years, and by the father 
that he could not compel her to change her mind, W'as practically a 
repudiation of the contract of marriage, and entitled the plaintiff to 
damages tor the breach (A). 

Contract of service—The illustrations to the section are both 
examples of contracts of service. In Hochsler v. Be la Tour{i) the 
defendant engaged the plaintiff as his courier on a Continental tour 
from June 1 for three months certain at £10 a month. Before that 
day came the dcleiidant changed his mind and wrote to the plaintiff 
that he did not want him. The plaintiff, without waiting furi.hcr and 
before June 1, sued the defendant for breach of contract. For the 
defendant it was argued that the plaintiff should have waited till 

im anjr •uoli grounds ot its special (i) Parsftolomdcs Tnhhoemiat r. 
character m wore suggested in the Purshotamdiia Mamjatlai (1897) 21 
Court below. See also Si/r^e v. .tjnge Bom. 23,35. for the form of thedeeree 
(note (r), p. 281 above), where, liow- in such cases see it. p. 37, following 
ever, it was not necessary to rely on the Ifmed Kika v. HagivdM (1870) 7 B. 
principle to its full extent. If. 0. 122. 

(;) See Bonowimn v. free (1878) 4 (i) (1853) 2 E. A B. 678 ; 95 R. R. 

(}. B. Div. 600. 747. 
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S. 39. June I before bringing his action, on the ground that the contract could 
not be considered to be broken till then. It was held, however, that the 
contact had been broken by express renunciation, and the plaintiff 
W8.S not bound to wait until the day of performance. The principles 
emmeiated in this case and the others underlying the present section 
wore applied by the High Court of Bombay in a case where a station- 
master in the employ of a railway company, alleging that he had re¬ 
signed the service of the company, claimed his share of the company’s 
provident fund, but the claim was resisted by the company on the 
ground that he was dismissed from service, and that he was not there¬ 
fore entitled, under the rules of the fund, to more than the amount of 
his subscriptions thereto. One of the questions was whether the notice 
of dismissal, having regard to the date on which it was given, 
operated as a dismissal of the plaintiff. The plaintiff had on February 
14 gone on tliree months’ leave without pay. On May 5 he tendered 
his resignation to the defendant company. On May 13 the company 
wrote to the defendant that he was dismissed from service. It was 
contended that there was no such dismis.sal as disentitled the plaintiff 
to his full share of the fund, first, bccau,sehc had previously tendered 
his resignation, and, secondly, because the notice of dismissal was given 
on May 13, that is, before he became liable to resume his duties, wliioh 
was on the 14th. Both these contentions were overruled. As to the 
first corrtention it was said that, there beirrg no contract between the 
parties the service should terminate on resignation, the resignation 
did not operate to determirre the corrtract unless it was assented to 
by the other side. As to the other contention it was said : “ His 
(plaintiff’s) letter of the 5th day of May was an intimation of his 
intention not to perform the services to which he was bound.... The 
company only took him at his word... audit seems to me that there 
was on the I3th an anlicipaiory breath which in the events entitled 
them to determine the contract by dismissing the plaintiff ” (j). 

Where a servant or a clerk who is engaged by the month leaves 
his employer’s service wrongfully in the course of the then current 

(j) OanishHatiiChandray.G. l.P. Rtj. no broach at all. There might hare 
Co. (1900) 2 Bom. L. R. 790. Thia been if the plaintiff had said ** I shall 
appeare a strange decision, for if the not return to your service, whether you 
ertignation was inoperative there was accept my resignation or not." 
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month, he is not entitled to any salary for the broken portion of the Ss. 89,4^ 
month in the course of which he left the service (k). But where the 
engagement is for full one year, say from 1st April 1908 to 31st March 
1909, and the .salary is fi.\ed at .so much (say Ks. 18) per month, and 
the servant wrongfully leaves his employer’s service on 20th March 
1909, he is nevertheless entitled to his salary for the 11 months during 
which he actually served his employer, less the damages incurred by 
the employer by the breach, though the salary be payable under the 
terms of the agreement in a lump .sum of Its. 210 at the end of the 
year. It was so held by the High Court of Madras, the Court 
observing that the case was governed by the present section and 
•s. 64, and that ill (c) to s. 65 was almost conclusive in plaintiff’s 
favour (I). 

Insolvency of promisor—^This is not of itself equivalent to a total 
refusal to perform the contract, though it may be accompanied by 
conduct which amounts to a notice of the insolvent debtor’s or his 
representative’s intention not to pay hi.s debts or perform his con¬ 
tracts. A seller, however, is not bound to go on delivering goods 
to an insolvent buyer (»«). The proofs and illiistratioms belong 
to the special subject of Sale of Goods, and will be found collected 
imder s. 97, below. 

Bij whom CoMracts must he Performed. 

40.“-If it appear.'? from tlie nature of tlie case that it 

PerBon by whom was thc intention of tlie parties to any 

promiao is to be per* . . i t i • , • t 

form-d. contract that any promise contained 

in it should be jierformcd by the promisor himself, such 
promise must be performed by the promisor. In other cases 
the promisor or his representatives may employ a competent 
person to perform it. 

{<■) Bamji v. ibittfc (1873) 10 Boni^ v. 13 Bom, L. R. 

fl. C. 67 ; Dhumee v. Seoenoaks ( 1880) 13 19, ca.sc3 decided witli rofereace to the 
Cal. 80 ; Jialli Firos. v. Amhika Prasad special terms of the contract. 

(1913) 35 All. 132. Hat aea Paghoonath (0 OlhokuliTigav. Mahomed 
Dot9 V. mu (1871) 16 W. R. 60, See Mad. ,1.680. 
also Pttifrm oj India Cotton Mills Co. y. (m) Bx parte Chalmers (1873) L 
NajftT Chundtr Boy (1898) 2 C. W. N. 8 Ch. 289. 

687, and Aryodaya Spy. ^ Wg. Co. Ld. 
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2$8 

B. 40. IUu$tratioiu.. 

(a) A. promises to pay B. a sum of money. A. may perform this 
promise, either by personally payine the money to B. or by eanaine it to be 
paid to B. by another; and, if .A. dies before the time appointed 
for payment, his representatives must perform the promise, or employ 
some proper person to do 80 , 

(h) A. promises to paint a picture for B. A. must perform this 
promise personally. 

Personal contracts.—Contracts involv ng the exercise of personal 
skill and taste, or otherwise founded on special personal confidence 
between the parties, cannot be performed by deputy. But it is not 
always easy to say whether a particular contract is, in this sense, per¬ 
sonal or not, or what is an adequate performance of a personal contract. 
The hiring of a carriage from Sharpe, a coachmaker trading under his 
own name alone, but in fact with a partner, was held to he a ix:rsonal 
contract, which the hirer was not hound to go on witl^ after Sharjie 
had retired from business. “ lie may have been induced to enter into 
the contract by reason of the confidence he repo.sed in Sharpe, and at 
all events had a right to his services in the execution of it ” {n). This 
has been considered an extreme application of the principle (o), which 
ought to be applied only where the contract really and substantially 
has relation to the personal conduct of the contracting party (p). A 
contract for personal agency or other service entered into with partners 
is generally determined by the death of a partner, or it may be more 
accurate to say that it is not held to continue with the surviving 
partner unless there is something to show a distinct intention to that 
effect {q). Ontho other hand, a contract with a firm which has nothing 
really personal about it so far as regards the partners, for example a 
contract to perform at a music-hall belonging to the firm, is not gene¬ 
rally determined by the death of one member of the firm, especially 
if the individual membens of the firm were not named in the contract 
and not known to the other party (r). Every case must really be 
judged on its own circumstances, 

(«) Xohson T. />rummon(l(183l) 2 B. [1901] 1 K. B. 69. 

A Ad. 303 : 36 R. K. 569,572. {q) Tasker v. Shepherd {\^l) 6 H, 

(o) British Wvqqon Co. v. Lm is Co. k N. 576; 123 R. R, 697. 

(1880) 1 Q. B. D. U9,152. (r) Philips v. Aihatnhra Palace Go. 

(p) PhiUifs T. Alhamlira Palace Co. [1901) 1 K. B. 60. The delondantu 
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The illustrations to the section look obvious enough. But the Ss. 40,4! 
second is not quite so simple as it looks. Suppose A. is not a painter, 
but a sculptor. Must A. chisel the whole of his statue in the marble 
withhisown hand, or, if the statue is to be in bronze, must he cast it 
himself ? According to all modern usage, he i.s clearly not bound to 
do so; he isexpectedto design .and supervise the work, but the manual 
execution will bodone, subject to the ma.stci'’s final touches, by skilled 
workmen. Benevenuto Cellini ca.st his own I’crseu.s; Mr. 
Thornycroft did not cast his own King Alfred. Again. A. is a painter 
commissionedtocarry out a great mural decor.atior.. Must he actually 
hold the brush that lays on every s(piare inch of paint ? Certainly 
that was not the undcr.standing of the great Eurojx'an painters of the 
si.xteenth and seventeenth centuries and their patrons; the less im¬ 
portant parts of the work were executed by pupils and assistants 
under the master’s direction, and it would have been impossible to 
get the work done otlicrwi.se. Still the master was bound to (X'rform 
his pioinisc personally in the seitsc that he could not deh^gatothc de.sign 
or general siqx'rvision to a junior. In ascertaining what is contem¬ 
plated by tlij parties, usage as well as the express terms must bo 
regarded. 

Ordinary contracts for delivery of goods, payment for them and 
the like, may of course be performed by deputy (s). “ There is clearly 
uo personal element in the payment of the price ” ((). See notes 
to s. 37, pp. 257-2C6 above. 

41.— When a promisee accepts performance of the 
Effpot of accept, promise from a third person, he cannot after- 

ing perf"rraarco i j* • • i 

from third person, vvartls eiilorce it agaiv.st the promisor. 

There is English authority to the effect that discharge of a contract 
by a third person is effectual only if authorised or ratified by the 
debtor; but it is not clear that the better modern opinion is not the 

were undisclosed partners trading under (») Tod v. Ijakhmida^ (1892) 16 
a fjuaai-corporate name ; the plaintiils Bom. 441, 4ol; but authority is really 

were a troupe of performers, hut noth- needless, oven if illustration (a) did 
iag turns on their number. If one of not cover it. 
the plaintills had died the case would {<) Tolharst r. Aetocialed Portland 
have been dillerent, as they had under. Cement Mannfacturers [1902] 2 K. B. 
taken active and personal performances. OW, 672, per Collins, M.R. 

19 
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. 41-43. other way (m). In India there is no occasion to discuss the point, as 
the words of the Act leave no room for doubt. It need hardly be 
added that this section applies only when a contract has in fact been 
performed by a third person (u). Cp. the Negotiable Instruments 
Act, 1881, s. 113. 


42.— When two or more persons have made a joint 
Devolution of promise, then, unless a contrary intention 
jorntiintiiitM, appears by the contract, all such persons, 
during their joint lives, and after the death of any of them, 
his representative jointly with the survivor or survivors, and 
after the death of the last survivor, the representatives of 
all jointly, must fulfil the promise. 


This is a deliberate variation of the Common Law rule. In 
England “upon the death of one of several joint contractors 
liability under the contract devolves on the sur r/r (?b 
representative of the deceased cannot be sued at law'. 
jointly with the survivors. Consequently the wholri -i- 


ultimately devolves upon the last surviving contractit^'^ 


Uab'bW; 


\us 


death upon his representatives ” (w). Limited cxcepn*^ ^ 
introiluccil by Courts of Equity, and in particular a dius j 

e.statc is liable, subject to the prior payment of his sepsed V* 
the unsatisfied debts of the firm (.f). Parties can, ofl® 
their contracts what they please ; but the presiimptioi'^r'^y 
lor British India by the present .section api»ars to be n < 
accordance with modern mercantile usage. 


43.—When two or more jiersoiis make a joint promise, 
Any one of joint the jiroiiiisee may, in the absence of express 
compeW 'to'pe'r* to Ihc Contrary, compel any one 

or more (y) of such joint promisors to 
perform the whole of the promise. 

( 14 ) Seo Leake, C80,6th cd.; Pollock, Lords in Kendall v. Ilainilton (1879)4 
498 . App. Cft. 504, before which partnership 

(ti) Ihr Chandi Lai v. Sheoraj debts wore generally supposed to ue 
Singh (1917) 39 All. 178, L. R. 441. A. 60. joint and several for all purposes. 

(uj) Leake, 303. {</) The words “ or more ” hare been 

{x) Partnership Act, 1890, s. 9, fol- inserted by the Repealing and Amend- 
lowing the decision of the House of ing Act (XII of 1891). 
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Each of two or more joint promisors may compel every S- <S. 

^ , other joint promisor to contribute equally 

Each prmmsur . ' . ‘ i a 

may compel con. with liiinself to the performance of the 

tribution. . 

promise, unless a contrary intention appears 
from the contract. 

If any one of two or more joint iiromisora makes default 
, in suidi contribution, the reinaininu joint 

Sharing of loas . . . ^ 

by default in coti- pi'oiiiisors jiiiist bear tlio loss ai'isiitg from 
such default in equal sliares. 

E;rpl«n«/(on.—Nothing in this section .shall prevent a 
surety from recovering from his principal payments made by 
the surety on behalf of the principal, or entitle the pi incipal 
to recover anything from the surety on account of jiaymonts 
made by the principal. 

Illudralion.i. 

(a) A., B., aiul 0. jointly promise to pay D. 3,1)00 rupees. D. may 
cornpoi cither A. or J). or C. to pay liim ;),()()0 nipcc’i. 

(h) A., II., and <1. joint ly promise to pay 1). the sum of ,‘{,000 
rujX'C.s. iJ.iscompelic(Uo()ay thewliolc. A.isinsolvent, but his assols arc 
siiflivieiit to pay one-haif of his d(d>ts. C. is cnlitled to receive ‘jCU 
nuiees from A.'i c'stale, and ru['('cs irorn Jl. 

(c) A,, B., and (’. arc nii'lcr a ioint promito to iwy D ll.OtiO rupees. 

C. is unable to pay anything, uiid A. is compelled to pay the whole. A. is 
entitled to receive IjOdO rupee.s from B. 

(d) A., B., and are uiider a joint promise to pay J.). ;|,0II0 
rupees, A. and B. being only sureties for 0. C. fails to pay. A. and 
B. arc compelled to pay tlio whole sum. They are entitled to recover 
it from C. 


Joint promisors—The series of sections now before us materially 
varies the rules of the Common I..aw as to the devolution of the benefit 
of .and liability on joint contracts (z). As far as the liability under a 
contract is concerned, it appears to inake all joint contracts joint and 
several (a). It allows a promisee to sue .such one or more of several 
joint promisors as he chooses, and excludes the right of a joint promisor 


(z) Lukniidns Kbitpji v. Purshotam (a) Mdilal Ikchardatt v. OhtUabhai 
IlarijM.(1882)6 Bom. 700,701. florMm(1802) 17 Bom.6,11. 
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3. 43. to be sued along with his co-partncrs (b). There is still considerable 
difference of opinion in the Indian High Courts as to its consequential 
operation where a judgment has been obtained against some or one 
of joint promisors, and the decisions must be examined. We think it 
the better opinion that the enactment should be carried out to its 
natural consequences, and that, notwithstanding the English 
authorities founded on a different substantive rule, such a judgment, 
remaining unsatisfied, ought not, in British India, to be held a bar to a 
subsequent action against the other promisor or promisors. 

Effect of decree against some only of joint promisors—In Ilemeniro 
Coomar Mullick v, BajemhohU Moonslm (c), it was held by the High 
Court of Calcutta, following the rule laid down in /viny v. Hoare {d], that 
a decree obtained against one of several joint makers of a promissory 
note is a bar to a subsequent suit .against others. This w.as followed 
bv the High Court of Madras in a similar case in Gmusami Chelli v. 
Smmirti Chinm (c). But thcBe decisions were dissented from by 
8trachey,C..J.,inMj(Aaiiim«(f Askariv.Rm’he Ram Simjh (/). In that 
case the question was whether a judgment obtained against .some of 
several mortgagors and remaining unsatisfied against them was a b,ar to 
a second suit against other joint mortgagors, and the Court held tlnat it 
did not constitute any bar and that a second suit was maintainable, 
the doctrine of King v. Hoare [y) not being applicable in India, at all 
events in the Mufassal, since the passing of the Indian Contract Act. 
Htrachey, C.J., said; “ My objections to the application of the 
doctrine are based on purely legal grounds. The doctrine now rc.sts 
not so much on King v. Hoare (ISI l) 13 M. & W. 491, as on the judg¬ 
ments of the Law Lords in Kendall v. Hamilton (1879) 4 App. Ca. 1)04. 
As explained in those judgments, the doctrine that there is in the case 
of a joint contract a single cause of action which can only be once sued 


(6) Hmendfo Coomar Mvllick v. 
ItajendrMl Nuotwlee (1878) 3 Cal. 
3.73, 360; Huhavanad Astori v. Radhe 
Itam Singh (1900) 22 All. 307, 315; 
Diet T. tthnnji Jaitlia (1901) 25 lloni^ 
378, 386. Here the minority oi one 
joint promisor does not aticet the 
liability o( the other; Jamna liai v. 
yamma Soo (1910) M Ind. App. 99. 


(c) (1878) 3 Cal. 3.53. 

(i) (18-M) 13 M. & W. 494 ; 67 K. B. 
694. 

(e) (1881) ,5 Mad. 37. 

(/) (1900)22 .411. 307. See also 
Abdnl Aziz v. Basdeo Singh (1912) 34 
All. 004, 000. 

(j) (1844) 13 M. A W. 494; 67 K. R. 
694. 
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on is essentially based on the right of joint debtors in England to have 
all their co-contractors joined as defendants in any suit to enforce the 
joint obligation. That right was in England enforceable before the 
Judicature Acts by means of a plea in abatement, and since the Judi¬ 
cature Acts by an application for joinder which is determined on the 
same principles as those on which the ])len in abatement would former¬ 
ly have been dealt with. In India that right of joint debtors has 
been expre.s,sly excluded by s. -13 of the Contract Act, and therefore, 
the basi.s of the doctrine being absent, the doctrine itself is inapplica¬ 
ble, Cessante ralione hjis, ccssnl ipsa lex." 


S. 43. 


The rea-soning of Strachey, C.J., seems to us conclusive ; but until 
it has been adopted by the other High Courts or confirmed by the 
Judicial Committee of the Privy Council the point must be regarded 
as open. The Madras High Court, in later cases, seems inclined to 
adopt the opinion expressed in the first paragraph of the comuiontary 
on this section {h). 

(Aiming next to the High Court of Bombay, tlie doctrine of King 
V. Home was assumed to be applicable to India by that Court in 
Ltihmdas Khimji v. Purshotainllmidas (i), and in Luhmishinkar v. 
Vishnuram (j). In the latter ca.se it was held that the iirinciple of 
King'/, //iwredid not apply to the facts of the case, as the decree in 
the first suit against one of the partners,which was set up as a bar to a 
subsequent suit against all the partners, was madeby the ('ivil Court 
of Baroda, which had no jurisdiction over some of the partners who 
resided in British territory. On the other hand, there is a dictum of 
Farran, J., in Molilal v. (Hichhhui {k) that the present section appears 
to make all contracts joint and several. The applicability to India 
of the rule in King v, Hoare was again considered by the same Court 
in Dick V. Dhunji Jailhe (/), but the point wa.s not decided, as the 
Court thought it did not arise directly for decision. In a recent case 
(m) where the quc.stion was whether the plaintifl having sued an 
agent to judgment was entitled under s. 233 (below) subsequently to 


(*) UooUhan(iv..ihmrCheU!i{\m) (t) (1892) 17 Born. 6, 11. Sne »l«o 
39 Mad. 5r8, 6.51-552; Hamanjnlu v. GocMv./iakitaram (1904)38 6001.383. 
.traifjmodii (1909 ) 33 Mad. 31", 319.321. (1) (1901) 25 Bom. 378. 

(i) (1882) 6 Bom. 700. (m) Shielal v. Birdkhand (1917) 19 

O') (1899) 24 Bom. 77. Rom. L. R. 370,377-3S0. 
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S. 43. maintain a .suit against the principal, Macleod, J., expressed his diissent 
both from the reasoning and the decision of Strachey, C.J,, in Mm&mii- 
m«d/f,sfof(’.scascand held that the present section merely took away 
the right of a joint promisor to have his co-promisor joined 
with him in the action, and did not enable the promi.see to file separate 
actions against both. “ It could not have been intended ”, said the 
learned Judge, “ to deprive the second co-contractor of bis right to 
plead the previous judgment, or to split up one cause of action into as 
many causes of action as there were joint contractors ”. This view 
was adopted by Kajiji, J., in a still later decision («). We still agree 
with Strachey, C.J. 

Judgment against one joint promisor who admits claim after insti¬ 
tution of suit doe.s not bar the suit against other joint promisors. In 
the last-mentioned case the plaintiff sued the defendants, .alleging that 
they were part ners, and at the heating one of the defendants admitted 
the plaintiff’s claim, and judgment w,as thereujion passed against him 
for the amount claimed. On behalf of the other defendants it was 
contended that, the cause of action alleged in the plaint being joint, 
it merged in the judgment recovered against the first defendant, and 
that further proceedings in the suit were therefore barred. The Court 
did not accede to this contention, and it was held that the judgment 
recovered against the first defendant did not bar further prosecution of 
the suit against the others. Reference was made in the eour.se of the 
judgment to s. 153 of the Code of Civil Procedure, 1882 (now 0,15, r. 
2, Code of Civil Procedure, 1908). As to Kimj v. Hoare, it was 
stated that the rule there laid down did not apply to the facts of 
the case under consideration. 

Suit against one of several partners—In Luhnklas Khimji v. 
PursMam Ilaridm (o) it was held in a suit brought upon a contract 
made by a partnership firm that a plaintiff may select as defendants 
those partners of the firm against whom he wishes to proceed. This 
decision was cited with approval by Farran,C.J,, in MotilalBechardms 
V. Ghellabhai Hariram (p) and was followed by the High Court of 

(ft) Markandrai v. Virendrarai case I'arran, C.J., observed that ss. 42, 

(1917) 19 Bom. L.E. 837,843. 43, and 45 related to partners as Fell 

(o) (1882) 6 Bom. 700. as to other co-contractors, and that if 

(p) (1892) 17 Pom. 6,11. In that the Legislature had intended to except 
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Madras in Narayana ChelH v. Lakshmana Clielti (q) where it was held in S. 43. 
a similar case that according to the law declared in s. 43 of the Contract 
Act, es|)ecially when taken with s. 29 of the Code of Civil Procedure 
(r), it is not incumbent on a person dc.iling with partners to make them 
.all defendants, and that he is at liberty to sue any one partner as he 
may choose. It will be noted in this case that the Court expressly 
applied to partnere not only s. 43 of the Contract Act, but also s. 29 
of the Code of Civil Procedure, which relates not to joint, but to .several 
and to joint and several, liability. The same view of the section has 
been taken by the Punjab Chief Court (s). 

In this connection may be noted 0. 1, r. 10, of the Code of (Ivil 
Procedure, which jmvides that the Court may order, either of its own 
motion or on the application of a party to a suit, “ that the name of 
any person who ought to have been joined, whether as iJaintifT or 
defendant, or whose presence before the Court may be necessary in 
order to enable the Court elTectually and completely to adjudicate 
U|)on and settle ,'dl the questions in the suit, be added.” The elTcct of 
s. 43 being, according to the above decisions, to render the liability of 
joint promisors joint and .several and to exclude the right of a joint 
contractor to be sued along with his co-contractors, the provisions of 
0. l,r. 6, are applicable to the case, and the promisee is at liberty to 
sue any one or more of the joint promisors. But this right is di.stinct 
from, and does not all'cct, the right of a defendant to apply to the Court 


partners from the provisions of this 
section it wouhl havo done so in c-Kpres-s 
words. See, liowcvcr, Lal'-fiiiif-lki-nkar v. 
Visknurani (1S!>9) 24 l5t>i!i. 77, wlierc 
the Court hold, without any rcforcnco to 
tho earlier case, that the liahility of 
partners was joint, and that no <>nc 
partner could change it into a joint and 
several liability without the consent of 
tho other partners. 

(?) (1897) 21 Mad. 258. See also 
(1878) 3 Cal. 353, 359, 360, and (1900) 
22 All. 307,316. 

(r) S. 29 of the Code of Civil Pro- 
cedare, 1882 (now 0. 1, r. 6, in the 
Code of 1908), runs as follows: “The 
plaintiff may, at his option, join as 


parties to the same suit all or any of the 
person.s severally or jointly and severally 
liable on any one contract, Including 
pnrtif^s to hills of exchange, hunilis, and 
promissory notes.” 

1 he iudginent seems to assume that 
the elb'Ct of .^4. 13 was to make all joint 
contracts joint and several. SceMoftlai 
Bechardas/t v. Olif.llahkai Uariram 
(1892) 17 Pom. <>, 11; and Muluimmad 
Askari v, Radkc Ram Singh (1900) 22 
All. 307, 31(1. 

(s) Jag Lai v. Shib Lai (1902) Pun). 
Rec. DO. 37; Thomas Reck v. Thomas 
Riddle (1892) Piinj. Rec. no. 11; Living, 
sione V. Feroz Din (1914) Pnnj. Rec. 
no. 107, p. 396 (joint tenants). 



296 


THE INDIAN CONTEACT ACT. 


S. 48, under 0.1, r. 10, of the Code to have his co-contractor added as a party 
But such an application, it is conceived, can be sustained not on the 
ground that the joint contractor “ought to have been joined” a-' 
defendant, but only under the latter branch of the .section, if the 
Court considers it necessary to do so (t). 

Co-heirs—This section speaks of two or more jjcrsons making a 
joint promise, and it has no application where parties become jointly 


interested by operation of law in a 


(/) Note the observations of Straciiey, 
C.J., in Mu/nimnind Ashri v. Ji'Me 
Bam Simjh (lOW) 22 All. :W)7, m, IllT: 
“In their note to s. -i;!, Messrs. Cim- 
ningham and Shephard, at pp, loS, 150, 
of their cninmentary on the lodiaii Con¬ 
tract Act, 7lh ed.. say that, ‘if tliis 
flection is intended to deny to joint 
debtors the right to be sued jf>intly in 
one suit, it involves a drpflitrre front 
English law,’ and th.at, ‘ in view of tliis 
flection and the 29th section of tlie Code 
of Civil I’rocednre, it i.s clear that the 
non-joindcr of a co-dchtor is no ground 
of dpfciicn to a suit; but it is apjirc- 
hended that an application ri:ade nnvler 
the 32nd Rcclion of the Code to add as 
a defendant an omitted co-dcl>tor would 
bo dealt with in the samo manner as it 
19 in England.’ i cannot agree with 
this view. As the judgments in Kendall 
V. JIamiUon (1870) L. R. 4- A. (\ 504, 
show, such an application would in 
England be dealt with in the same 
manner as tho old plea in abatement, 
and the effect of Uie latest decision.s is 
that a joint debtor, though ho has nob an 
absolute, has an ordinary and a prim/i 
facie, right to have his co-debtors 
joined: Ifilaon, Soiu & Co. v. BnlcarTts 
Brook Steamship Co. [1893] 1 Q. B. 
422; Itobinson v. Geisel [1894] 2 Q. B. 
686 .” 

Note also the observations of Crowe, 
J., in Dick v. Dhunji Jailha (1901) 25 
Bom. 376, 386, where the learned Judge 


contract made by a single person. 


Says: “With regard to tho argument 
based on tho provisions of s. 43 of the 
(fontract Act, it seems to me that that 
Section merely takes away the right of 
a joint debtor to bo sued jointly and 
to plead in abatement a right which was 
alHilislicd in England hy the Judicature 
Acts. It is still open to a ilcfciidant to 
apply to the Court for joimlcr of a 
person who otigiit to have hecn included 
in the action ; and, to lu-o the words of 
Karl Cairns, K.t'., in Kinihtll v. Jfamil- 
hn (1879) 4 App. Ca. 504, ‘the appli¬ 
cation to liave a person so omitted in¬ 
cluded as a defendant ought to be 
granted or refused on tlie same prin¬ 
ciples on which a plea in abatemcnl 
would Itave succeeded or failed.’ S. 32 
of the Civil Procedure Code gives the 
Court absolute discretion, either on 
application or swo tnnlu, to dismiss or 
add parties.’’ 

Tile opinion c.’rprcssed by Mr. Justice 
Crowe corresponds to a considerable 
extent with that of Messrs. Cunningham 
and Shephard. We agree with Strachey, 
O.J., in thinking that an application 
under 0. 1, r. 10, to add as defen¬ 
dant an omitted debtor should not be 
dealt with as in England, but on the 
principles expressed in the Contract Act 
and to be reasonably inferred from it.s 
language. 

As to oases under the Bengal Tenancy 
Act, see Chanuilhari v. Triguna Nath 
(1913) 17 Cal. W. N. 833. 
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Hence the section does not apply to the case of several heirs of the 8 . 4 
original debtor («). Therefore any one tenant, on paying the whole 
rent, is entitled to contribution from the other tenants {ij. 

Contribution between joint promisors.—Tin's clause represents 
the doctrine of English equity ns distinct from that of the Common 
Law Courts. It would be uscles.s to cite Engliali authoritie.s. 

Joint tenants are joint promisors; tlicreforo the liability is only 
to contribute to the performance of the jnomisc. Hence if one of 
several ])erson3 jointly liable for a debt is sued, and is com|iellcd to 
satisfy the debt and the costs of the .suit, he can only call on the others 
to contribute in respect of the debt, and not in resircct of the costs (le). 

When liability to contribute arises.—In a case decided befon; 
the enactment of the Contract Act, it was held tlmt the mere existence 
of a decree against one of several joint debtors does not afford gro\md 
for a suit for contribution against the other debtors. “ Until he has 
discharged that which he says ought to be treated as a common burden’ 
or at any rate done something towards the discharge of it, lie cannot 
say that there is anything of which he lias relieved his co-dehtors, and 
which he can call upon them to share with him ” (*). And the law 
under the Contract Act would appear to he the same: see illustratioiB 
to the section {y). 

Contribution as between judgment debtors.—The quc.stinn as to 
whether, as between jiersons against whom a joint decree has been 
passed, there is any right of contribution at all deixinds iqion the 
question whether the defendants in the former suit were wrong-doers 
in the sense tlmt they knew or ought to have known that they were 
doing an illegal or wrongful act.. In that case no suit lor contribution 
will lie (z). Thus where a decree for costs against two defendants 

(u) Shaikh Salad v. KrUhna Mohan (IS80) o ('al. 720, citing Merrywenihcr 
(1916)24(’a]. L. J.371. v. Nixan (17!)!)) 8 T. R. IHli; Hi K. K. 

(u) Nirdoifh V. Jakaria (1914) 20 810; 1 Hni. L. V. m, 10th cd. (The 
Cal.L.J. 492. fcal loading case is, however, Adamson 

(w) Punjab V. PeUm Sivgh (1874) fi v. Jarvif< (1827) 4 Ding. fiO; 29 R. R. 

N.-W.r. 192. 603. Scc[1894lA. C.atp. 324.) Ifari 

(x) Ram Pershad Singh v. Ncerbhoy Saran Maitra v. Jotindra Mohan lahiri 

t9i«ffA(l872) 11 B. L. R. 76. (1900) r> C. W. N. 393; Mohesh Chandra 

(y) Abraham v.Rapkial{l9lG)i^ v. Poydya (1901) 6 C. W. N. 88; 

Mad. 288, 291. Krishna Ram v. Rakmini Semk Singh 

{z) Supul Singh v. Jmrit Temri (1887) 9 All, 221. 



298 


THE INDIAN CONTRACT ACT. 


tS, 44. jointly was executed against one oi them, who bad set up a false de¬ 
fence in the suit in collusion with the other, and the former sued the 
latter for contribution, it was held that the suit would not lie (a). In 
a recent case (6) the High Court of Madras considered it an open 
question how far the rule in Merryweatiier v. Nimm (c), which lays 
down that there is no contribution between joint tortfeasors, was 
applicable to India, having regard to the observations of Lord Her- 
schcll in Palmer V. Wich, etc.. Steam Shipping Co. (d), where the noble 
lord said that the rule did not appear to him “to be founded on any 
principle of justice or equity or even of public policy which justifies 
its extension to the jurisprudence of other countries.” The same doubt 
ha.s been expressed by the High Court of Allahabad (c). 

44 .---Where two or more persons have made a joint pro- 
Eflect of release Misc, a iclcaso of 0116 of sucli joiiit pi’omisors 
of one joint pro- by tlic promisco dixis not discliargc the 
other joint promisor or joint promisors; 
neitlier does it free the joint promisor so released from 
responsibility to the other joint promisor or joint promisors. 

We have here another variation of English law (/). In England 
the releasing creditor must expressly reserve his rights against the 
co-debtors if he wishes to preserve them {g). 

This section applies equally to a release given before or after 
breach. Thus where in a suit (h) for damages against several partners 


(а) ya-jaii/jara v. Pariyiigot 

7 Mail. 80; Sudhu Sinyk v. Lchna 
i^ingh (1901) I’unj. Rcc. no. 7; (>obind 
Ckunder >. Srigo-biiul (1807) 24 Cal. 
300. See also as to contribution between 
judgment debtors Brojcndro Kumar Itoy 
V. Rash fkhari Roy (1881)) 13 Cal. .300, 
and Lakshmana Ayyan v. Rangasanii 
Aytjan (1894) 17 Mad. 78, where it was 
held upon the facts of the case that 
one judgment debtor against whom cxe> 
cution bad been levied was entitled to 
contribution against the rest. 

(б) Siva Panda v. Jnjusii Panda 
(1002)25 Mad. 590. 


(c) Sec note (;), above. 

(d) [1894] A. C. 318,324. 

(e) Niluil Singh v. The Colkctor of 
Biilandshahr (1910) .38 All. 237, 240. 

(/) See Krishna Charan v. Sana 
Attwur (1917) 44 Cal. 102, 174. 

(g) There is no diflcrent equitable 
doctrine. In Ex parte Good (1877) 5 
Ch. Div. 46, the document in question 
was held not to be a release at all, and 
the general rule not disputed; see at 
p. 67. 

(A) Kirtee Chunder v. Sktdkers 
(1878) 4 Cal. 336. 
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the plaintiif comprom/seil the suit with one of them, and undertook Ss. 4< 
to withdraw the suit as against him, it was held that the release did 
not discharge the other partners, and the suit might proceed as against 
them. For the latter it was contended that the section occurred in 
the portion of the Act relating to the jxrformince of contracts, and 
that it did not therefore apply to liabilities ari.sing out of the breach 
of a contract. The Court held that such a construction of the section 
was too narrow. 

The principle of this section has also been a)i|ilied to judgment 
debts. It has thus been held that a rclea.se by a decree holder of .some 
of the joint judgment debtors from liability under the decree, does not 
operate as a release of the other judgment debtors (i). 

45.—Wlien a person lias made a promise to two or 
Devolution o moTC pcrsoiis jointly, then, iinles.s a coiitraiy 
joint rights. intention appears from the contract, the right 
to claim performance rests, as hetween liiin and them, with 
them during their joint lives, and, after the death of any of 
them, with the representative of sui'li deceased person jointly 
with the survivor or survivors, and, after the death of the 
last survivor, with the representatives of all jointly. 

llluslmlion. 

A., in considwation of '>,(100 nipct-a lent to !iim by 13, and 
promiBCH B. and (J. jointly to repay tlieiii that nudi with interest on a 
day specified. 13. dies. The riidit to claim perforiiiaiice rt'sts with B.’« 
representatives jointly witii C. dm iii}; (Vs life, and after the death of C. with 
the reprosontatires of B. and C. jointly. 


Promise to two or more persons jointly.- -This section ajiplie.s to all 
joint promisees whether they be partners {jj, co-sliarers (k), or 
members of a joint Hindu fa.iuily carrying on business in pattuership 
(Z). There is nothing in this enactment to show what happens to a 

(i) Mool Chand v. AUm Ohelty imAwo v. ifamn/jai (1892) 17 Boni. 29. 
(1916) 39 Mad. 648. (1) Ramsebuh v, Rnmlall Koondoo 

( 3 ) Motilalv. Ohellabhai (m2) 17 (1881)6 Cal. 815; Kalidat v. Kalhu 

AgaGulamlJttsainv. A.D. Bhagvan (1883) 7 Bom. 217; Ram 

Sa8oon{mi)2l Bom.412,421. iVrtram v. Ram Chunder (1890) 18 Cal. 

(i) BaUcrithna t . Tht MunidpalUy 86; Abgappa Chelti v. Vellian Chetti 

of Mahad{lS85) 10 Bom. 32; Bam- (1894) 18 Mad. 33. 
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S. 45. MMjie right when the owner of it dies, and several porsong become 
entitled to it (m). In such a case, it has been held that all of them 
must join in a suit to enforce the right, and if any of them refuses to 
join as plaintiff, ho must be added as a defendant (n). 

Right to performance of promises during joint lives._A8 the right 
to claim performance of a promise in the case of joint promisees rests 
with them all during their joint lives, it follows that all the joint pro¬ 
misees should sue upon the promise (o). If a suit is, therefore, brought 
by some of them only, and the other promisees are subsequently added 
as plaintiff.s, whether on objection taken by the defendant (p) or by 
the Court of its own motion (j), the whole suit will be dismissed if it is 
at that time barred by limitation as regards the other promisees. 

In this coimcction we may note the provisions of the Code of 
Civil Procedure, 1908, 0. 30, r. 4, which are as follows:— 

“ (1) Notwith-standing anything contained in section 45 of the 
Indian Contract Act, 1872, where two or more persons may sue or be 
sued in the name of a firm under the foregoing provisions and any of 
such persons dies, whether before the institution or during the 
pendency of any suit, it shall not be necessary to join the legal 
representative of the deceased as a party to the suit. 

“ (2) Nothingin sub-rule (1) shall limit or otherwise affect any 
right which the legal representative of the deceased may have (a) to 
apply to bo made a party to the suit or (b) to enforce any claim against 
the survivor or survivors.” 

Validity of discharge by one of several joint promisees—See notes 
under the same head to s. 38 (p. 274 above). 


(w) Kandkiija Lai v. Chandar 
7 All. 313, 333. 

(n) Ib.; Ahinsa Bibiyr, Abdnl Kadcr 
(1903) 3.^Mail. 2li, 3"); Maliamcd Itikaq 
V. Sheikh Akramnl Iliiq (1908) 12 C. W. 
N. 84, 80, 93. 

(o) Dular Chaml v. Balram Da9 
(1877) 1 All. 453; JoicaJa }iath v, Ihijta 
(1882) Punj. Rec. no. 175. Rut if a 
contract is entered into with ono partner 
only it is competent for him to maintain 
a suit by himsolf without making his 


partner.^ co-plaintiffs: dfekr Siftgh v. 
Chela Rain (lOOfi) Punj. Rec. no. (27. 
iSee Ahinm hibi v. Abdul Kadcr (1902) 
25 Mad. 2(5; hnain-ud-din v. Liladhar 
(1892) All. W.N. 104. 

(p) RainseMk v. Ramlall Koondoo 
(1881) 6 Cal. 815; Kalidai v. Natbu 
Bhr-ijmn (1883) 7 Bom. 217; Fatmabai 
V. ?(V6Ad(l897)21 Rom. .580. 

{q) Imm-ud-din v. Liladhar (1892) 
14 All. 524; .Rom Kinkar v. Akhil 
Chandra (mH) 35 Cal. 619. 
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Sait by a sarviviag partner.—^The general rule of English .. .t 
is (contrary to the present section) that joint contracts are enforceable 
by the survivors or survivor alone. There is an equitable o.vception, 
founded on mercantile custom, as to debts due to partners; but even 
in this case, “ although the right of the deceased partner devolves on 
his executor, ... the remedy survives to his co-partner, who alone 
must enforce the right by action, and will be liable on recovery to ac¬ 
count to the executor or administrator for the share of the deceased ” 
(r). Tire present section extends tlie mercantile rule of substantive 
right to all cases of joint contracts. But it does not follow that it 
was intended to alter the rules of procedure in cases where the mercan¬ 
tile rule of subst.ance was already admitted. It seems therefore to 
be the better opinion that the representatives of a deceased partner 
are not necc.s.sary parties to a suit for the recovery of a debt which 
accrues duo to the partnership in the lifetime of the deceased (s). It 
has been so laid down by the High Courts of Allahabad, Bombay, and 
Madras; but the contrary has been maintained by the Calcutta High 
Court (t). Engli.sh law and the alteration of it by the Act wore dis- 
cu.ssed, and the difficulty occasioned by the words “ as bctivccn him 
and them ” in connection with this point was corrsidcred by Earran, 
,1., in Uotild V. Ghdlalhai («). The learned Judge there, stated, “ It 
is difficult to give these words their fidl effect if the .surviving contrac¬ 
tors in the case of partner.? are allowed to sue alone. The right to 
performance of the contract as far as the other contracting party is 
concerned rests just as much with the representative of the deceased 
partner as with the surviving partner. Can the latter then sue without 
joining the former as a party to the suit 1 Logical consistency points 
to an answer in the negative. The case of partners is, however, as wc 
have shown, anomalous, and we think that, as the Legislature has not 
enacted that the representatives of a deceased partner niu.st join in 
suing in a partnership contract jointly with the surviving partners. 


(r) Williams on Executors, 10th ed. 
(1905), i>. 038. 

{«) Gohind Prasad v. Charidar Sekhar 
(1887)9 All. 486; Motilah. Ghtllahluii 
(1892) 17l^m. 6; Vaidyanaiha Ayyar 
V. Naik (1893) 17 Mad. 

18; Debi Das v. Nirpat (1898)20 All. 


305; Ugar Sen V. Lakhmiduind (1910) 
32A11.03H; Mulk liaj v. George Knight 
(1900) I’unj. Kcc. no, 10. 

(t) Ram Narain v. Ram Chunder 
(1890) 18 Cal. 80. 

(tt) (1892) 17 Bom. 6,14. 
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we ate not wrong in holding that, notwithstanding the provisions of 
the Contract Act, the old practice of the Small Causes Court need not 
be changed.” 

The case is not literally covered by s. 263, but it may be held that 
a contrary intention within the meaning of the present section suffi¬ 
ciently appears from the nature of the transaction when it is once 
ascertained to be a partnership transaction, regard being had to the 
uniform and wdl-undetstood course, of practice. 

With regard to the supposed anomaly, it disappears when we 
remember that in mercantile usage the firm is regarded as a person 
distinct from the individual partners so long as the partnership exists 
and is not fully wound up; and this view is now to a certain extent 
recognised in English procedure by allowing actions to be brought by 
and against partners in the name of the firm (v). Very much the same 
procedure has Ireen introduced by the Code of Civil Procedure,! 908 (»). 

In so far a.s the firm is treated like a person, the executors of a 
deceased partner are no more appropriate parties to the recovery of a 
partnership debt than the executors of a deceased sbarehohlerto the 
recovery of a debt due to an incorporated compairy. 

Suit by representative of deceased partner.--The representative of 
the estate of a deceased partner may maintain a suit for the recovery 
of a partnership debt, aird may join the surviving partners as defend¬ 
ants in the sirit where they refuse to join as plaintifl's (.r). 

Eight of performance of representative jointly with survivor.— 
Where, by the terms of a mortgage, interest was payable by the mort¬ 
gagor to two mortgagees jointly, it was held that upon the death of 
one of the mortgagees his legal representative was entitled to a 
moiety of the interest due under the mortgage (y). 

Survivorship in case of Oovernment Securities,—The Indian 
Securities Act XIII of 1886, s. 5, runs as follows:— 

“ I. Notwitiwtanding anything in the Contract Act, 1872, s. 45, when 

a Government security is payable to two or more persons jointly, and either 


(t») Order XLVIIIA; Pollock, Digest Sansoov (1897) 21 Tloin. 412, 421. 

of Law of Partnership, 10th od. p. 145. (y) KanthuPunja v. Vittamm (1901) 

(m) See Order XXX. 25 Mad. 385. 

(») Aga Gtd/im Hmiin v. A. D. 
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or any of them ‘lies, the security shall bo payable to the survivor or 
s'.irvivors of those persons. 

“2. Nothing herein contained shall atlect any cloira which the repre¬ 
sentatives of the deceased person may have against the survivor or survivors 
in respect of the security jointly payable to him or them and the deceased. 

“ 3. This section shall apply whether death of the person to whom the 
security was jointly payable occurred or occurs Wore or after this Act 
conics into force.” 

Time, and Place for Perfonmnec. 

46.—Where, by tlic contract, a promisor is to ])erform 
Time for pcrfnr- liis proiiiise witliout application by the 

mance of promise . , . • r r • 

where noappiica- promiseo, ancl 110 tiiTic tov jioriormaiuio 18 

t ion is to be made *12 i ji i. j 1 r 1 

011(1 no time is speciheo, tile eiifjagcnicnt must be pertormed 
siiccifioii, within a reasonable time. 

Explawition. -The (piestion “what is a reasonable 
time ” is, in each particular case, a question of fact. 

“ Engagement.”—The word “ ciigagcmeat ” in this section is a 
siiivival from the language of the original draft, in which, for .some 
reason not easy to understand, it i.s constantly used instead of “agree¬ 
ment ” or “ promise.” Here it is synonymous with “ promise.” 

Reaaonable-time. —It is also difficult to understand why decisions 
should be reported on the question of what is reasonable time, whichis 
declared by tlie Act itself to he always a question of fact; but, having 
been reported, they must he mentioned. Wliere tlie defendants 
agreed to supply coal to tlie plaintiffs from time to time, as rci|uired 
by the defendants, on reasonable notice given to them, it was lieki that 
a notice given by theplaintilTs on the 22nd July, 1898, (or the supply 
of 2,048 tons of coal on or before 31 st Augmst, 1898, was not reasonable 
(z). .Jenkins, C.J,, said: “ Perhaps it might have been physically 
possible for the defendants to carry out such au order, but it would 
clearly have required an effort which the plaintiffs had no right to 
demand. I do not think that a notice involving such an effort 
from busincs.s men with innumerable other matters to attend to can 
be held to be such a reasonable notice as was intended by both parties 


(j) The Bengal Co^l Co., Ltd. v. 104. 
Homee W.rdia <fe Co. (1899) 24 Boro. 97. 
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4e 47. when this document was given.” And where the defendant agiced to 
discharge a debt due by the plaintiff to a third party and in default 
to pay to the plaintif! such damages as he might sustain, and no 
time was fixed for the performance of the obligation, it was held that 
the failure of the defendant to perform it for a period of three years 
amounted to a breach of the contract, as that was a sufficient and 
reasonable time for performance (a). 

Compare the Negotiable Instruments Aet XXVI of 1881, s. 10-5, 
which runs as follows :— 

“In determining what is a reasonable time for presentment for 
acceptance orpayment, forgiving notice of dishonour, and for noting, 
regard shall be had to tlie nature of the instrument and the usual 
course of dealing with respect to similar instruments; and in calcu¬ 
lating such time public holidays sliall be excluded.” 

47.—When a ))i'omise is to be performed on a certain 
Time ami place <!*>•}’> pi'omisor hiis Undertaken to per- 

for portoniianco of jj. application bv the promisee, 

proiiiiso wliorc time v i ^ 

18 specified and no protiiisor may perform it at any time 

application to bo ^ 

made. dui’iiig the usual hours of business on such 

day and at the place at which the protnise ought to be 
performed. 

A. proniiNCs to deliver goods at B.’a warehouse on the 1st January. 

On that (lay A. brings tho goods to B.’a warehouse, but after the u.sual 
hour for closing it, and they are not received. A. Las not jicrfomied 
his promise. 

Common Law rule.—This section, with the illustration, simplifies 
the rule. According to the Common Law as laid down in the only 
modern case on the subject (6), the illustration would have run thus; 
“ B. is not bound to be at the warehouse to receive the goods after the 
usual hours of business,andif he is not there A. has not performed his 
promise. If B. is there and could receive the goods before midnight, 
but refuses to do so, A. has performed his promise.” There ate some 
further minute distinctions in English law which it would be useless 

(a) Dorasinya v. .irunachdlam (1899) (b) Startup t. Macdonald (1843) 6 

23 Mad. 441; Sabramanian v. Muthia Mao. A G. 593; 64 B. B. 810. 

(1912) 35 Mad. 639. 
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to cite here (c). The amendment made by this section is obviously in Ss. 
accordance with good sense, though the English rule is capable of a 
logical explanation. 

Delivery on Sunday.—In a suit for damages against the defend¬ 
ant, a German, for non-delivery of goods, it was contended that he 
was not bound to deliver the goods on Sunday, which was the la.st 
day named in the contract for performance. It was held that the 
“ Lord’s Day Act ” did not apply to India, at any rate not to the 
defendant, who was a German, and that, in the absence of a custom 
to the contrary, he was bound to deliver the goods on tliat day if 
they had not already been delivered (d). 

48.—When a promise is to be performed on a certain 
Application for dav, aiul tile promisor has not uiulcvtakcii to 

porformaoco on , ^ 

certain day to bo perform it witliout application by tlie iii'o- 

at proper time and ... ^ 

place. misee, it is the duty of the promisee to apply 

for performance at a proper place and within the u,siial hours 
of business. 

Explanation—T!h.e question ‘ ‘ what is a projier time and 
place ” is, in each particular case, a question of fact. 

The proper place will, of course, be the place naineil in tlin contract, 
if any. Where more than one place is namoil, “it is for the ixu son to 
whom payment is to bemadetofix the place at which he will be paid; 
until he has selected the ])lace at wliich he will be ])aiil tlicrecanbo 
no default.” The English decision from which wc (pioto would pre¬ 
sumably be followed here (c). 

49.- When a promise is to be performed without applica- 
, tion bv the iiroinisee, and no place is fixed for 

Place for per- ^ i i 

forinance nf pro- tlic performance of it, it is the duty of the 
application to be promisoF to apjity to the promisec to appoint a 

made and no place • i i i* i 

fixed for jicrfoim- reasonable place ior the pertorniance of the 
promise, and to perform it at such place (/)■ 


(c) ThoyarestatcdinLeakelil'I - 615. {/) Qa. whether failure to perform 

(d) Lalcftavd Balhman v. John L. this preliminary duty amounts to a 

(181M)) 15 Bom. 338. breach of the whole contract. See Armi- 

(e) Thorn v. Oily Rice Millt (1889) tagr v. Insole (1850) 80 R. R. 388; 

40 Ch. D. 357, 300. 14 Q. B. 728. 

20 
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fl, 49. lllitstraiion. 

A. undertakes to deliver a thousand luaunds of jute to B. on a 
fised (lay. A. must apply to B. to appoint a reasonable place for the 
purpose of receiving it, and must deliver it to him at such place. 


EuJe of Common Law.— In the Common Law the rule as to money 
payments (which, however, is rendered practically obsolete by the 
methods of modern busine.ss) is that, if no place is named, the debtor 
is bound to find the creditor, provided he is within the juri.sdiction (g); 
but if the obligation is to deliver heavy or bulky goods he must 
procure the creditor to appoint a place to receive them. “ And so 
note a diversitie between money and things ponderous, or of great 
weight” (h). The present section lays down a reasonable r'lle for 
all cases without distinction (t). The late Tyabji, .J., seems to have 
overlooked the present section when he said that “where no 
specific contract exists as to the place where the payment of the 
debt is to be made, it is clearthat itisthe dut yo fthe debtor to make 
the payment where the creditor is ” (j). 

Place of delivery.—Where by an agreement lor the sale of goods 
it was .stipulated that the goods were “ to be delivered at any place 
m Bengal in M.arch and April, 1891,” and it was added, “ the place of 
delivery to be mentioned hereafter,” it was held by the .Judicial Com¬ 
mittee that the buyer had the right to fix the place, subject only to 
the express contract that it must be in Bengal and to the implied one 
that it must be reasonable. The use of the words “ place of delivery 
to bo mentioned hereafter ” did not take away that right, nor did they 
leave the question of the place of delivery to bo settled by a subsequent 
agreement. If the latter had been meant, the expression used would 
have been “ agreed on ” instead of “ mentioned ”. It was also held 
that such a contract docs not fall within s, 94 of the Act, but ratner 

(jf) Sco IJaldane v. Johnson (1853) 8 serious in Littleton’s time and appre- 
Ex. 689; 91 R. R. 705; Kedarrnal ciatde in Coke’s, docs not seem to have 
Bhuramal v. (SViymni GovindTam fjeen thought of os an objection. But 
(1907) 9 Bom. L. R. 903, at p. 911; archaic law rarely favours debtors. 
Putlappa Manjaya v. Yirabhadrappa (t) As to delivery of goods sold sec 
(1905) 7 Bom. L. R. 993. as. 93, 94. 

(ft) Co. Lit. 210 b. The danger of (;) Motilal v. Surajmal (1906) 30 
travelling about England with any con- Bom. 167, at p. 171; See also DhunjUha 
liderable sum of money, which was v. f/orde (1887) 11 Bom. 649,656. 
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resembles what is contemplated in the present section {k). Ss. 49,6 


“ Without application by th j: (n iac—This section does not 
apply to cases where money is made payable on demand by the pro¬ 
misee (1). 


Place of performance in pakki adat contracts.—In the case of 
]>akki tukl agency the place of payment is the place where the consti¬ 
tuent resides, unles.s he has cho.“en to il.x another place by c.xpress 
direction (m). 


Pcrfonufincc ia 
manner or at time 
jireseribcd or sanc¬ 
tioned by promisee. 


50.—The perfornmncc of any jiromise 
n'ay be made in any manner, or at any time 
wliieh tlie promisee prescribes or sanctions. 


IlluH/’alionn. 

(a) B. owes A. 2,0f0 riipctis. A. desires B. to pay the amount to 
A. s account with (^, a banker. 1’., wdio also banks with. C., ortlem 
the amount to be transferred from liis account to A.’s credit, and tliis 
is done by C. Afterwards, and before A. knows of tbe transfer, ('. 
fails. There has been a good [layment by B. 

(b) A. and B. arc mutually indebted, A. and B. settle an account 
by setting off one item against another, and B. pays A. tito balance 
found to be due from him upon such settlement. Thi.s amounts to a 
payment by A. and P., resuei'tividy, of the sums wiiicli they owed t(. 
each other. 

(c) A. owes B. 2,000 rupees. B. acoepl.s some of A.’s goods in 
reduction of tlie debt. The ilelivery of the goods operates as a part 
payment. 

(d) A. (le.«irc.s B., wlio owes liim Rs. 100, to send him a note for 
Rs. 100 bv post. Tbe debt is discharged as noon as B. puts into the 
post a letter containing the note duly addres-sed to A. 


Manner and time of performance.—This rule is elementary. It may 
be doubted whether illustration (c) docs not rather belong to s. 63, but 
no piacdcal difficulty can arise. The tacts of illustiation (d) must not 

(k) Gremn v. lAchmi Narain Bom. 301. As to the incidents of pakU 

ioala 5 0) 24 Cai. 8; 23 L. R. Ind. ndal in general, see Kanji v. Bhag- 

Ap. 119 . waftdfis (1905) 7 Bom. h. R. 57, at 

(l) Ranm Chettiyar v. Gopalachari p. 05, and s. e. on app. «ub mm., Bhag- 

(1908) .31 Mad. 223, at p. 228. imndas v. A'cnji (1906)20 Bom. 205. 

fm) Kedarnml v. iVraj’nfli (1908) 33 
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SO, SI. be confused with those which have given rise to troublesome questions 
in cases of contracts by correspondence (ss. 4 and 5, p. 36 sqq. above). 
Here a complete contract is assumed to exist. It is hardly needful 
to add that where the request is to send not legal currency, but a 
cheque or other negotiable instrument, this does not imply any varia¬ 
tion of the rule that payment by a negotiable instrument is condi¬ 
tional on its being honoured on presentation within due time (n). 

Payment to an agent, who to the debtor’s knowledge had no 
authority to receive the payment, does not discharge the debtor (o). 

Performance of Eeciproeal Fromms. 

51.—When a contract consists of reciprocal promises to 
be simultaneously performed, no promisor 

Promigor not ^ i ' i 

bound to lUTtorm, need pcrtomi his promise iiidess the promisee 

unless reciprocal . 

promisee ready and IS ready aiul Wlllnig to perform Ills reci- 
willing to periornL , 

procai promise. 

lllwlraiions. 

(a) A. and B. contract t,hat A. shall deliver good.s to B. to be paid 
for by B. on delivery. 

A. need not deliver the gootl.s unle.s.s B. i.s ready and willing to jiay 
for tlio goods on delivery. 

B. need not pay for the goods unless A. is ready and willing to 
deliver them on payment. 

(b) A. and B. contract that A. shall deliver goods to B. at a price 
to bo paid by instalments, the first in.stalment to be paid on delivery. 

A. need not deliver, unless B. i.s ready and willing to pay the first 
instalment on delivery. 

B. need not pay the first instalment, unlc.ss A. is ready and willing 
to deliver the goods on payment of the first instalment. 


Simultaneous performance.—Thi.s section expresses the settled rule 
of the Common law. To understand the principle rightly, we must 
remember that in a contract by mutual promises the promises on either 
side are the consideration, and the only consideration, for one another. 


(») See /Cedormaf V. iSurajmaf (1907) (o) Mackenzie v. Shib Chtinder Seal 

9 Bora. L.R. 903, at p. 911. (1S74) 12B.LR.360. 
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But the terms of a promise may express or imply conditions of many S. 61 
kinds; and the other party’s performance of the reciprocal promise, 
or at least readiness and willingness to perform it, may be a condition. 

It is obviously immaterial whether it is called a condition or not, if in 
substance it has that effect. To say “ I will pay when you deliver the 
goods ” is more courteous than to say “If you do not deliver the 
goods in a reasonable time you will not be paid”; but “when” 
implies “ if,” and the result is the same. And if it appears on the whole 
from the terms or the nature of the contract that performance on 
both sides was to be simultaneous, tbe law will attach such a condi¬ 
tion to each promise, with the ojicration laid down in the present 
section. 

Performance of one party’s promise may have to be completed or 
tendered before he can sue on the other’s reciprocal promise. In that 
case i t is said to be a condition precedent to the right of action on the 
reciprocal promise. 

Where the performances are intended to be simultaneous, as sup¬ 
posed in this section (goods to be delivered in exchange for cash or 
bills, and the like), they arc said to be concurrent conditions, and the 
promises to bo dependent. Observe that “concurrent conditions are 
only a modified form of conditions precedent ” (p). 

Promises which can be enforced without showing performance of 
the plaintiff’s own promise, or readiness or willingness to perform it, 
are said to be independent. 

It is doubtful whether these terms are of much or any real use. 

“The real question, apart from all technical expressions, is what in 
each instance is the substance of the contract” (q). But the terms 
cannot be said to be wholly obsolete, and acquaintance with them is 
necessary for the understanding of the English decisions. 

In order to apply the rule of this section we must know whether 
the promises are or are not “to be simultaneously performed.” 

This is a question of construction, depending on the intention of the 
parties collected from the agreement as a whole. Before Lord 
Mansfield’s time the Courts were inclined to hold every promise or 


(p) Langdoll, SuDimary, § 32. 

(g) Per Martin, B., Bradford t. 


WiUiam (1872) L. R. 7 Ex. at p. 261. 
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8. 51. covenant complete in itself and independent (r), but there has been 
no such presumption for more than a century. 

In 1773 Lord Mansfield said that “ the dependence or indepen¬ 
dence of covenants was to be collected from the evident sense and 
meaning of the parties ” (.s), and similarly lord Kenyon in 1797 : 
“ Whether covenants be or be not independent of each other must 
depend on the good sense of the case, and on the order in which the 
several things arc to be done ” (t). 

There is a distinct question from that of “condiiion precedent,” 
namely, whether failure to perform some parts of a contract deprive? 
the party in fault of any right to remuneration for that which he has 
performed, and entitles the other to put an end to the contract, or 
is only a partial breach which leaves the contract as a whole still 
capable of performance. In dealing with cases of this kind it may 
be very difficult to ascertain the true intention of the parties. We 
have (0 “sec wheiher the particul.ar stipulation goes to the root of 
the matter, so that a failure to perlorni it would render the prrfor- 
manco of the re.st of the contract by the |)laintill' a thing diliovent in 
substance fiom what the defendant has stijailated fm, or whether 
it merely partially affects it and may he coniiiensated in damages ” 
(m). Illustration (b) siigge.sts, tlioiigli it does not actually raise or 
decide, a point which has given mindi troiil>le, and is not settled 
either by any of the general provisions of the Act, or by an;,' dispo¬ 
sition ol the citapter on the 8alp of floods. If A. fails to delivia: the 
first instalment of the goods, or delivers a short qiitiutity, may B. 
put an end to the contract ? The better O))inion, snjtported by deci¬ 
sions of the Court of Appeal in England and of the Supreme Couit of 
the United States (cf.is that, in the absence of any specific indication 
of a contrary intention, he may. But there are also decisions diffi¬ 
cult to reconcile with this view («'). The Sale of Goods Act, 1893, 

(f) For the history of the change sec } Q. B. D. 18IJ. 

Langdell, Summary, §§ III!)— 14lt. (tj) Honc.l- v. Mailer {I8S1) 7 Q. K. 

(i) Kingslon v. Preston, cited in I>iv. 92; iXorringlon v. Wright (1885) 
Jones V. Barliey, Doug. (159; Finch, 115 U. S. 189. 

Sel.Ca. 735. 736. (w) Smpson v. Cripph. (1872) L. R. 

{() Morion v. hamb, 7 T. R. 125; 8 Q. R. 14; Freelh v. Burr (1874) 
4 R.R. 395; Finch, Sel.Ca. at p. 741. L. R. 9 C. P. 208, which decides only 

(tt) Per Cur., Ediini v. Gye (1876) that failure in payment for one instal* 
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s. 31, has purposely left the point open as “in each case depending 
on the terms of the contract and the circumstances of the case.” 

It seems difficult at this day (except as to the unsettled question 
last mentioned, which is confined to the sale of goods by instalments) 
to add anything in principle to the modern rule; and Indian decisions 
are, as might be expected, merely illustrative. 

A contract for the sale of shares in a company to be transferred 
into the name of the purchaser upon payment of the price by him 
on or before a certain day falls within this section, so that transfer 
of the shares and payment of the purchase-money should be 
concurrent acts(.r). 

Waiver of performance.—The section does not, of course, give 
any remedy to a party who ha,s chosen to perform liis part without 
insisting on the reciprocal jx'rfoimance whicl was intended to be 
simultaneous with his own, as where a seller of goods “ tor cash on 
delivery ” chooses to deliver the goods without receiving the prici^ ()/). 

Readiness and willingness.-—In the cas.r of a contract (or the sale 
of shares in a company it is not necessary, in order to jirove that a 
vendoi' was ready and willing to perform his part of the agi'eeiiient, that 
he should be the beneficial ownei of the sliaies, or that he .should 
tender to the purchaser the final documents of title to tln^ sliare.s. 
It is enough that he should ho able and willing to l oastii ntc! t he pnr- 
cha.ser the legal owner of tliti sliaivs agreed to be sold. Thus where the 
vendor tendered to the purchaser share allotment and receipt pajiers, 
aiid together with each a transfei paper and an application 
paper', both signed in blank by tlnr original allottee, it was held that the 
vendor was ready and willing to perform his promi.se (j). But where 


ineiit is not a repinliation of t!i<* w linlo 
contract, and to that extent is conlirnied 
by The .Verse^ Sled and Iron (Jo's 
Case {IS8!) 9 Ai'ji. Ca. 434; see p. 279, 
above. 

(jt) Imperial Bankimj and Trading 
Co. V. Ahnaram Madhavji (ISGf)) 2 F. 
H. C. 240; Imperial Banking and Trad¬ 
ing Co. V. Pranjivandas Harjivandas 
(1866) 2 B. H. C. 258. 

(y) Sodlan Chuni v. (ScAiller (1878) 


4 Oal. 252. Tlic case turned really on 
s. 39 (see p. 278 ttiq., above), and it 
was not seriously argualilc that s. 51 
had anything to do with it. 

(?) Imperial Banking and Trading 
Co. V. Alniararn M<Uharji (1865) 2 B. 
H. C. 216. 8oc also Parbhndas Pran¬ 
jivandas V. Ramlal Bhagiratk (1866) 3 
B. H. C. 69, where “ share receipts ” 
with applications for transfer were ten¬ 
dered to the purchaser. 


.. 51. 
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8 . 61 . neither the transfer nor the form of application for transfer was offered 
to the purchaser, nor had the vendor any such documents signed by the 
original allottee in his possession, it was held that the vendor could not 
be said to be ready and willing to perform his promise, as the allottee 
had it in his power to decline to complete the contract until he had 
executed the transfer and the application papers (a). Further, it is 
not necessary to prove readiness and willingness that the vendor 
should have made an actual tender to the purchaser of the transfer 
deed (6). Nor is it necessary that the vendor should have the shares 
in his possession continuously from the date of the contract down to the 
time of performance. If a party bound to do an act upon request is 
ready to do it when it is required he will fully perform his part of the 
contract, although he might happen not to have been ready had he 
been called upon at some anterior period (c). But where the purchaser 
before the day fixed for delivery gives notice to the vendor that ho. will 
not accept the shares, the vendor is exoneiated from giving proof of 
his rcadinc.ss and willingne.ss to deliver the shares (d), And where the 
vendor of goods repudiates the contract on being called upon for 
delivery it is enough for the purchaser to prove that he was ready and 
willing to carry out his part of the bargain, and had made prepara¬ 
tions with the object of having the money ready in hand to pay for 
the goods on delivery. This section does not require him to show 
that he made an actual tendrr of the money (e). 

Where goods are sold for “ cash on delivery,” and the vendor 
delivers a portion of the goods, and the purchaser offers to pay the 
price thereof if certain cross-claims set up by him are adjusted, it cannot 
be said that he is not ready and willing to perform his promise, so as to 
entitle the vendor to refu.se delivery of the remaining goods (/). 

Inordinate delay on both sides is evidence of the contract being 
abandoned, and, if that inference is drawn, the contract is enforceable 
by neither party (g). 

(a) Jivraj Megji v. PouUon (1865) 2 {d) Dayabfyti Difchand v. Manihlal 

B. H. C. 253. Vrijbhukaniim) 8 B. H. C. A. C. 123. 

(ft) Imperial Banking and Trading (e) Shriram v. Madangopal (1903) 
Co. V. Pranjivandas Harjivandas (1865) 30 Cal. 865. 

2 B. H. C. 2.58. (/) Sooltan Chund v. SehtUer (1878) 

(e) Jivraj yfegji r. Poulton (1865) 4('al. 255. 

2 B. H. C. 263, 256 ; Maganbhai Urn- (j) Peati MiU Co. v. Ivy Tannery 
ehand v. Manchabkai Kallianchand Co. [1919] 1 K. B. 78, 

(1866)3 B.H.C. 79,86. 
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Averment of performance.—According to the common Jaw rules of 
pleading, where a contract consists of reciprocal promises to be simul¬ 
taneously performed, neither party to the contract can maintain an 
action without averring a performance, or an offer to perform, on his 
own part (A); but the necessity for such specific averment has been 
abolished in England for more than half a century, and now no 
averment at all of the performance of conditions precedent is required 
in the first instance in either England (i) or India. The English rule 
of practice has been reproduced here in the Code of Civil Procedurci 
1908 (i). 

52.—Where the order in which reciprocal promises are 
Onkr of por- performed is expressly fixed by the 

formance of foci- contract, they shall be performed in that 
procai promises. order) and, where the Order is not expressly 
fixed by the contract, they shall be performed in that order 
which the nature of the transaction requires. 

Illn/itTaliov^. 

(a) A. and ]\. contract that A. shall build a house for B. at a fixed 
price. A.’s promise to build the hou.se must he performed before B.’s promise 
to pay for it. 

(b) .4. and B. contract that A. sliall make over his stock in trade 
to B. at a fixed price, and B. promises to give security for tho payment 
of tlic money. A.’s promise need not be performed until the security 
i.s given, for the nature of the transaction require.s that A. should have 
security before he delivers up his stock. 


This section is founded on the same English authorities as s. 61, 
and on similar reasons, and does not appear to require any further com¬ 
mentary. 

53.—When a contract contains reciprocal promises, 
Liability of party ^nd One party to the contract prevents the 

orwWcTcoiirract performing his promise, the con- 

is to toko effect, tract becomcs voidable at the option of the 
party so prevented; and he is entitled to compensation 

(A) 2 Smith L. (I 15. and willingness: Bamon v. Johnson 

(i) R. S. 0., Order XIX, r. 14; 2 (1801) 1 East, 203; 6 R. E. 252. 

!^m. L. C. 16. Under the old rub it (j) See Order VI., r, 6. 
was enough to aver substantial readiness 


!. 61-03 
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8. 53. from the other party for any loss which he may sustain in 
consequence of the non-performance of the contract. 

illwitration. 

A. and B. contract that B. shall execute certain work for A. for a 
thousand rupees. B. is ready and willing to execute the work accord¬ 
ingly, but A. prevents him from doing so. The contract is voidable at 
the option of B.; and, if he elects to rescind it, he is entitled to 
recover from A. corapensation for anylo.ss which he has incurred by its 
non-performance. 


Impossibility created by act of party.—^This is in suhstaiice the 
rule not only of the Common Law, but of all civilized law (jj). No man 
can complain of another’s failure to do something which he has himself 
made imjwssible. The j)rinci|)le is nob confined to acts of direct or 
forcible prevention, which arc neither frequent nor probable, but e.x- 
teiids to default or neglect in doing or providing anything which a 
party ought under the contract to do or provide, and without which the 
other iKirty c,aimot perform his part. A man agrees to sell standing 
wood ; the selior is to cut and cord it, .and the buyer to take it away 
and pay for it. The seller cords only a very small part of the wood, .and 
neglects to cord the rest; the buyer may determine the contract and 
recover back any money be has paid on account. 

“ This was an entire contact; and .as by the defendant's defaub 
the plaintiffs could not perform what they had undertaken to do, they 
had a right to put an cud to the whole contract and recover back the 
money that they had paid imdcr it; they were not bound to take a part 
of the wood only ” {k). 

If the prevention by default goes only to one p!irticular term or 
condition of the contact, the party so prevented from fulfilling that 
term or condition is entitled to treat it as fulfilled, and insist on pay¬ 
ment or other reciprocal performance accordingly; or if there was an 
agreed penalty in the contract for non-fulfilment, or an option to 
rescind the contract, the other party cannot take advantage of it. 
Especially this is the case with stipulations as to the time of 

{jj) See the rule applied in Mackay land. 

V. Dick (1881) 6 App. Ca. 251, by the (i) Giles v. Edmrds (1797) 7 T. R. 
House ol Lords on an appeal from Scot- 181; 4 B. R. 414. 
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completion. If the party be prevented, by the refusal of the Ss. 63, 54. 
other contracting party, from completing the contract within the 
time limited, he is not liable in law for the default ” (1). 

A railway contractor ordered a steam excavating machine, to 
be capable of digging a certain quantity of material in a working day, 
and it was agreed that he was to be bound to accept it only if it per¬ 
formed this on a fair trial at the place where it was to be used. After 
a partial trial the contractor said the machine had failed, and refused 
to accept or pay for it. The maker contended that the contractor 
had himself failed to provide the conditions for a fair trial. This 
view of the facts was adopted by the Court, and both the Court 
below and the House of Lords held, as a consequence in, law, that 
the buyer, having by his own fault prevented the application of 
the test .agreed upon, must accept and pay for the machine as if the 
test had been satisfied. As to the original duty of the buye r to 
secure the conditions tor a fair trial, Lord Blackburn laid down this 
general rule:— 

“Where in a written contract it appc!i.rs that bothpartic.s have 
agreed that something shall be done which cannot ellcctnally be done 
unless both concur in doing it, the construction of the contract is that 
each agrees to do all that is ncccssaiy to he done on his jrart for the 
carrying out of that thing, though there may be no c.xprcss words to 
that effect. What is the ]iart of eaidi innst rhepend on circum.stani'cs ” 

(m). 

54.—When ri cor.tnict (onsist.s of im ijsroi iil pidtiiisoa, 

, 1 , , such that one of them camiot l)e irCTforinwl, or 

ElTcot of (Icfault ^ ' 

as to that iiroiniM that its luirformancc cannot be claiined till the 

which .-hould bn . 

6rst performed, in other lius l)oeii performed, jiiul tlie promisor 

contract consisting . . • i , ,• i / *1 a e 

of reciprocal pro- 01 the ])ronnse liist inciitioited liiils to jteriorm 
it,such proinisorciUinot claim thejicrformance 
of the reciprocal promise, and must m.ake compensation to the 
other party to the contract for any loss wliicli such otlier 
party may sustain by the non-performance of the contract. 


(l) Jtoherla v. Bury Comm-mionprit R. R. 647 ; seo per Parke, B., at p. 649. 
(1869) L. R. .5 C. P. 310, 329; Holine (at) Mackay v. Dicl:(1881) 6 App, 
y.Oappy (1838) 3 M. A W. .387; 49 Ca. 261, 26.3. 
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Illuslrations. 

(a) A. hires B-’s ship to take in and convey from Calcutta to the 
Mauritius a cargo to be provided by A., B. receiving a certain freight for 
ils conveyance. A. does not provide any cargo for the ship. A. cannot 
claim the performance of F-’s promise, and must make compensation 
to B. for the loss which E. sustains by the non-performance of the 
contract. 

(b) A, contracts with E. to execute certain builders’ work for a 
(ixed price, E. supplying the scaiFolding and timber necessary for 
the work. E. refuses to furnish any scaffolding or timber, and the 
work cannot be executed. A. need not execute the work, and E. is 
bound to make compensation to A. for any loss caused to him by the 
non-pcrformanco of the contract. 

(c) A. contracts with B. todeliverto him, ata specified price, certain 
merchandise on board a ship which cannot arrive for a month, and B. 
engagcstopayforthemcrchandisowithin a week from the date of the 
contract, B. does not pay within tiie week. A.’s promise to deliver 
need not he performed, and B. must make compensation. 

(d) A. promises B. to sell him one hundred bales of merchandise, 
to be delivered next day, and B. promises A. to pay (or them within a 
month. A. does not deliver according to his promise. B.*s promise 
to pay need not be performed, and A. must make compensation. 


Default of promisor in first performance.—This section completes 
the declaration of the principles explained under s. .'ll. In practice the 
difficulty is to know whether the promises in the case in hand are or are 
not “ such that one of them cannot be performed ” etc. One way in 
which the test is expressed in English authorities is that, if a plaintiff 
has himself broken some duty under the contract, and his default is such 
that it goes to the whole of the consideration for the promise sued upon, 
it is a bar to his suit, but if it .amounts only to a partial failure of 
that consideration, it is a matter for compensation by a cros,s-claim 
for damages {n). 

Where a contract between a shipowner and a charterer was con¬ 
tained in the following words, “ Hoofer s. to arrive after completion of 
two country voyages for London on notice in May or June,” and the 
shipowner gave notice after the vessel had completed one voyage only, 
and the charterer refused to ship the goods, it was held, in a suit by the 


(n) See the observations ol the Judl- (1868) L. R. 2 P. C. 135, 166. 
oiai Committee in Or^ord v. Provand 
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shipowner for damages for breach of the contract, that the defendant S. 54. 
was under the circumstances justified in refusing to perform his pro¬ 
mise (o). Garth, C.J., put the decision on the ground that the clause 
“ after completion of two country voyages” was used to indicate to the 
charterer the time when the ship would he ready, and that it was 
as essential a part of the contract as any other more direct stipulation 
as to time (p). Markby, J., however, based his judgment on the fact 
that this clause constituted a material part of the description of the 
vessel, and that the ship offered not having coni])leted two country 
voyages, but only one such voyage, did not answer the description in 
the contract (q). hroin either point of view the above clause formed 
a condition precedent to the performance of the contract by the 
shipowner, and the case would thus seem to fall under this section, 
though there is no reference to it in the judgments, Where the con¬ 
dition relates to a supposed existing state of facts, as itiBehnv.Burmss 
(r), it is not so easy to find the most appropriate .section of the Act; 
but the words of s. 18, sub-s. (3), appear sufficient to cover such a 
case. In Simon v. Yimyya (s) the defendant agreed to sell to the 
jdaintiffs S,000 bags of gingelly seed to be delivered within a specified 
time. Two-thirds of the price was paid in advance, and it was stipu¬ 
lated that the defendant should give notice to the plaintiffs as instal¬ 
ments of 1,000 bags were ready for delivery, and that the plaintiffs 
should pay the balance of proportionate price on each instalment when 
ready for delivery. No delivery was made within the stipulated time, 
and after the expiration of that period the defendant delivered 3,000 
bags to the plaintiffs. The plaintiffs did not pay the proportionate 
price on those bags when ready lor delivery, though i'3(|uired by 
the defendant, and the defendant tlicreupon rescinded the contract, 
and declined to deliver the remaining bags. In a suit lor damages by 
the plaintiffs for nou-delivery the Court held, following Frceih v 
Burr {t) and distinguishing Wilhers v. Reynolds (u), that tiie contract 

(o) FUining v. Kucgkr 4(;al, Ainstcrflam” was hcl'! to be “a sub- 

237. stantivc part of tlio contract” amount- 

(p) 40al. p. 247. ing to a condition. 

(^) Jb. p. 251. From this point of (r) Sec note (g). 

view the case was like Ikhn v. Burness («) (188G) 9 Mad. 359. 

(1863) 3 B. & S. 751 ; 124 R. R. 791, (/) L. R. 9C. V. 208. 

where the description of a ship in a (m) (1831) 2 B. & Ad. 882 ; 36 R. R. 

charter-party as “ now in the port of 782. 
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S4, 55. was an entire one, and that, the payment by the plaintiffs not 
beinf; a condition precedent to the preparation ot the remainder for 
delivery, the defendant was not justified in rescinding the contract. 
8ee the commentary on s. 51, p. 308, above. 

55.—When a party to a contract promises to do a 

Fffoct of failure O’" before a specified time, or 

to ix-rform at fixed certain things at or before specified times, and 

time, in contract in ^ 

which time is fails to do ally such tiling at or before the 

Cdjscntial. •/' i i i i* • 

specified time, the contract, or so much of it 
as has not been performed, becomes voidable at the option of 
the promisee, if the intention of the parties was that time 
should be of the essence of the contract. 

If it was not the intention ot the parties that time 
should be of the essence of the contract, the 

Kffcct of .suoh 

faiiuro wiwi timci contract docs not become voidable by the 

is not cssontiftl. , i i • 

failure to do such thing at or before the 
specified time; but the promisee is entitled to compensation 
from the promisor for any loss occasioned to him by such 
failure. 


If, in case of a contract voidable on account of the 
promisor’s failure to perform his promise at 
aufap:’I“Z«<, t*'"® “gr®®*!, the jiromisee accepts per- 
iit time other than formaiice of sucli promiso at any time other 
than that agieed, the promisee cannot claim 
compensation for any loss occasioned by the non-performance 
of the promise at the time agreed, unless, at the time of such 
acceptance, he gives notice to the promisor of his intention 
to do so. 


Time—when of essence of contract.—In England accidental 
delays in the completion of contracts for the sale of land within the 
time named are frequent by reason ot une.xpccted difficulties in 
verifying the seller’s title under the very peculiar system of English 
real property law. Sharp practice would be unduly favoured by 
strict enforcement of clauses limiting the time of completion, and 
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accordingly Courts of Equity have introduced a presumpt'on, chiefly, 8. 55. 
if not wholly, applied in cases between vendors and purchasers of 
land, that time is not of the essence of the contract. But this 
presumption will give way to proof of a contrary intention by 
express words or by the nature of the transaction. 

As to contracts for sale of land in British India tho .Judicial 
Committee observed in a recent case from Bombay that this section 
docs not lay down any principle which differs from those which 
obtain under the T.aw' of England as regards contracts to sell land- 
Under that law equity, which governs the rights of the parties in 
oases of specific performance of contracts to sell real estate, looks 
not at the letter but at the substance of the agreement in order to 
ascertain w'hethcr the jiarties, notwithstanding that they named a 
specific time within which completion was to take phace, really and 
in substance intended mote than that it should take place within a 
reasonable time. Specific performance of a contract of that nature 
will be granted although there has been a failure to keep the dates 
assigned by it, if justice can be done between the parties, and if 
nothing in (a) the express stipulations of tho parties, (b) the nature 
of the proiicrty, or (c) the surrounding circumstances make it inequi¬ 
table to grant the relief. An intention to make time of the essence 
of the contract must be expressed in unmi.stakable language; it may 
be inferred from what passed between the jiarties before, but not 
after, the contract is made. The jicriod fi.xed for comjiletion in that 
case was two months. The purchaser failed to complete within 
th.at period, and subsequently he brought a suit for siiccific perfor¬ 
mance against the vendor. T’heir Lordships held, applying the above 
principles, that there was no intention that time should be of the 
essence of the contract, and they decreed sjxicific jierformance to the 
purchaser, reversing the decision of the Bombay High Court (e). 

There is no place, however, in mercantile contracts for the pre¬ 
sumption that time is not of the essence of the contract {«;); indeed 
tho Supreme Court of the United States has laid it down broadly 
that “ in the contracts of merchants time is of the essence ” (i). This 

(ij) jamhed v. Biirjorji (1016)1,. R. 230,240, per cotton, L.J. 

43 I.A. 26, 40 Bom. 280. (r) .Vomnjlon T. Wright (1885) 115 

(tt) RetUer v. Sala (1879) 4 C.P. Dir. U. S. 189. 
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8. 66. is especially so os to shipping contracts. As to the sale of goods, 
“ unless a different intention appears by the contract, stipulations 
as to time of payment are not deemed to be of the essence of a contract 
of sale. Whether any other stipulation as to time is of the essence 
of the contract or not depends on the terms of the contract ” (y). 
Generally it is to be observed that in modern business documents 
men of business are taken to mean exactly what they say. “ Mer¬ 
chants are not in the habit of placing upon their contracts stipulations 
to which they do not attach some value and importance ” (z). Parties 
to mercantile contracts, therefore, cannot rely upon the present 
section to save them from the consequences of unpunctuality. Thus 
where the defendant agreed to deliver his elephant to the plaintiff 
tor ihedda operation (to capture wild elephants) on 1st October 1910, 
and the defendant subsequently obtained an extension of the time 
till the Gth October, but did not deliver the elephant till the lit 
October, it was held that the very circumstance that the defendant 
asked for extension of the time showed that time was intended to be 
of the e8.scnce of the contract, and that the plaintiff was therefore 
justified in rcfmsing to accept the elephant on the 11th October and 
was entitled to damages for breach of the contract (a). Where a 
contract for the sale of goods provides for delivery to betaken by the 
buyer within a specified period, and refserves liberty to the seller, 
if delivery is not taken within the fi.xed period, to sell the goods on 
the buyer’s account and at his risk, the mere fact that the contract 
contains a clause that after the e.xpiry of that period the goods shall 
remain at the buyer’s risk will not take the ca.se out of the general 
rule that in mercantile contract time is of the essence of the contract 

ib). 

Either party’s general right to have the contract performed 
within a reasonable time according to the circumstances is of course 
unaffected by the fact of time not being of the essence ; and in case 
of unnecessary delay by one party the other may give him notice 
fixing a reasonable time after the expiration of which he will treat the 


(s) Stile of Goods Act, 1893, », ,10. 22 Cal. L. J. 568. 

(«) Lord Cairns in Bowes v. Shand (b) Delhi Clolh MiUa Co., Ltd. v. 
(1877) 2 App. Ca. at p. 463. A^onAio(19l3) Punj. Roc. no. 80, p. 2S5. 

(a) Bkvdar Chandra v. Beils (1915) 
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contract a« at an end (c); and where there has been inordinate delay 8 . 85 . 
on both sides it may bo inferred that the contract has been abandoned, 
although no snch notice has been given (d). Also parties may bind 
themselves to use special diligence in completion, without naming 
any particular date, for example, by the words “ as soon as 
possible,” which means within a reasonable time, with an under¬ 
taking to do the thing in the shortest practicable time, according 
to the usual course of properly conducted business (c). 

The section applies to all cases of reciprocal promises, including 
contracts for the sale of goods whether the property in the goods sold 
has or has not passed to the purchaser. Thus in a Calcutta case {/) 
where time was of the essence of the contract, and the vendor rescinded 
the contract, it was contended for the buyer that, the property in the 
goods sold having pas.sed to him, this section did not apply, and the 
vendor was not entitled to put an end to the contract, but that his 
only remedy was to resell the goods under s. 107. It was held that 
s. 107 declared only one of the remedies which the vendor had on 
breach of the contract by the purchaser, and that the vendor was 
entitled to the benefit of s. .55. 

It would seem that the provisions of this section ajiply to consent 
decrees (g). 

“ The contract hcomes voidMc at the option of the promisee.”—A.. 
agrees to sell and deliver C candies of cotton to B. on 12th July 1909. 

A. fails to deliver the goods on 12th July. On 4th September 1909 

B. writes to A. stating that if A. failed to deliver the cotton within a 
week, he will claim damages according to the market rate at the date 
of the letter. A. takes no notice of this letter. On 3rd October 
1909 B. writes another letter to A. stating that as A. had failed to 

(c) Slkkney v. Keebk (1915) A. (\ stances must of course be considered. 

386. On the other hand a party to a con- (c) Hydraulic Engmeering Co. v. 
tract in which time is of the essence may McHaffie{WS) 4 Q. B. Div. 670, 673. 
be entitled to relief against forfeiture (/) BuldtoDoss v. Howe Chi 

of payments already made, on proper 64. 

terms, although not entitled to specific (g) See Bhagvant Oopal v. Appaji 
performance: Skedmanv. Drinkle (1916) (1916) 18 Bora. L.R. 803; Parbhu Ram 
A. C. 275 (J. C.). V. Jhah Kuer (1917) 2 Pat. L. J. 520, 

(i) Pearl Mill Co. v. Ivy Tanwry 622. 

Co. (1919), 1 K. B. 78. All the circum- 

21 
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■Be. 86, 66 . deliver the goods, he would claim damages on the footing of the market 
rate at the date of the second letter. B. is not entitled to damages 
on that footing, but to the difference between the contract rate and 
the market rate on 12th July 1909, the latter being the date of the 
breach. The present section does not enable a promisee to keep 
alive a broken contract in the hope of being able to recover heavier 
damages for its breach. It is immaterial that no notice was given 
by A. to B. that the contract was at an end (A). 

agreement to do an act impossible in itself 
is void. 


Agreement to do . 

impossible act. A conttact to CIO an act which, after 

Contract to do the contract is made, becomes impossible, 

act afterwnrdK "L t , i • i , 

becomintt irapos. 0^, by reason ot some event which the 

Bible or unlawful, ppomisor could not prevent, unlawful, 

becomes void when the act becomes impossible or unlawful. 
Where one person has promised to do something which 
Compensation he knew, OP, with reasonable diligence, might 

for loss through , , i i • i i . ^ 

Don.pcrformanco xiave Kiiowii, and wluch the promisee did 
of act known to be .1 j. 1, • -ri 1 e 1 

impossible or i^ot KTiow to be impossible or unlawful, 

unlawful. promisor must make compensation 

to such promisee for any loss which such promisee sustains 

through the non-performance of the promise. 


Illustraliom. 

(a) A. agrees with B. to discover treasure by magic. The agreement 
is void. 

(b) A. and B. contract to marry each other. Before the time fixed for 
the marri^e, A goes mad. The contract becomes void. 

(c) A. contracts to marry B., being already married to C., and being 
forbidden by the law to which heis subject to practise polygamy. A. must 
make compensation to B. for the loss caused to her by the non-performance 
of his promise. 

(d) A. contracts to take in cargo for B. at a foreign port. A.’s Govern, 
ment afterwards declares war against the country in which the port is situ- 
ated. The contract becomes void when war is declared. 

(e) A. contacts to act at a theatre for six months in consideration 
of a sum paid in advance by B. On several occasions A. is too ill to act. The 
contract on those occasions becomes void. 


(A) Mutthaya Maniagaran v. Ltkku (1914) 37 Mad. 412. 
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Impossibility ia general.—Nothing resembling this section 8. 86. 
has been found among the materials known to have been used by the 
framers of the Act. It varies the Common Law to a large extent, 
and moreover the Act lays down positive rules of law on questions 
which English and American Courts have mote and mote tended, 
during the last quartet of a century or longer, to regard as matters 
of construction depending on the true intention of the parties. English 
authorities, therefore, can be of very little use as guides to the 
application of this section. 

With regard to the first paragraph, the result is the same as in 
England. In the Common Law we may say that parties who purport 
to agree for the doing of something obviously impossible must be 
deemed not to be serious, or not to understand what they are doing; 
and also that the law cannot regard a promise to do something ob¬ 
viously impossible as of any value, and such a promise is therefore 
no consideration. “ Impossible in itself ” seems to mean impossible 
in the nature of things. The case of performance being, at the date 
of the agreement, impossible by reason of the non-existence of the 
subject-matter of the contract has been dealt with imder the head 
of Mistake {s. 20). 

The second paragraph has the effect of turning limited e.xceptions 
into a general rule. By the Common Law a man who promises without 
qualification is bound by the terms of his promise if he is bound at 
all. If the parties do not mean their agreement to be unconditional, 
it is for them to qualify it by such conditions as they think fit. But 
a condition need not always be expressed in words; there are conditions 
which may be implied from the nature of the transaction; and in 
certain cases where an event making performance impossible “ is 
of such a character that it cannot reasonably be suppo.sed to have 
beenin the contemplation of the contracting parties when the contract 
was made ” (i) performance or further performance of the promise, 
as the case may be, is excused. On this principle a pronuse is dis¬ 
charged if, without the promisor’s fault, (1) performance is rendered 
impossible by law (i); (2) a specific subject-matter assumed by the 
parties to exist or continue in existence is accidentally destroyed 


(i) Bailt) V. De Creapigny (1869) L. E. i Q. B. at p. 185. 
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S. 66. or fails to be produced (j), or an event or state of things assumed 
as the foundation of the contract does not happen or fails to exist, 
although performance of the contract according to its terms may be 
literally possible (i); (3) the promise was to perform something in 
person, and the promisor dies or is disabled by sickness or mis¬ 
adventure (1). 

In the last-named class of cases a disabled promisor must give the 
best practicable notice to the promisee, and the promisee has the 
reciprocal right of rescinding the contract if it is a continuing contract, 
and the disability makes it as a w'hole impossible of performance, 
though some part might afterwards be performed; this on the ground 
not of breach of contract, which there has not been, but that the 
consideration has failed. In such a case the promisor cannot show 
that he was ready and willing to perform his promise (*»). These 
rules have no beating on cases whore the parties have contemplated 
and provided for the contingency. In such cases the Court has only 
to construe the terms of their agreement (n). 

Having regard to the unqualified language of the Act, it seems 
useless to enter at more length on the distinctions observed in English 
law. The illustrations do not, indeed, appear to go beyond English 
authority, but this cannot detract from the generality of the enacting 
words. There is no reason to supiwse that a broad simplification 
of the English rules was not intended, nor does it appear that any 
inconvenience has ensued or is to bo expected. It is to be observed, 
on the other hand, that some of the English cases could not be decided 
in the same way under this section without straining the language. 
II. agreed to hire the use of K.’s rooms in London on the days of 
June 26th and 27th, 1902, for the purpose of seeing the intended 
coronation processions. By reason of the King’s illness no procession 


(j) Tayhr v. Caldwell (1863) 3 B. Sons [1918] 2 K. B. 467 C. A. 

& S. 82G; 129 R. R. 573; Howell v. (Z) Hobinson v. Davison (1871) L.R. 
Couphnd (1876) 1 Q. B. Div. 258. 0 E.v. 269. 

{k) Krell v. Henry [1903] 2 K. B. (7n) Poiwaarrf v. <SpieM Pt>«(Z( 1876) 

740 C. A. But failure of a condition 1 Q. B. Div. 410. 
which the parties did not know of, and (n) Elliott y. Crutchky [1904] 1 K. B. 
therefore cannot have regarded as ma- 565 C. A., affirmed in H. L. [1906] 
terial, will not discharge the contract: A. C. 7. 

Blackburn Botibin Co. v. P. W. Alien <£» 
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'took place on either of those days. It was held that K. could not S. 56. 
recover the balance of the agreed rent, as the taking place of the 
processions “ was regarded by both contracting parties as the foun¬ 
dation of the contract ” (o). Here it remained quite possible for K. 
to lease the use of the rooms to H., and for H. to use them; it was 
only the object of the act contracted for that had failed, and that 
object was not mentioned in the contract itself, though H. took the 
rooms in consequence of seeing an aimouncement posted up in them 
that windows to view the coronation processions were to be let. In 
India such a case would perhaps fall more approjiriately under s. 

32. Illustration (a) raises a curious little question. If A. agrees 
with B. to discover by magic a treasure supposed to be buried within 
certain limits at a spot not exactly known, and, after performing 
magic rites, docs by good fortune discover the treasure, and A. and U. 
both believe that the magic was efficacious, can A. recover any reward 
from B., and if so under the .agreement by rejecting the specification 
of meiins to be employed as immaterial, or under s. 70 of the Act, 
or how' otherwise ? 

Frustration of Adventure—War conditions.—The English rules 
as to discharge of contracts by “ frustration of adventure" (a 
term chiefly used in shipping cases, with “ frustration of voyage ” 
as a synonym) have been applied in new direetions in cases arising 
out of the War of 1914. .A full account is impracticable hero (p). 

Bccent authority, however, has made it clearer than over that the 
literal possibility or otherwise of executing the agreement according 
to its terms is not an adequate test; it has to be considered whether 
performance according to the true governing intention of the parties 
remains possible, and for this purpose the Courts regard the duration 
of war as an indefinite time {q). But a temporary interruption (such 
as requisition of a ship for transport of troops) does not necessarily 
determine the contract (r). However, the extension of the former 
rules by Krell v. Henry (see above) now stands as applicable to 


(o) KreU V. Henry [1903] 2 K. B. 740 

(p) For details see H. Campbell, The 
law of War and Contract, (London, 
liombay, &c., Oxford Uniy. Press, 1918) 


pp. 70, 265 sqq., 284 sqq. 

(q) Horlock v. Beat [1910], 1 A.C. 487* 

(r) TampUn S. 3. Co. v. Anyla- 
Mexican A-c. Co 11916] 2 A. C. 397. 
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8. 86. contracts of all sorts within limits not yet thoroughly defined, as 
McCardie, J., has pointed out in a careful analysis (s). 

Frustration by Total or Partial Prohibition—In a state of 
war many contracts are affected by performance or further 
performance becoming wholly or in part unlawful. This may be 
under the general rules against intercourse with the enemy, or may be 
the result of express executive orders issued under powers of emer¬ 
gency legislation. In principle the question is the same that we have 
noted above, whether the new state of things is such as the parties 
provided for or contemplated, and whether further performance, so 
far as the prohibition is not total, or when it is removed, would really 
be performance of the same contract. Compulsory suspension of 
an engineering contract on a large scale, in order to direct the labour 
to producing munitions of war, has been held to discharge the con¬ 
tractors ((). Where goods, the subject of a specific contract of 
sale, in which the property had not yet passed to the buyer, were 
lawfully taken for the public service, the seller was excused from 
delivery («). But a continuing contract is not discharged by a 
prohibitive regulation which may be determined or varied during the 
war and leaves a substantial part of the contract capable of 
execution (n). 

It must not be assumed that the consequences of a contract being 
discharged for any of the abovementioned reasons will be the same 
in India as they would have been in England; see on s. 65 below. 

“Becomes impossible.”—^The Indian decisions merely illustrate 
what amoimts to supervening impossibility or illegality within 
the meaning of the second paragraph. 

In a suit for damages for breach of a contract against a Hindu 
father to give his minor daughter in marriage to the plaintiff, it was 
held that the performance of the contract had not become impossible 
simply because the girl had declared her unwillingness to marry the 


it) Blackburn Bobbin Co. v. T. IV. Kerr Jr Co. [1918] A. C. 119. 

Allen SoM [1918] 1 K. B. 640,545. (tt) Re Skipton, Anderson Co. ond 
It does nut extend to a bare sale of un> Harrison Bros. A Co. [1915] 3 K. B. 676. 
ascertained goods; eee at p. 550: aSd. (v) Leielon Oas Co. v. Leiston-cumn 
in C. A. [1918] 2 K. B. 467. SixweU Urban Council [1916] 2 K. B. 

(t) Metropolitan Water Board v. Dick 428 A. C. 
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plaintiff, and the defendant had declared that he could not compel 8. 68. 
her to change her mind (w). In the course of the judgment the Court 
said: “ The act is neither impossible in itself, nor impracticable 
in the ordinary sense of the term.... Though physical force cannot 
for one moment be thought of, it is no doubt the duty of defendant 
according to the terms of his contract to use to the utmost his 
persuasive powers and his position as parent in order to induce his 
daughter to be married.” More generally, if a man chooses to answer 
for the voluntary act of a third person, and does not in terms limit his 
obligation to using his best endeavours, or the like, there is no reason 
in law or justice why he should not be held to warrant his ability to 
procure that act. Similarly, where the parties to a suit agreed that 
the plaintiff and his younger brother were to execute a sale deed within 
a week conveying the property in dispute in the suit to the defendant 
for a certain sum, and, in default, the suit was to be dismissed, it was 
held that the younger brother’s refusal to join in executing the deed did 
not make the performance of the agreement by the plaintiff impossible 
within the meaning of this section {x). Where A. agreed to cultivate 
indigo for B. for a certain number of years in certain lands of which 
A. was a sub-tenant, and subsequently during the continuance of 
the contract A. lost possession of the lands, as his immediate landlord 
failed to pay rent, and was in consequence ejected, it was held that 
the case came within the provisions of the second paragraph of 
this section, and that the mere fact that A. might have paid up 
the rent and thus saved the land and himself as his tenant from eject¬ 
ment did not make the event such an one as A. could have prevented 

{y)- 

In a Bombay case (z), the defendant, who was a stone contractor, 
agreed to pay to the plaintiff Rs. 329 per month for one year for 
permission to the defendant to blast stones and carry on the work of 
quanying on plaintiff’s land. It was also agreed that the defendant 
should obtain at his own expense the necessary license for blasting 
stones. At the time of the agreement the defendant had a license 

(u?) Purthoiamiae Trihhmandwi t. (i/) Inia Pmkui Sinf/h v. CampbtU 
PnrBhotamdag MangaMas (1896) 21 (1881) 7 Cal. 474. 

Bom. 23. (z) OkMob Madkanji v. Notbu 

(x) RangoBwami v. Trisa Maistry Yenkuji (1889) 13 Bom. 630. 

(1907) 17 Mad. L. J. 37. 
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8. 56. from the authorities, but it expired during the term of the agreement, 
and the authorities refused to renew it; the defendant thereupon 
declined to pay the rent for the unexpired period of the agreement. 
In a .suit by the plaintifi for the rent it was held that the question 
was one of construction, and that, looking at the nature of the 
contract, it must be taken to have been the intention of the parties 
that the monthly payment should only be payable so long as 
quarrying was permitted by the authorities. The present .section was 
considered to have nothing to do with the case (a). Obviously the 
l)erformance did not become impossible, as there was no agreement 
to blast any stone at all. 

Commercial impossibility—The impossibility referred to in 
the second clause of this section does not include commercial 
impossibility. A contract therefore to supply freight caunot be said 
to become impossible within the meaning of that clause merely 
because the freight could not be procured except at an exorbitant 
price (b). 

“ Becomes unlawful.”—By a contract made with the plaintiffs 
the defendants agreed to carry from Bombay to Jedda in their steamer 
500 pilgrims who wore about to arrive in Bombay from Singapore 
i the plaintiffs ship. The pilgrims arrived in Bombay, but the 
defendants refused to receive them on board their steamer on the 
ground that during the voyage of the plaintiffs’ ship to Bombay there 
had been an outbreak of small-pox on board, and that the pilgrims 
had been in close contact with those who had been suffering from 
the disease, and that the performance of the contract had under the 
circumstances become unlawful, having regard to the provisions of 
s. 269 of the Indian Penal Code (Act XLV of 1860). That section 
provides that whoever unlawfully and negligently does any act which 
is, or which he knows or has reason to believe to be, likely to spread 
the infection of any disease dangerous to life, shall be punished with 
imprisonment. It was held that the carrying of the pilgrims in the 
defendants’ steamer would not have been in contravention of any 
law or regulation having the force of law, nor would it have been a 
■ negligent act on their part to do so, and that a. 269, therefore, did 


( 0 ) 13 Bom. at p. 63.5, .Sargent, (6) Karl Ettlin^rr v. Chaganitu 
C.J., arg. (1916) 40 Bom 301, 310-311. 
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not apply, and that the defendants were bound to perform the contraot 

(c). 

Certain later statutory enactments further define the effect of the 
present section. The Specific Relief Act I of 1877, s. 13, provides that, 
notwithstanding anything contained in s. 56 of the Contract Act, a 
contract is not wholly impossible of performance because a portion 
of its subject-matter, existing at its date, has ceased to exist at the 
time of the performance. The Transfer of Property Act IV of 1882, 
s. 108, provides as to property let on lease, that if by lire, tempest, 
or flood, or violence of an army or of a mob, or other irresistible force, 
any material part of the property be wholly destroyed or rendered 
substantially and ])ermancntly unfit for the purposes for which it was 
let, the lease shall, at the option of the lessee, be void. 

Refund.—Where a contract, after it is made, becomes impossible, 
the party who has received any advantage under it is bound to restore 
it to the other party under s. 65 below. A. buys freight from B. for 
2,500 bales of cotton on a ship belonging to B. to be carried from 
Bombay to Genoa. The freight is paid in advance and the goods are 
put onboard the ship. While the ship is still lying in the harbour, 
the export of cotton to Genoa is prohibited by orders of the Govern¬ 
ment, and the voyage is abandoned. A. is entitled under s. 65 to 
recov erfrom B. the freight paid in advance. This right is not affected 
even if B, is a common carrier (d). Similarly, where a contract 
becomes unlawful owing to the outbreak of war, either party is 
entitled under s, 65 to recover from the other any deposit made by 
him as a security for the due performance of the contract (c). 

Dealings with Enemies.—Since 1914 the question has often 
arisen whether a contract lawfully made before the war comes 
within this section on the ground that performance or complete 
performance would involve dealing (/) with enemies and therefore 


(c) Bonibay and Persia Steam Navi¬ 
gation Co.y Ltd. V. Subatlino Co., Ltd. 
(1889) 14 Bom. 147. 

(i) Boggiano & Co. v. The Arab 
Steamers Co., Ltd. (1918) 40 Bora. 529* 
(«) Textile Manjg. Co., Ltd. v. 
Sohmon Brothers (1916) 40 Bom. 570. 
if) “Trading” is too narrow: “a de¬ 


claration of war imports a prohibition 
of commercial intercourse and corres¬ 
pondence with the inhabitants of the 
enemy’s country: ” judgment of Ex. 
CIj. per Willes, J., Esposito v. Bowden 
(1857) 7 E. & B. atp. 779,110 B. R. at 
p. 823. 
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58. would be unlawful under s. 23. A large proportion of these cases 
are on contracts “ for the sale of goods to be performed by the delivery 
of documents ” (g) in the form known as “ c.i.f.” For the reader’s 
convenience an authoritative statement of what that form implies 
i.s subjoined in a note (A), 

The governing principle was laid down in a case arising out of 
the Crimean War by Mr. Justice Willes: “ As to the mode of oper¬ 
ation of war upon contracts of affreightment made before, but which 
remain unexecuted at, the time it is declared, and of which it makes 
the further execution unlawful or impossible, the authorities establish 
that the effect is to dissolve the contract, and to absolve both parties 
from further performance of it ” (t). In practice we have to ascertain 
whether the further execution of a given contract has become unlawful 
as involving dealing with enemies, or otherwise, or in a judicial sense 
impossible; and this is not always easy. Declaration of war is 
regularly accompanied by a Royal Proclamation against trading 
with the enemy. This appears to be only in affirmance of the common 
law; it may however and commonly does contain rela.xations and 
dispensations. After a declaration of war a contract may stand 
dissolved on the ground now under consideration although both 


(g) Bankofl, LJ., Karhenj d- Co. v. 
Blythe, Oreen, Jourdain d Co. 1 

K. B. at p. 510, op. Warrington, L.J., 
p. 514. 

{k) “A seller under a contract of 
sale containing such terms has firstly to 
ship at the port of shipment goods of 
the description contained in the eon- 
tract ; secondly to procure a contract of 
affreightment, under which the goods 
will be delivered at tlie destination con¬ 
templated by the contract; thirdly to 
arrange for an insurance upon the 
terras current in the trade which will 
be available for the benefit of the buyer ; 
fourthly to make out an invoice as des¬ 
cribed by Blackburn, J., in Ireland v. 
Livingston (L. R. 6 H. L at p. 506) or 
in some similar form; and finally to 
tender these document to the buyer so 
that he may know what freight he has 


to pay and obtain delivery of the 
good.s, if they arrive, or recover for 
their loss if they are lost on llie voyage. 
Such terms constitute an agreement 
that the delivery of the goods, provided 
they are in conformity with the contract, 
shall be delivery on board ship at the 
port of shipment. It follows that 
against tender of these documents, 
the bill of lading, invoice, and policy 
of insurance, which completes delivery 
ill accordance with that agreement, the 
buyer must be ready and willing to pay 
the price. In this case payment 
before the arrival of the goods in this 
country was involved” : Per Hamilton, 
J., now Lord Sumner, Bidd^ Bros. v. 
E. Ckmetui Horst Co. [1911] 1 K. B. at 

p. 220. 

(t) Esposito V. Bouiden, 7 £. and 
B.atp.783,nOR. R.atp.825. 
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parties are British subjects. One British firm contracted with another 8. 56 
to sell goods, deliverable to the buyer or assigns in Hamburg o.i.f. 
for payment at Liverpool in exchange for shipping documents. The 
goods were shipped in June 1914 for Hamburg in a German ship; the 
bill of lading provided that questions arising under it were to be decided 
there by German law. On August 5, the day following the declaration 
of war, the ship having put in, it was stated, at a neutral port, the 
sellers tendered the documents and the buyers refused them. Held 
that delivery according to the contract w'oidd have been against the 
King’s proclamation, as being delivery to residents in enemy coimtry, 
and therefore the refusal was good (j). 

This authority has been followed in Indian cases where the 
facts were varied by the goods being despatched, or intended so to 
be, not to Germany but from Germany to India. We have the simple 
case of a cargo .shipped from Hamburg to India, bill of lading tendered 
after British proclamation, tender justified, (I) the goods having become 
enemy property at the outbreak of war. Another straightforward 
example is that of a consignment sold by the Madras agent of an 
enemy firm: the buyer accepted a draft for the price, and demanded 
first the documents and then the goods on arrival at Madras: the 
agency was held to have been determined by the declaration of war, 
so that no contract was ever formed (i). 

A less simple question is “ whether when, before the outbreak 
of war, goods have been sold by one English firm to another on a c.i.f. 
contract and shipped on a German ship to a neutral port, the seller 
after the outbreak of the war is entitled to tender, in one case the 
German bill of lading, in the other case the German bill of lading and 
the German policy of insurance, and claim the price ” (m). The exact 
legal point as stated in the Court of Appeal is “ upon whom the loss 
is to fall where documents which were originally valid have become 
invalid before they were tendered ” (n). It is decided in England 
that the documents the buyer is bound to accept are effective shipping 

(j) J)urKan Fox Co. v. Sekrempft {m) Scrutton, J., Schneider & Co. v. 

Bonke [1916] 1 K. B. 365. Burgett dc Newmm [1915] 2 K. B. at 

{k) Nisaim Isaac v. Haji SuUanali p. 385. 

(1916) 40 Bom. 11. (n) Swiofen Eady, L.J., Karberg tfr 

(2) Soorthingje t. Mahomed (1917) Co. v. Bhjlhe, Green, Jourdain d* Co. 

32 Mad. L. J. 146. [1916] 1 K. B. 495, 504. 
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8 . 66. documents, and not such as are only evidence of a contract now 
dissolved by one party having become an alien enemy. Special 
terms might throw this risk on the buyer, but the usual terms of a c.i.f. 
contract do not. This ruling has been followed in India. In Marshal 
& Co. V. Naginchand (o) goods were shipped to Bombay under a 
c.i.f.c.i. contract from a German j»rt and on board a German ship 
before the declaration of war: the vendor, a Glasgow firm, drew a bill 
of exchange upon the purchaser on November 9th, 1914, which was 
accepted in Bombay (p). The bill became payable on January 
r2th, 1915, and the vendor sued for the araomit. He was held not 
entitled to recover, as the bill of lading had ceased to be an operative 
legal document before it was tendered and the consideration for the 
acceptance of the bill of e.xchange had therefore failed. 

Where, on the other hand, a German seller’s draft on the buyer 
at .JO days’ sight was drawn, purchased by British subjects in London, 
and presented and accepted at Bombay before the war, the buyer 
was held bound to pay (y). The case was complicated by the defen¬ 
dants’ contention that the acceptance was qualified by the condition 
that the plaintiffs, when tendering the documents to the defendants, 
should put them in a jiosition to get delivery of the goods, (r) and that 
this could not be lawfully jxsrformed. Now in point of fact the ship 
carrying the goods reached Bombay just before the outbreak of war, 
loft Bombay to avoid capture and took shelter in the neutral port of 
Marmagoa, where she was lying at the date of suit brought, and under 
a proclamation of December 1914 British consignees were free to take 
delivery of goods from enemy ships in neutral ports. Thus both 
branches of the defence failed : actual payment of the bill, from one 
British subject to another, at the due date and after declaration of 
war, was of course in no way unlawful. 

In Abdul Bazac v. Kliandi Bow (s) a contract was made in August 
1914, after the outbreak of war, between merchants at Ambur and 

(o) (1916) 42 Bom. 473. emtile Bankof 

(p) It is not clear from the report (r) It is difficult to see how this 

whether the bill of lading was tendered could be maintained: but, as pointed 
to the purchaser at the time of accept- out by Scott, O.J., that question would 
ance or subsequently, nor whether he have been governed by the Negotiable 
ever got the bill of lading. lustruoienta Act. 

(j) Molishau! <fr Co. v, Tke Mer- (a) (1918) 41 Mad. 225. 
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importers of German dyes whereby the latter (defendants) agreed S. 56,) 
to sell and deliver to the former (plaintiffs) certain casks of dye 
already shipped from Germany. As the defendants could not law¬ 
fully take up and pay for the goods, they could not lawfully agree to 
sell and deliver them to the plaintiffs (/). The case has another 
aspect, perhaps of more interest. The German S. S. Barenfeh carry¬ 
ing the dyes in question was captured in October 1914 and taken 
into Alexandria for condemnation and subsequently condemned as 
prize of war in September 1915 («). In the meantime the defendants 
got the goods released on payment of double the invoice value, 
agreeing to treat it as their sale price in case of their cventnal condem¬ 
nation. It was held (r) that the condemnation by the Prize Court 
related back to the date of seizure and divested the owncrshi]i of the 
goods as from that date. The goods therefore came to the defendants 
as purchasers from the Crown and they were not boimd to deliver 
them to the plaintiffs. 

In Madliomm v. Sett {w) we have a rather peculiar state of facts. 

The contract was between two Calcutta firms for .sale of steel bars 
“ c.i.f.i.c. free Ilooghly”. by shipments in June, July, August 1914. 

Goods were shipped under this contract (,r) from Antwerp per S.S. 
Steinturm, a German ship which was at sea when war was declared; 
she carried a general cargo for Madras, Calcutta and Chittagong. 

The ship was captured by a British cruiser and taken to Colombo 
for adjudication. The Prize Court condemned the vessel but released 
the cargo, and the goods were brought to Calcutta, the place where the 

{t) Karbertfs case, above. It t!ic enemy: see CamplieU on tbo Law 

unsuccessfully conteiiiled that tlu ie was of War and Contract, 175, 187. We 
an absolute contract for the delivery of agree with Mr. Campbell that thi.i goes 
goods answering the description even if too far. 

no Buch goods arrived by a ship named (v) Following The Odma [1910] A. 

(the report is not too clear as to this C. 15!}. 

argument). («■■) (1918) 45 Cal. 2S. 

(«) The Prize Court in Egypt held {x) The terms were, not payment 
in the same case, that where a German against documents, but 45 days' 

firm consigned goods to a British firm credit after delivery of the goods; thia 

at Colombo drew on that firm for the variation did not alter tbc nature of the 

price, and discounted tho draft with a contract, apparently tlie only real 

BritiaU bank, all this before the war, difference between the parties related 
acceptance of the draft after the war to payment of various charges, 
by the buyers was an act of trading with 
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B7. goods were to be delivered under the original contract, by the Sim- 
turn, under an order of the Prize Court made by arrangement with 
the Government of Ceylon, which provided for delivery to consignees 
on payment of further freight and expenses. The purchasers were 
held not entitled to delivery of the goods from the vendors. 
The voyage from Colombo to Calcutta was in no sense a continuation 
of the original voyage in fulfilment of the contract of affreightment, 
which was dissolved by the outbreak of the war; the voyage was 
broken up by capture so as to cause a complete defeasance of the 
midertaking, “ The original bills of lading would be of no avail what¬ 
ever, unless the consignee complied with the conditions imposed by 
the Prize Court ” It/}. Thus there was a new voyage under new 
conditions, and delivery of the goods according to the original contract 
had become impossible, and the plaintiffs’ suit failed, although the 
goods had been delivered in the Hoogly from the same ship in which 
they were dispatched, and were in the defendants’ control. 

57.— Where persons reciprocally promise, firstly, to do 
Reciprocal pro- Certain things which are legal, and, secondly, 
^'daiwother Specified circumstances, to do certain 
thing* illegal. things whicli are illegal, the first set of 

promises is a contract, but the second is a void agreement. 

Illustration. 

A. and B. agree that A. shall sell B. a house fur 10,000 rupees, but that, 
if B. uses it as a gambling house, he sliall pay A. 50,000 rupees for it. 

The first set of rec'iprocal promises, ruimely, to sell the house, and to 
pay 10,000 ru^iees for it, is a contract. 

The second set is for an unlawful object, namely, that B. may use 
the house as a gambliiig house, and is a void agreement. 


Scope of the section.—it is aot easy to see what this and the 
following eection really add to s. 24 (see the commentary thereon for 
explanation of the principle), or why they are inserted here; but they 
are plain enough. 

This section applies to oases where the two sets of promises are 
distinct. When the void part of an agreement can be properly 


(y) Per Mookerjee, J., 45 Cal at p. 68. 
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sepal ated from tke rest, the latter does not become invalid; but WJ 
when the parties themselves treat transactions, void as valid, as an 
integral whole, the Court also will regard them as inseparable, and 
wholly void (z). 

Compare s. 16 of the Specific Eelief Act: “ When a part of a 
contract which, taken by itself, can and ought to be specifically per¬ 
formed, stands on a separate and independent footing from another 
part of the same contract which cannot or ought not to be specifically 
performed, the Court may direct specific performance of the former 
part.” 

58 .—In the case of an alternative promise, one branch 
Alternative pro- gf ^vhicli is legal and the other illegal, the 

mise, one branch ^ ^ 

being illegal. legal branch alone can he enforced. 

Illustralion. 

A. and B. agree that A. shall pay B. 1,000 rujiees, for which B. shall 
afterwards deliver to A. cither rice or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement as to the 
opium. 

Quare whether, under the terms of this section, in case B. has 
offered and A. has accepted smuggled opium as in performance of 
the agreement, A. can still have an action against B. for failure to 
deliver rice. It would seem that A., being in pari delicto, cannot 
sue; for he could not make out his case without showing an illegal 
transaction to which he was a party (a). The point does not seem 
likely to arise in practice. 

Appropriation of Payments. 

59 .—Where a debtor, owing several distinct debts to 
one person, makes a payment to him, either 
with express intimation, or mider circum¬ 
stances implying that the payment is to be 
applied to the discharge of some particular 
debt, the payment, if accepted, must be applied accordingly. 

(i) DaMainf v. Pandu (1884) (1905) 7 Bom. L. R. 002, »t p. 606. 

9 Bom. 176. See also Poonoo Bibee v. (a) Sec Tatjlor v. CheeUr (1869) L. 

Fyez Bahh (1874) 15 P. U R. App. 6 E. 4 Q. B. 309, 314. 
and Meherally v. Sakerhanoobai 


Application of 
payment where 
debt to be dis¬ 
charged is 
indicated, 
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S. 89 Illustrations. 

(a) A. owes B., among other debts, 1,000 rupees upon a promissory 
note, which falls due on the 1st June. He owesB. no other debt of that 
amount. On the Ist June A. pays to B. 1,000 rupees. The payment is to be 
applied to tho discharge of the promissory note. 

(b) A.owe,9toB., amongotherdebt8,thesumof667rupees. B. writes 
to A. and demands payment of this sum. A. sends to B. 567 rupees. This 
payment is to be applied to the discharge of the debt of which B. had 
demanded payment. 

Appropriation of Payments.—In England “it has been consi¬ 
dered a general rule since Clm/ton’s Case (6) that when a debtor makes 
a payment he may appropriate it to any debt he pleases, and the 
creditor must apply it accordingly ” (c). 

Debt.—Where money is paid by a debtor to his creditor svith 
express intimation that the payment is to be applied to his discharge 
of some particular debt, and it is received and appropriated on that 
account, it is not in the power of the creditor, without the assent of 
the debtor, to vary the effect of the transaction by altering the ap¬ 
propriation in which both the debtor and the creditor originally con¬ 
curred. The same rule applies to payment of Government revenue 
(d). But where there is no appropriation by consent, the question 
ari.ses whether the provisions of sections 59—01, relating to the 
appropriation of payments, which apply to the case of debts, apply 
to arrears of revenue payable to Government. Maclean, C.J., has 
expressed the opinion that sections 59—01 of this Act do apply to 
transactions in relation to the realization of land revenue («). The 
point arose in a recent case before the Privy Council, but it was not 
decided, as the case was one of appropriation by mutual consent, 
their Lordships simply observing that those sections migU ferliaps 
have had a hearing upon the case, if the parties had not by their own 

(6) (1816) 1 Mer. at p. 608; 15 R. whatever to do with it. The subjtct- 
R. at p. 166. matter is the effect of a landlord’s re- 

(c) Per Blackburn, J., City Discount ceipt of rent, and the analogy, if any, 
Co. V, McLean (1874) L. U. i) C. P. C92, is remote. 

700. A case of Davenforl v. B*g., (d) Mahomed Jan v. Canga Bishun 

decided by the Judicial Committee in Singh (1010) 38 Cal. .oH7; 38 I. A. 80, 
1877 (3 App. Ca. 115), which we have reversing S. C. in 3.3 Cal. 1193. 
seen cited on this section, has, in the (e) Jogendra Mohan Sen v. Uma 
present writer's humble opinion, nothing Nath Guha (1908) 35 Cal. 636. 
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actions placed the matter beyond doubt (f). As to road-cess payable Ss, 59, 6 
under the Public Demands Recovery Act (g), it has been held that 
it is a debt within the meaning of this section, and that the collector 
therefore has no authority to appropriate payments made in liquid¬ 
ation of specific arrears of road-cess towards previous arrears (A), 

Several distinct debts—This section deals only with the 
case of several distinct debts, and docs not apply where there is only 
one debt, though payable by instalments. Thus where the amount 
of a decree was by consent made payable by five aimual instalments, 
it was held that the decree-holder was not bound to appropriate the 
payments to the specific instalments named by the judgment debtor 

(i) . The amount declared to be due for priucipal, interest and costs 
in a mortgage suit under 0.34, r. 4, constitutes but one debt; it cannot 
be regarded as consisting of two debts, one on account of principal 
and interest and the other on account of costs {j). 

60.---Wlierc the debtor has omitted to intimate and 
there are no other circumstances indicating 
to which debt the payment is to be applied, 
the creditor may apply it at his discretion 
to any lawful debt actually due and payable 
to him from the debtor, whether its recovery is or is not 
barred by the law in force for the time being as to the 
limitation of suits. 

Creditor’s right to appropriate—“ If the debtor does not make 
any appropriation at the time when he makes the payment the right 
of application devolves on the creditor,” and he may exercise that 
right until the very last moment, and need not declare his intention 
in express terms {k ); he may, indeed, exercise that right even when 
he is being examined at the trial of the case (1). This is, no doubt, 
the rule of English law, and it was assumed to be the law under the 

{/) Mahomed Jan v. Oan/ja Bishun {j) Jaganriatk v. Jkunia (1914) 12 
Singh (1910) 38 Cal. 637, 541 ; 38 LA. All. W. N. 645. 

84. (t) Lord Macoaghten in Cory Broe. 

(j) Act I of 1895, Betig. Code. Co. v. Owners of the '‘Mecca'* (1897) 

{k) Nandan Missir v. Lah Harakh A. C. 286, 293. 

AroraiB(1910)14C. W. N. 607. ( 1 ) Seymour v. Pickett (im) IK. 

(i) Fazal Husain v. Jiwan Ali (1906) B. 715. 

AU. W. N. 135. 

22 
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8. 60. Contract Act by the High Court of Bombay (m), and the Patna 
High Court (»)• the last mentioned case Atkinson, J,, said: 
“ I only refer to the case of Corij Bros. S Co. Ltd. v. The Mecca (o) 
for the purpose of showing that the law there laid down is in con¬ 
formity in every respect with the enactment contained in sections 
60 and 61 of the Indian Contract Act.” But the High Court of 
Allahabad has held that an appropriation of payment by the creditor 
must be ma<le at the lime, of receiving the mmietj, and that he cannot 
exercise the right of appropriation at the very last moment (/<). After 
referring to the passage in the judgment of the Master of the Rolls in 
Chytons case {q) relating to the Civil Law on the subject, the learned 
Judges observed ; “ It seems to us that what the Indian Legislature 
did by sections ■')9-Gl of the Indian Contract Act was to adopt the 
rule of Civil Law with certain modifications. Unless the meaning 
of section 60 is that the debtor is to make his appropriation (if any) 
at the time of paying and the creditor is to make his appropriation 
(if any) at the time of receiving the money, it is difficult to conceive 
what is the meaning of .section 61 or how it could be applied.” It is 
no doubt true that according to the Civil Law an appropriation of 
payment by the creditor must be made at the time of receiving the 
money, but there is nothing in the language either of s. 60 or s. 61 which 
precludes the creditor from exercising the right of appropriation at 
the very last moment. It is submitted, with respect, that the view 
taken by the Allahabad High Court is an arbitrary speculation. It 
seems to assume that if the creditor has the right as in English law 
to make the appropriation at the last moment, he will do so in every 
case, and that there can therefore be no room for the operation of 
8. 61. But the creditor may do nothing at all, in which case a rule 
is necessary for the guidance of the Courts, and s. 61 provides such a 
rule. The rule laid down in s. 61 is in conformity with the English 
law. 


(m) Amerchand .C lCo.'iv. Itaiwla^ 
(1914)3SBom. 25.1, 284-205. The case 
was taken in appeal to the Privy Cuiin. 
oil [L. 11. 43 I. -A 164, 40 Bom. 630], 
Imt the judgment of tlie High Court on 
this point was not challenged in 
argument. 


(»} BUhun Perhash v. Siddique {191G) 
I Pat. L. J. 474, 

(o) (1897) .4. C. 286. 

(p) Kundan Lai v. Jaganath 

(1015) 37 All 649. 

(q) (1816) 1 Mer. 604. 
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It is impossible to define the circumstances which may be held to S. 60. 
indicate a s]iccial intention (r). Where the earlier in date of two 
debte is of a different kind and specially secured, it will not be presumed 
that a payment made without express directions was intended to be 
on account of the earlier one (s). 

When a debtor passed two mortgage bonds to Ids creditor, one of 
whidi carried interest payable with rests, and the other carried simple 
interest, .and the creditor appropriated payments made by the debtor 
to interest on the bond carrying simple interest, it was held that the 
creditor was entitled to apply the paymeixts to cither of the debts, 
and that the mere reluctance of the debtor to pay compound interest 
before he executcil the mortgage bond at such interest was rro indi¬ 
cation of the debtor's intention that his payrrrrmts shotrld be applied 
to that bond {I). llrrt where by a rrxortgage bond the rlcbtor agreed 
to repay the loan made to him by the creditor in kind by delivery of 
certain species of grain, or at his option in cash at a specified rate of 
inter'est, and the creditor ap|)lied several payrnents in grain made 
by the debtor to other arrtecedent debts, it w'as held that the creditor 
was not errtitled to do so, as the stipulation to repay the loan by 
tlelivery of grain, corrxbined with the absence of evidence to show 
that, the previous debts were to be lirpridatcd by paymerrts of grain, 
was a circrrrrrstance indicating that the paynrent was to be applied 
to the debt secirred by the rnoitgage bond («). 

Under this section the creditor has a discretion to appropriate a 
payment by a debtor either to the jirirrcipal or the interest of his 
debt. It is for the debtor to show that he had acted in such a way 
in respect of the payment as to limit the discretion of the creditor 
(®). As stilted by the Judicial Committee, “ unless the [debtor| 
could satisfy [the Court] that there had been an appropriatiou at the 


(r) See llami Bhar v. Akhya Bam 
(1890) All. W. N. 02, where the terms 
of the mortgage bond, tl.o circumstances 
in whicli it was c-\’ccuted, the relations 
of the parties and the fact that the very 
thing which was to be handed over to 
the creditor was to be given as part se¬ 
curity for the debt, were held to con¬ 
stitute “circumstances” within the mean¬ 


ing of this section. 

(s) CxUj Discount Co. v. McLean 
(ia74)L. K. 9C. P. 092. 700. 

(/) Rameiiicar Koer v. Mahomed 
MehtJi Hosseiii Khan (1898) 26 Cal. 39. 

(w) Sungut Lai v. Baijnatk Roy 
(1886) 13 Cal. 161. 

(e) A'irpaf v. Shadi (1881) All. W. 

N. 119. 
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8. 60, time of payment to the payment off of the principal, the cred to 
lad a right to consider it as a payment on account of the interest” 
fw). “It appears to be a well-settled practice of the Courts to appro¬ 
priate payments made upon a bond first to the interest due thereon, 
and thereafter, if any balance remains, to the principal ” (a'). The 
same rule applies to judgment debts. Thus when a sum is realised 
on account of a decree, that amount is to be deducted from the interest 
and not from the principal (p). The rule is the same even if the decree 
be an instalment decree. Thus if a decree is passed for Rs. 1,500 
with interest at five per cent, per annum payable by three yearly 
instalments of Rs. 500 eaeh, and the judgment-debtor pays Rs. 500 
at the end of each of the three years without appropriating 
the payments to principal, the decree-holder is entitled to appro¬ 
priate Rs. 75 for the interest due and the balance of Rs. 425 to 
principal (z). 

Where a payment is made by way of dividend or composition 
for the benefit of creditors generally, the payments must, by the 
nature of the transaction, be rateably apportioned among the several 
debts; and in any question arising with third parties, as, for example, 
sureties for any portion of the debts, every payment is deemed to be 
specifically appropriated “as so much in each and every pound of 
the whole amount of the debt ” (a). Sec further, as to the result of 
this, on ss. 128, 140, below. 

Debt barred by the law of Kmitaiim—Where no appropriation is 
made by the debtor, the creditor may apply the payment to any 
lawful debt, though barred by the law of limitation. This frequently 
happens where there is a running account extending over several 
years. The creditor may in such a case appropriate the payments to 
the earliest items barred by limitation, and may sue for such of the 
balance as is not so barred (6). 


(tti) In Lvehmestrar Sing Bahadur v. 
Syad Lalf AH Khan (1871) 8 U. L. E. 
110, at p. 112. 

(x) Maharaja of Benircsr. Bar Narain 
Sintjh (190(1) 28 All, 25. 

(y) Qaeroo Dons DuU v. Ooma Churn 
Roy (1874) 22 W. R. 525. 


( 2 ) Per Richardson, J., in Biaiva. 
mth V. Sormwar (1917) 21 Cal. W. K 
1055, (Walrasley, J., dubitanic). 

(а) Bardwell v. Lydall (1831) 7 Bing. 
439, 494; 33 E. R. 540,645, 

(б) Bishun Ptrkaah v, Siddupit 
(1916) 1 Pat. L. J. 474. 



CONTRACTS WHICH NEED NOT BE PERFORMED. 341 


61.—Where neither party makes any appropriation, the S®- 61 
Application of paymont shall be applied in discharge of the 
ScT'^pIrty ° debts in order of time, whether they are or 

appropriate?. J^].g barred by the law in force for the time 

being as to the limitation of suits. If the debts are of equal 
standing, the payment shall be applied in discharge of each 
proportionably. 

Scope of the Section—-This section must be read con¬ 
tinuously with s. 60. It must be carefully observed that it does not 
lay down a strict rule of law, but only a rule to be applied in the 
absence of anything to show the intention of the parties. Not only 
any express agreement, but the mode of dealing of the parties, must 
be looked to. On the other hand, the circumstances may show 
that accounts which it was at a party’s option to treat as separate 
were, in fact, treated as continuous, and then payments will be 
appropriated to the earliest unpaid item of the combined account (c). 

The English rule had been followed in India before the enactment 
of the Contract Act (d). The rule is subject to certain modifications 
in cases where trust funds capable of identification have been mixed 
with the trustee’s private current account. But these belong to 
their own special subject (e). 

“ ITAcre neither parly makes any appropriation .”—See notes on 
s. 60 above. 

ContrcKts which need not he Performed. 


62.—If the parties to a contract agree to substitute 
EBcct of nova- ^ contract for it, or to rescind or 
Ilteratten'ore^.^ Original Contract need not be 

tract. 


performed. 


IllnBlrations. 

(a) A. 0 W 08 money to B. under a contract. It is agreed between 
A., B., and C. that B. shall thenceforth accept C. as his debtor instead of A. 
The old debt of A. to B. is at an end, and a new debt from C. to B. has been 
contracted. 


(<) Hooper v. Ktay (1876) 1 Q. B. aappah v. Oadigi Mvddappa (1871) 6 
Div. 178 (current account with continu- M. H. C. 197. 
ing partner after diwolation of erm). (e) See Be HaUeU's EstaU (1890) 13 
(d) Mooneappah v. Vencatarayadoo Ch. Div. 696; Bt Sttnnitig [1895} 2 Ch. 
(1870) 6 M. H. 0. 32; Birada Karibaa. 433. 
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(b) A. owes B. 10,000 rupees. A. enters into an arrangement with B., 
and give.s 13. a mortgage of hia (A.’s) estate for 5,000 rupees in place of tlie 
debt of 10,000 rupees. This is a new contract, and extinguishes the old. 

(c) A. owes B. 1,000 rupees under a eontract. B. owes C. 1,000 
rnj)ces. B. orders A. to credit C. with 1,000 rupees in his books, but C. does 
not absent to tlie arrangement. B. still owes C. 1,000 rupees, and no new 
contract has been entered into. 


Novation.—The meaning of “ novation,” the term used in the 
marginal note to this section, and now the accepted catchword for its 
subject-matter, has been thus defined in the House of Lords: “ that, 
there being a contract in existence, some new contract is substituted 
for it either between the same parties (for that might !») or between 
different parties, the consideration mutually being the discharge of 
the old contract. A common instance of it in partnership cases is 
wliere upon the dissolution of a partnership the persons who arc 
going to continue in business agree and undertake, as between themsel¬ 
ves and the retiring partner, that they will assume and discharge the 
whole liabilities of the business, usually talcing over the assets; and 
if, in that case, they give notice of that arrangement to a creditor, 
and ask tor his accession to it, there becomes {sic) a contract between 
the creditor who accedes and the new firm to the effect that he will 
accept their liability instead of the old liability, and, on the other 
hand, that they promise to pay him for that consideration ” (/). 

For the case of a novation on a change in the constitution of a 
firm it is declared in England by s. 17, sub-s. 3, of the Partnership 
Act, 1890, that “ a retiring partner may be discharged from any 
existing liabilities by an agreement to that effect between himself 
and the members of the firm as newly constituted and the creditors, 
and this agreement may be either express or infen-ed as a fact from 
the course of dealing between the creditors and the firm as newly 
constituted.” This adds nothing to the law as already settled Ig). 

It has to be considered in every case not only whether a new 
debtor has consented to assume liability, but whether the creditor 
has agreed to accept his liability in substitution of the original debtor’s. 


(/) Lord Selbome in ScarJ v. Jar- 1P. C. 27; Bitborough v. Holmes (1876) 6 
dine (1832) 7 App. Cn. 346, 361. Ch. D. 266. 

ig) See Bolje v. Flomr (1865) L. R. 
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In some circumstances the creditor may be entitled to sue the retiring S- 
or the incoming partner in a firm at his option; mere continuing to 
deal with the firm as reconstituted will not preclude him from suing 
his original debtor {h). Novation is not consistent with the origiiml 
debtor remaining liable in any form (i); it requires as an essential 
element that the right against the original contractor shall be relin¬ 
quished, and the liability of the new contracting party accepted in 
his place (j). 

It is an elementary rule that trustees and others administering 
money of which they are not the beneficial o^vner3 are not entitled to 
make a novation (which is to accept one security or liability instead 
of another) except so far as they are authorised by the trusts under 
which they act (k). The executor of a deceased partner may agree 
with the surviving partners to convert the partnership into a limited 
company and to accejit fully paid up shares in the company in lieu 
of the testator’s share. Such an agreement is valid and binding on 
the estate of the testator (I). 

Election to accept the sole liability of new or surviving partners 
in a firm docs not need very .strong proof, but merely ambiguous acts 
will not do. One of tw'o bankers in partnership died. A customer, 
knowing of this, drew out part of a sum .standing in his name on 
deposit account, and took, according to the usual course, a fresh 
dcpo.sit note for the amount left in, signed by a cashier on behalf 
of the firm. This was no proof of novation (;«)• Another customer, 
also with the knowledge of the former partner’s death, transferred 
a sum of money from current to deposit account (alter consulting the 
surviving partner about investing it ) and took a receijjt signed by 
the surviving partner on behalf of the firm. This was a new contract 
with the surviving partner alone (n). A. advanced Ks. 50,000 to a 
firm consisting of three partners. The sum of Ks. 50,000 was made 


(h) Scarf v. Jardine (1882) 7 App. 
Ca. 346, 351. He cannot, however, sue 
both, and his choice when made is final 

(i) See Commercial Bank of Tat- 
mania v. Jonee [1893] A. C. 313; and 
cp. Perry v. National Prov. Bank of 
England [1910] 1 Ch. 464, especially 
per Buckley, L.J. 

(j) SadimuUa v. Channappa (1903) 


6 Bom. L. R. 617; Mvhammd Shah v. 
Sarsnli (1883) All W. N. 254. 

(k) SmUh V. Patrick [1901] A. C. 282. 

(l) Jameetji v. Ilirjibhai (1913) 
37 Bom. 168, 167-169. 

(m) Be Head [1893] 3 Ch. 426. 

(n) Be Head (No. 2) [1894] 2 Ch. 236 

a A. 
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62. up purtly of securities banded over by A. to the £nn and partly of 
cash. The firm passed a note to A, promising to return the securities 
and repay the cash with interest at 6 per cent, per annum payable 
every six months. Thereafter one of the partners died, and A. accepted 
from the surviving partners a promissory note in the firm’s name for 
Bs. 50,000 to be paid in cash with interest at the same rate, but 
not payable with six months rests. This was a new contract with 
the surviving partners alone (o). 

The High Court of Calcutta has held that the present section 
does not apply where the agreement to substitute a new contract 
for the original one is made after the breach of the original contract. 
In that case (p) the plaintiff sued the defendant to recover a sum of 
Es. 1,100 due on a bond. It was found that after the due date of 
the bond the plaintiff agreed to accept from the defendant in sati.s- 
factionofthebondlls. lOOin cash and afresh bond for Es. 700 (not the 
mere promise to pay the Es. 400 and to give a bond for Es. 700). 
The defendant failed to i)ay the Es. 400 and to pass the bond, and the 
plaintiff .sued to recover the amount of the original bond. For the 
defendant it was contended that the subsequent agreement had made 
a novation. The Court, however, held tliat s. 62 did not apply, as 
the subsequent agreement was entered into after the breach of the 
original contract, and that the defendant, having failed to perform 
the satisfaction which he had promised to give, remained liable on 
the original contract. “If the parties to a contract have in fact 
made a new contract in substitution of the old, or have modified the 
old one, then the old contract is at an end, and the new contract or 
the modified contract takes its place; but the mere fact of one party 
alleging that a new contract has been substituted for the old one does 
not of itself put an end to the old contract, even as against the party 
who so alleges, unless the allegation is proved to be true. S. 62 
of the Contract Act made no difierence in the law in that respect ’’ 
{q). The same view of the application of this section was taken by 
Seshagirilyer, J., in a recent Madras case (r). On the other hand. 


(o) Markandrai v. Virendrarai (1917) 
19 Bom. L. B. 837, 843 844. 

(p) Mamhur v. Tiaha Das (1888) 
15 Cal. 319. 

(q) Per Garth, C.J., in Roushan 


Bibse V. Burraq Krish Nath (1892) 8 
Cal 926, 929. 

(r) Ramiah r. Romasi (1915) 29 
Mad. L. J. 126. 
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Kumaraswami Sastii, J., ia the same case expressed the opinion that S, 62. 
the section applies even though the new agreement is made after 
breach of the original agreement. The correct view, it is submitted, 
is the one which is taken by the High Court of Calcutta. 

Whether or not there is a novation of a contract is in each case 
a question of fact. Thus, in a suit (.?) by the Government of Bengal 
against the defendant as surety for the treasurer of a collectorate 
on four surety bonds executed by the defendant, the Judicial Com¬ 
mittee held that the mere fact that the collector examined the accounts 
at the end of each year and struck the balance which ho certified to 
be correct, and that on each occasion the defendant executed a new 
bond without, however, the old bonds being cancelled or given up, 
did not constitute a novation of the old bonds so as to preclude the 
Government from suing the defendant on the old bonds on subsequent 
discovery of embezzlement of moneys by the treasurer during each 
year. The following is a peculiar case: A. owes B. Rs. 330. A. 
transfers the whole of this property by a registered instrument to C. 

The coasideration for the transfer is Rs. 2,000 out of which C. agrees 
to pay Rs. 330 to B. Here there is no novation, for there is no contract 
between A., B. and C. that B. shall accept C. as his debtor instead of 
A. B. is therefore entitled to recover the debt from A., though he may 
also be entitled to recover the amount from C. under the registered 
document on the principle enunciated in the notes on s. 2 that where 
a contract between A. and C. is intended to secure a benefit to B., B. 
may sue to enforce it (<). 

Alteration of Contract.—^In English usage the term novaivm 
is confined to agreements which introduce a new party. It is not 
applied to the substitution of a new agreement, or the variation of 
particular terms in a subsisting agreement, between the same parties. 
Practically the most important questions arising in this last connection 
are questions of evidence, and for this purpose the rules forbidding 
the admission of oral evidence to contradict or vary written agreements 
(«) have to be borne in mind. It must of course be shown, especially 

(<) Lala Banshidhar r. The Qomii' the Evidence Act, a. 92; as to the effect 
mentof Bengal{lS']2) 9 B. L. R. 364. of snlraequent variation on the right to 
(f) Dd)narayan Dutt r. Chunilal speciBo performance, see Specific Relief 
Qhoae (1914) 41 Cal 137, 141, 144. Act, s. 26 (e). 

(tt) Laid down lor British India in 
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S. 88. where it is sought to prove a variation not hy an express agreement, 
but by a course of conduct, that the variation was intended and 
understood by both parties (r). In the case of such an agreement 
to substitute a new contract, that which is .substituted must be a 
contract capable of being enforced in law; so that if by reason of any 
want of formality, such as registration, the document containing the 
contract is inadmissible in evidence, the original contract will still be 
operative (ic). In Sirdar Kmr v. Cliandraimti (r) accounts were 
stated between a creditor and his debtor, and the latter passed the 
former a bond for the balance found due payable by instalments, in 
which he hyiiothccated certain immoveable property as collateral 
security. The creditor received payment of three of the instalments 
imder the bond, and then brought a suit against the debtor for the 
balance of the debt, basing his claim on the accounts .stated. It was 
held that the suit would not lie, .as by the execution of the bond the 
debt due on the accounts stated had come to an end. It .ap[)ears 
from the report of this case that the bond was im|)ounded by the 
revenue authorities, as it was insufliciently stamped, and this seems to 
be the reason for bringing the suit on the original debt instead of on 
the bond. It has been held (i/) that this decision does not apply if 
the e.xecution of the hypothecation bond is denied by the defendant, 
and the bond remains on that ground unregistered. In such a case 
the idaintiff could not sueon the unregistered bond (s), and he would 
therefore be entitled to recover upon the account .stated. “ We 
cannot allow the defendant to take advantage of her own fraudrdent 
conduct in preventing registration of the bond, and to say that in 
that bond was represented the contract which superseded that which 
is to be inferred from the statement of accounts ” (ij). Similarly 
where a mortgagee accepts a new security in lieu of the old, and the 
new security is held to be invalid by reason of a rule of Hindu law 


{v) See Darnleyv. L. C. and D. R. Co. 
(1867) L B. 2 H. L. at p. 60, an incidental 
elementary dictum in a cose decided on 
peculiar facU. 

(u») Nundo Kishore Lall v. Musst. 
Bamaookhee Kooer (1879) 5 CaL 215; 
Raja Bam v. Meher Khan (1882) Pun. 
Bee. no. 86; Vdho Shah v. Hira Skdk 


(1897) Pimj. Rec. no. 71; Abdul Kayam 
V. Bahadur ViOioba (1911) 14 Bom. L. R. 
26. 

(;c) (1882) 4 All. 330. 

(y) Kiam-ud’din v. Rajoo (1888) 11 
All. 13. 

(z) Seo Indian Registration Act 16 
of 1808, s. 49. 
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pleaded by the mortgagor, the mortgagor is entitled to fall back upon S. 68. 
the old security. It would not be consistent with equity or good 
conscience that the mortgagor, having successfully maintained that 
the new security is invalid, should be allowed to claim the beneiit 
of the transaction by which the new security was created as a release 
of the old security («). 

Where a contract for the sale of goods provides for delivery being 
given within a specified period, and the contract contains an arbit¬ 
ration clause, a mere extension of the time for giving delivery does 
not make it a new contract so as to put an end to the arbitration 
clause (4). 

Transfer of actionable claims.—As to assignment of debts and 
actionable claims, .see the Transfer of Propcrt.y Act IV of 1882, 

Chap. VIII. 

Promissory note on account of pre-existing debts.—The cases 
referred to above must be distinguished from those where a person 
lends money or .sells goods to another, and the debtor or buyer gives 
a promissory note for payment of the loan or price at a future time. 

In such cases the rule is that where a cau.se of action for money is 
once complete in itself, whether for goods sold or for money limt, 
or for any other claim, and the debtor then gives a note to the creditor 
for payment of the money at a future time, the creditor, if the note 
is not paid at maturity, may sue for the original consideration, and 
if from any cause the bill or note is not admissible in evidence, thi.s 
will not affect the original cause of action. But where the original 
cause of action is on the note itself, and there is no cause of action 
independent of it, as, for instance, when, in consideration of A. 
depositing money with B., B. contracts by a promissory note to repay 
it with interest at six months’ date, there is no cause of action for 
money lent or otherwise than upon the note itself, because the deposit 
is made upon the terms contained in the note, and no other. In 
such a case the note is the only contract between the parties, and if, 
for want of a proper stamp or some other reason, the note is not 
admissible in evidence, the creditor must lose his money (c). 

(a) Har Chandi Lai v. Sheoraj (c) Sktikk Akbar v. Sheikh Khan 

Sinjh (1917) 44 I. A. 60, 39 All. 178. (1881) 7 Cal. 256; Dargavarapu v. Bam~ 

(b) Lachminarain v. Hoart, MiUer pratapu (1902) 25 Mad. 580; Tar- 

di Co. (1914) 41 Cal. 35. lagaida Yem Ragamijga t. OoranHa 
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8. 82, Excursus to S. 62: Unauthorised alteration of documente—What 
if the document recording an agreement is altered without the consent 
of both parties? No answer to this question is given by the Contract 
Act, or anywhere in the Anglo-Indian Codes, but Indian practice 
(notwithstanding a solitary reported opinion to the contrary) (d) 
follows the authorities of the Common Law. The rule is that any 
material alteration in an instrument made by a party, or by any one 
while it is in the party’s custody or in that of his agent, disables him 
from relying on it either as plaintifi or as defendant (e). In its 
earliest form it was connected with the old manner of pleading and 
producing deeds, but in modem times it was deliberately extended 
on grounds of policy: “ A party who has the custody of an instru¬ 
ment made for his benefit is bound to preserve it in its original state ” 
(/). The principle is said to be “ foimded on great good sense, 
because it tends to prevent the party in whose favour [an instrument] 
is made from attempting to make any alteration in it”; and it is “ as 
applicable to one kind of instrument as to another ” (q). Any alter¬ 
ation is material which affects cither the substance of a contract 
expressed in tho document (h), or the identification of the document 
itself, at all events where identification may be important in the 
ordinary course of business (i). Alterations are immaterial if they 


Ramayya (1906) 29 Mad. Ill; Rah- 
tnatulla v. Oanesh Das (1891) Punj. Rec. 
no. 82; Baldeo v. Mai Chand (1904) 
Punj. Rec. no. 7; Pramatha Nath v. Dmr. 
Jeanath (1896) 23 Cal. 851; KrisJinaji 
T. Bajmal (1899) 24 Bom. 360: 

Svbrarmnian v. Muthia (1911) 35 Mad. 
639, at p. 041. 

(d) Edt V. Kanto Nath Shaw (1877) 
3 Cal. 220, where it seems to be sup¬ 
posed that 8. 37 of the Contract Act has 
abolished all defences to actions on con¬ 
tracts not expressly mentioned in the 
Act. 

(e) Leako, 673; PaUinsou v. Lueiky 
(1876) L R. 10 Ex. 330; SuffeU v. Rank of 
England (1882) 9 Q. B. Div. 566, where 
anthoritiee are collected; notes to Master 
T. MiUer in 1 Sm. L. C. 

(/ ) Davidson t. Cooper (1844) 13 M. & 


W. 343,352; 67 R. R. 638. Ex. Ch.. 

(g) Grose, J., in Master v. Miller (1791) 
4 T. R. 320, 345; 3 R. R. 399, 406; 1 Sm. 
UO., atp. 795. 

(A) The alteration need not be obvious¬ 
ly to the disadvantage of tho party whose 
position is altered. See Gardner v. Walek 
(1855)6E.&B. 83 

(i) Suffell V. Bank of England (1882) 
9 Q. B. Div. 566. A Bank of England 
note with the number altered is not 
substantially the same note. U does not 
follow that in other kinds of documents 
commonly marked with consecutive 
numbers the numbers are material; but 
the fact that a person takes the trouble 
of altering a number shows that in bis 
opinion, at any rate, it is materia) for 
some purpose. 



INDUS DECISIONS. 


349 


merely express wliat was already implied in the document, or add 8. 
particulars consistent with the document as it stands, though super¬ 
fluous (j), or are innocent attempts to correct clerical errors (i). 
There may be cases of wilful fraud practised by a stranger where the 
rule will not be held to operate against the person who had the custody 
of the document (!). It may be that some degree of negligence on 
his part would in such a case have to be shown before he could bo 
deprived of his rights. 

Indian decisions—^The Indian decisions on the subject may be 
divided into two classes. The first class comprises cases in which the 
suits were for bond debts brought upon the basis of altered documents. 

The second class relates to suits on documents which by the very 
execution thereof effect a transfer of interest in specific immovable 
property. As to the former class of cases, the Indian Courts have 
followed the principles of English law set out above, the point for 
decision in each case being whether the alteration was or was not 
material. Thus where a bond was passed to the plaintifi by one of 
three brothers, and the plaintifi forged the signature of the other 
two to the bond, and brought a suit upon it in its altered form against 
all the three brothers, it was held that the alteration avoided the 
bond (m). In such a case the plaintifi is not entitled to a decree even 
against the real executant. 'Similarly, where the date of a bond 
was altered from 11th September to 25th September, it was held that 
the alteration was material, as it extended the time within which the 
plaintiff was entitled to sue; it did not matter that the period of 
limitation, though reckoned from 11th September, had not expired 
at the date of the suit (n). On the same principle an alteration in a 
document which has the effect of enabling the payee to sue on the 
document in a Court in which he could not have sued on it in its original 
form is a material alteration and as such destroys the right of action 
on the document (o). Likewise, where the plaintiff altered a bill of 

(j) Lowev. fra (1887) 12 App. Ca. dhur (1881) 7 Cal. 016; Oour Clmdra 
206 where the documeat was a Dtm v. Pramnna Kwim Chandra (1906) 
form of Btatemenb required by the 33 Cal. 812; Karamali v. Norain Sing 
Lunacy Act then in force. " (1900) Punj. Kec. no. 91. 

(t) Hotogalc and Oaborn’i Con- (n) Ootindaiami v. Kitpjnmmi (1889) 
tract [1902J1 Ch. 451. 12 Mad. 239. 

(l) Per Lord Herschell, 12 App. Ca., (o) Lakchrmmmal y. Noroaimlo- 

at p. 217. raghava (1915) 38 Mad. 746. 

(m) OognnChunderOhoHy. Dhwoni- 
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exchange from D.P., that is, documents to be delivered against pay¬ 
ment, into O.A., that is, documents to be delivered against acceptance, 
it was held that tlin drawer was not liable upon the altered bill (p). 
But the hact that the signature of an attesting witness had been affixed 
after execution to a bond that does not require to be attested is not a 
material alteration, and does not make the bond void (q). Nor is it 
a material alteration to add in a document a description of immovable 
property which is not within the scope of the document (r). And 
where a seller of goods inserted in the document of sale a clause 
excepting a claim on a former account, it was held in a suit by him 
for the price of the goods that the alteration was not material so as to 
defeat his claim for the price (s). Besides the alteration being mater¬ 
ial, it must have been made in a document which is the foundation 
of the plaintiffs claim, A material alteration, therefore, in a written 
acknowledgment of debt does not render it inoperative, as the ackmow- 
ledgmeiit is merely evidence of a pre-existing liability ((). In the 
last-mentioned cases, it is to be observed, the suit was not founded 
on the acknowledgment, but on the original loan, and the acknowledg¬ 
ment was relied on merely to save the plaintiff’s claim from being 
barred, and the Court admitted it in evidence for that piirjiose. But 
where a crcilitor bases his suit, not on the,original loan, but on a bond 
passed by the defendant, and it is found at the hearing that the bond 
has been materially altered so as not to entitle him to a decree on the 


(p) Mesha Ahronel v. The Nalioxal 
Bank oj India^ Ltd. (1903) 5 Boni- R. 
524. 

(7) Kashi Nath Roy v. Burbanand 
Shaha (1885) 12 Cal. 317; Venkatesh 
V. Baba (1890) 15 Bom. 44; lUmayyar 
V. Slianmvgam (1891) 15 Mad. 70, dis* 
senting from v. /)nji (1883) 7 

Bom. 418; Ramkr v. Shunniuyam Pillai 
(1892) 2 Mad. L. J. 39; Mangal Sen v. 
Cannon (1885) Punj. Roc. no. 118. 

(r) Abdool lloosein v. Ooolam Hoo.<ieiii 
(1906) 30 Bom. 304,318. 

(tf) GovimUtami Naidu v. Kuppttaati^i 
Pillai (1893) 3 Mad. L. J. 266. 

(i) Ahnarain v. Umedram (1901) 25 
Bom. 616 (where the date of the ac¬ 


knowledgment was altered); llarcndra 
Lai Roy v. Uma Charan Ghosh (1905) 
9 C. W. N. 695 (where an entry as to 
interest was interpolated in tlie acknow¬ 
ledgment) ; Lai Saha v. Monmohan Gos- 
sami (1900) 5 C. W. N. 56, where the 
suit was founded on the original loan, 
and the plaintiff relied on a promissory 
note alleged to have been passed by the 
defendant as evidence of the loan. It 
was found that the note was not genuine, 
but the plaintiff was allowed to prove the 
debt by other evidence, on the ground 
that, though the note was forged, the 
suit was not founded on the note. This 
is a case of entire fabrication, as dis* 
tinguished from alteration of a document. 
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bond, the plaintiff will not be allowed to fall back upon the original S. 62. 
consideration, and to rely on the altered bond as proof of acknowledg¬ 
ment (m). And it has been held by the Madras High Court (v) that a 
purchaser for value of a piece of land from a person empowered to 
•sell under a will is not precluded from relying upon the will to prove 
the validity of the sale, though forged attestations are added to the 
will after the sale. The decision is obviously right, for the purchaser 
never had the custody of the will, nor is a will a document to which 
any one, properly speaking, is party or privy; and his title was 
complete before the forged attestations were made. An alteration 
made in good faith to carry out the original intention of the parties 
is not material. Thus where the interest provided for in a mortgage 
bond was in terms “one rupee per mensem”, and the mortgagee 
inserted the words “ j)cr ceit.” after the words “ one rupee”, and the 
case was one that anybody reading the document could not fail to 
read it in the sense that interest was to be paid at the rate of one 
rupee per cent, per mensem, it was held in a suit on the bond that the 
mortgagee was entitled to interest at that rate («;). 

We shall next consider the eases where the effect of the execution 
of the altered document is to create an interest in the projwrty com¬ 
prised in the document. Of the five Indian decisions on this head 
two relate to hypothecation bonds, and three to mortgages (*) of 
immovable proiierty. The rule to be derived from these cases may be 
stated as follows: A material alteration, though fraudulent, made 
in a mortgage or hypothecation bond docs not render it void for all 
purposes, and the altered document may be received in evidence 
on behalf of the person to whom it is executed for the purpose of prov¬ 
ing the right title or interest created by, or resulting from, the execution 
of the document, provided lluil lliv mil is based on such rk/U, and not 
on the dieted dociimnl. This rule is professedly founded by Indian 
Courts on English decisions {y). The reason is stated to be that the 

(tt) Goiir Chandra Das v. Prasanna ‘'the transfer oj an iniere«l in spttcific 
Kumar Chandra (1900) 33 Cal. 812 immovable property for tho purpose of 

(where names of parties were added), securing the payment of money ad- 

(v) Paramma v. Ramachandra vanced or to be advanced by way of 

7 Mad. 302. loan,” etCK Transfer of Property Act, 

(u») Ananda Mohan v. Ananda Chan- 1882, b. 58. 
dra (1917) 44 Cat 104. (i/) Davidson v. Cooper (1844) 13 M. 

(*) “ A mortgage ” in this country is & W. 343, 67 U. B. 638j J3oc d. 
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right title or interest created by, or resulting from, the very fact 
of the execution of the document does not rest on a contract or a 
covenant, but arises by operation of law, and a subsequent alteration, 
therefore, does not divest the vested right and revest the property 
in the mortgagor (z). 

In the earliest of these cases, known as Bamasarmj Km’s Case 
(a), the plaintiff, who hold a hypothecation bond from the defendants, 
altered the date of the bond so as to bring the personal remedy,'which, 
according to the true date was barred, within the period of limitation. 
The suit was to recover the balance of the bond debt from the defen¬ 
dants personally, and by sale of the hypothecated property. The 
Court passed a decree for the amount due against the properly, holding 
that the altered document might be used as proof of the right created 
by or residting from its having been executed. The exact frame of 
the plaint in this case is not stated in the report, and, according to 
later cases, the decision could only be upheld if the suit was not based 
on the altered document (5). In Ganga Sam v. Ghardan Singh {c ), 
a case similar to the above, a hypothecation bond was fraudulently 
altered by the plaintiff so as to comprise a larger area of land than 
was actually hypothecated. The suit was brought on the altered 
bond, and it was held in appeal by the High Court of Allahabad 
that the suit was rightly dismissed by the lower Court (d). In a sub- 


Beanland v. Hirst (1821) 23 R. R. 756; 
HiUchins V. Scott (1837) 2 M. & W. 809, 
46 R. R. 770; West v. S(ei«ir-i(1845) 
14 M. & W. 47; Agricultural Cattle 
Insurance Co. v. Fitzgerald (1861) 16 Q. 
B. 432. See these cases collected in Man- 
gal Sen V. 5Aariiar(1903) 25 All. 580. 

(z) Christacharlu v. Karibasayya (1885) 
9 Mad. 399,412; Snbrahmania v. Krishna 
(1890) 23 Mad. 137,143; Mangal Senv. 
Shankar (1903) 26 All. 580,696,604. In 
the last of these cases, Aikman, J., said 
in a dissenting judgment that the view 
that the rule as to material alteration has 
no application to tho case of mortgages 
would be a premium on dishonesty, and 
would enable a mortgagee to try the ex¬ 
periment of claiming a fraudulently 
enhanced amount of mortgage money 


without the risk of losing when tho fraud 
is discovered: pp. 611,612. 

(o) (1868)3 M. H. C. 247. The judg- 
mont in this case was pronounced in two 
appeals relating to the same point. 
Ramasamy Kon and others who were 
plaintiffs in the original suit wore appel¬ 
lants in both appeals. 

(6) See Christacharlu v. Karibasayya 
(1885)9 Mad. 399, 410, 420. 

(c) (1881) 4 All. 62. 

(d) Though the soundness of this de¬ 
cision has not been questioned, there is 
a passage in tho judgment, “The bond 
now produced by tho plaintiff should be 
discarded as evidence of the hypothe¬ 
cation of land,*’ which is against the 
principles set out in the text, and is 
held in subsequent cases to be against 
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sequent Madras case (e) the plaintiff sued to recover the principal S. 
and interest due on a mortgage bond fraudulently altered by him 
by doubling the rate of interest and inserting a condition making the 
whole sum payable upon default of payment of any one instalment. 

The suit was brought on the altered bond, and the full Bench confirmed 
the decision of the Courts below, dismissing the plaintifi’s entire 
claim. In Subrahmania v. Krishna (/), on the other hand, where 
also a mortgage bond was altered in a material respect, the suit was 
not based on the altered bond (g), and the Court allowed the bond 
to be used as proof of the mortgagee’s right to sell the property. 

In the last of the series of cases, decided by a full Bench of the Allaha¬ 
bad High Court (A), a puisne mortgagee brought a suit for sale against 
his mortgagors, and impleaded therein as a defendant a prior mort¬ 
gagee, offering to redeem the prior mortgage. The prior mortgage, 
when tendered in evidence by the prior mortgagee, was found to 
have been tampered with, and altered in a material particular, the 
extent of the share mortgaged having been increased. Upon these 
facts it was held that such alteration did not render the instnunent 
void in toto, so as to justify the Court in ignoring its existence and 
passing a decree in favour of the plaintiff for sale of the property 
comprised in it without payment of the amount due under it to the 
prior mortgagee. It will be seen that in this case there was no suit 
brought upon the altered document, nor was the prior mortgagee a 
plaintiff; but the decision of the majority of the full Bench did not 
rest upon these narrow grounds (i). 

In both these classes of cases it has been held that where a suit is 
brought by a plaintiff on a document fraudulently altered by him he 

(0 It bas not been overlooked that 
Stanley, C.J. in two places distin¬ 
guishes this case from Oangaram v. 
Chandan Sintjh (1881) 1 Ail. 82, supra 
stating, ‘It is one thing for tho Court 
to refuse its aid to a fraudulent plain¬ 
tiff, and another thing to direct the 
sale of property in which a defendant 
(prior mortgagee) has an interest with¬ 
out compensating him for eneb lotrrost, 
because on production of his title-deed 
it is found to have been tampered 
with." See 25 All.,pp 58, €01, 

23 


the weight of authority. Soe Christa- 
charlu T. Karibas(^a (1885) 9 Mad. 
399, 412; and Sen v. Shankar 

(1903) 25 AU. 680, 604. 

(c) Chrislacharlu v. Karibasayya 
(1886) 9 Mad. 399. 

(/) (1899) 23 Mad. 137. 

(g) 23 Mad. p. 143. O’FarreU, J., 
held in a dissenting judgment that the 
suit was based upon the altered docu¬ 
ment: p. 149. 

(ft) Mangal Sen v. Shankar (1903) 26 
AU.680. 
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8 . 68. will not be allowed subsequently to amend the plaint so as to base 
his claim on the document as executed by the defendant (j ). The 
Courts do not appear to have decided in these oases that the defendant 
is not liable in some form of proceeding to repay money which he has 
actually received (k). 

In the case of negotiable instruments the English rule has been 
adopted to its full extent, as will be seen from ss. 87—89 of the 
Negotiable Instruments Act XXVI of 1881;— 

S. 87: “ Any material alteration of a negotiable instrument 
renders the same void as against any one who is a party thereto at 
the time of making such alteration, and does not consent thereto, 
unless it was made in order to carry out the common intention of the 
original parties; and any such alteration, if made by an indorsee, 
discharges his indorser from all liability to him in respect of the con¬ 
sideration thereof. The provisions of this section arc subject to those 
of ss, 20, 49, 85, 126,” 

S. 88: “ An acceptor or indorser of a negotiable instrument is 
bound by his acceptance or indorsement, notwithstanding any previous 
alteration of the instrument.” 

S. 89: “ Where a promissory note, bill of exchange, or cheque, 
has been materially altered, but does not appear to have been so 
altered, or where a cheque is presented for payment which does not, 
at the time of presentation, appear to be crossed, or to have had a 
crossii^ which has been obliterated, payment thereof by a person o j 
banker liable to pay, and paying the same according to the apparent 
tenor thereof at the time of payment and otherwise in due course, 
shall discharge such person or banker from all liability thereon; and 
such payment shall not be questioned by reason of the instrument 
having been altered, or the cheque crossed ” (1). 


(j) Oogun Chunder Chose v. Dhuro^ 
iiidhur (ism) 7 CaL 616; Qanga Ram 
7. Charulan Singh (1881) 4 All. 62; 
Christacharlu v. Karibasayya (1885) 9 
Mad. 399. 

(fc) See observations of Stanley, C.J., 
in Mangal Sen v, Shankw (1903) 25 
\\l D80,atp.699. 

(I) Tbe English Bills of Exchange 


Act, 1882, 8. 4, cuntaina similar pro* 
visions. Tbe holder in due course of a 
bill materially altered, the alteration 
not being apparent, can enforce pay¬ 
ment of the bill according to its original 
tenor, whereas tbe Indian Act only pro¬ 
tects persons paying him according to 
the apparent tenor. 
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The framers of the Negotiable Instruments Act must have Ss. 68, 68 
assumed that the English rule was applicable in India to other 
kinds of instruments; for it would be an absurd state of the law if 
such a rule applied to negotiable instruments alone. 

63.—Every promisee may dispense with or remit, 

Promisee may wholly or ill part, thc performance of the 

rtSperformance piomise made to him, or may extend the 
of promise. j’Qj, performance, or may accept 

instead of it any satisfaction which he thinks fit. 

lllusiratiom. 

(a) A. promises to paint a picture for B. B. afterwards forbids him to 
do so. A. is no longer bound to jicrform the promise. 

(b) A. owes B. 5,000 rupees. A. pays to B. and B. accepts, in satisfac¬ 
tion of the whole debt, 2,000 rupees paid at the time and place at which the 
5,000 rupees were payable. The whole debt is discharged. 

(c) A. owes B. 5,000 rupees. C. pays to B. 1,000 rupees, and B. accepts 
them, in satisfaction of his claim on A. This payment is a discharge of the 
whole claim (m). 

(d) A. owes B., under a contract, a sum of money, the amount of 
which has not been ascertained. A., without ascertaining the amount, 
gives to B., and B., in satisfaction thereof, accepts thc sum of 2,000 rupees. 

This is a discharge of the whole debt, whatever may be its amount. 

(e) A. owes B. 2,000 rupees, and is also indebted to other creditors. 

A. makes an arrangement with his creditors, including B., to pay them 
a composition (n) of eight annas in the rupee upon their respective demands. 

.Payment to B. of 1,000 rupees is a discharge of B.’s demand. 


Rule of the Common Law,—This section makes a wide departure 
from the Common Law. In England, to quote an authoritative 
exposition, “it is competent for both parties to an executory 
contract by mutual agreement, without any satisfaction, to discharge 
the obligation of that contract in other words, as reciprocal promises 
are a sufficient consideration for each other, so are reciprocal discharges. 
“ But an executed contract cannot be discharged except by release 
under seal, or by performance of the obligation, as by payment 

(m) See 8. 41, p. 289 above. sation” by the repealing and amending 

(n) The word “ cott.position” has Act (XII of 1891). 
bean Rubatituied for the word '‘compen- 
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8. 63-. where the obligation is to be performed by payment but, by the 
law merchant, the obligation of a negotiable instrument may be 
discharged by mere waiver (o). Subject to that exception, “ the new 
agreement in rescission or alteration of a prior contract must in general 
satisfy all the requirements of an independent contract” (p), and so 
must an agreement to accept satisfaction for a right of action which 
has arisen by breach of a contract {q). And in particular, although 
the rule that the Court does not inquire into the adequacy of the 
consideration is applicable, and therefore anything different in kind 
from what is duo may be a good satisfaction without regard to its 
apparent value, yet the Court cannot help knowing that nineteen 
pounds are not worth twenty pounds, and accordingly, a less sum 
of money cannot be good satisfaction for a greater sum already due. 
This last rule was confirmed in our time with great reluctance by the 
House of Lords (r). But the English rules arc not material in British 
India, save so far as the knowledge of them may be useful to prevent 
misunderstanding and misapplication of English decisions founded 
on or involving them. The intention of the present section to alter 
the rule of the Common Law is clear, and has been recognised in several 
Indian cases (s). 

Scope of the section.—^The present section and s. 62 must be 
construed so as not to overlap each other. This would be done by 
holding that agreements referred to in s. 62 are agreements which 
more or less affect the tights of both parties under the contract dis¬ 
charged by such agreements; whilst those referred to in s. 63 are such 


(o) Foster v. Dawber (1851) 6 Et 
839; Finch, S. C. 673. See per Parke, 
B., at pp. 684, 685; Bills ot Exchange 
Act, 1882,8. 62. 

(p) Leake, 579. See Kin^ v. QiUett 
(1840) 7 M. & yi. 55; 56 E. R. 616. 
The common form of pleading that 
the plaintiff had discharged the defen* 
dant, but the plea could be supported 
only by proving an agreement. 

(q) Leake, 641—643. 

(r) Foalces v. Beet (1884) 9 App. 
Ca. 605; Finch, S. C. 319; notes to 
Cumber v. Ifone in 1 Sm. L. C. A. 
negotiable instrument for the same or 


even a less sum will do; not, of course 
because it is the equivalent of money, 
but, on the contrary, because it is not 
money. This is subject to the instru* 
ment being in fact given and accepted 
in full discharge and not merely as 
conditional payment of tho amount 
due: per Fletcher Moulton, L.J.; 
mrada7idv.Tmjph[mi]2K. B. 330, 
340. 

{«) Manohur Koj/al v. Thakur Vos 
NosHt (1888) 16 Cal. 319, 326; Zlari* 
V. Cardasami Mudali (1806) 19 }/lad. 
398, 402; Nturroji v. Kazi 8dick (1396) 
20 Bom. 636,644. 
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as affect the right of only one of the parties. The former case neces¬ 
sarily implies consideration, which may be either the mutual renunci¬ 
ation of right, or, in addition to this, the mutual undertaking of fresh 
obligations, or the renunciation of some right on the one side and the 
undertaking of some obligation on the other. It is only when the 
agreement to discharge affects the right of only one party that consi¬ 
deration might be found wanting, and there alone the Indian law 
departs from the English law by making provi,sion lor every such 
possible case in s. 63 ((). 

Remission of performance,—The High Court o Bombay has 
recently laid down that a dispensation or remission under this section 
requires a promise (s. 2 (b)), or, what is the same thing, an agreement 
(s. 2 (e)) (m). “ It is only by a promise that there can be a dispensation 
or remission within the meaning of s. 63; there must be a proposa 
of the dispensation or remission which is accepted.” It has accord, 
ingly been held by that Court that where an agreement on beha f 
of a district municipality was required by law (®) to be in writing and 
under the seal of the mmiicipality, a remission made by the district 
municipality of Trimbak which did not comply with those require¬ 
ments was not binding on the body. At the same time the Court 
held that an agreement for dispensation or remission docs not require 
any consideration, on the ground that consideration is not an essential 
part of an agreement “ because wo have a provision (in s. 25) that ‘ an 
agreement made without consideration is void ’ except in the cases 
there indicated.” We are unable, with great respect, to accede to 
the view taken by the High Court of the present section. 

There is nothing in the words of the section about promise, pro¬ 
posal, or acceptance, and wo fail to see why any such matter should 
be imported, except on the assumption that the intention was to 
alter the English law of accord and satisfaction only by abrogating 
the requirement of consideration. But if consideration is no longer 
required, why should agreement be required ? The language of the 
Act is against it; the illustrations appear rather to avoid the use of 
the word “ agreement ” : see especially illustration (c), where the 

(() Per Cur. in Davia v. Cundanami etjality (1903) 28 Bom. 66. 

Miuiait (1896) 19 Mad. 308. (a) See District Municipal Act 11 or 

(«) AtnjiSHam -7. Trimbach Muni- 1881 (Bombaj), a. 30. 


S. 63. 
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arrangement is in truth a perfectly good contract at common law. 
Put the case, a conceivable though not probable one, of B. remitting 
the performance of A.’s contract, having himself nothing more to 
jxirform, and A. refusing to be discharged. Can A. insist as a matter 
of right on completing performance ? Can he compel B., for example, 
to take his money or to accept delivery of marketable goods which B. 
has paid for, but does not want 1 We should say, in law and in common 
sense, No. The Bombay High Court would apparently say Yes. 
We do not deny that there may be cases in which it would be to A.’s 
prejudice not to complete his performance. An artist may be entitled 
to insist on carrying through a commission for the sake of his reputa¬ 
tion, or an engineer to have a bulky piece of machinery for which 
there is no market elsewhere cleared away from his workshop. But 
we should regard such cases as exceptional. The judgment under 
consideration seems to make them examples of an invariable rule. 

Had the agreement sued upon by the municipality been under seal 
(which it was not), the decision itself would perhaps be right, not 
because the remission of a promise is necessarily itself a promise or 
agreement, but on the principle of general jurisprudence that an 
obligation which needed formality to create it needs, in the absence 
of a special rule, no less to dissolve it. This seems especially appli¬ 
cable to corporations, which can only contract through their appointed 
olEcers, and largely through proscribed forms. 

Whore a promisee remits a part of the debt, and gives a discharge 
for the whole debt on receiving the reduced amount, such discharge 
is valid, even though the remission was in pursuance of an oral agree¬ 
ment. which is inadmissible under s. 92 (4) of the Evidence Act, 1872. 
Thus where a lessor, to whom rent is due under a registered lease, 
accepts a smaller amount of rent from the lessee in pursuance of a 
subsequent oral agreement to reduce the rent, and passes a receipt 
in full discharge of the rent duo, the discharge will take effect indepen- 
tently of the prior oral agreement, which certainly is not illegal, 
though it cannot be proved under the Evidence Act (w), 

A dispensation or remission under this section may well be con¬ 
tingent on the happening of a future event, just as an original promise 


(») KammpaUi v, Thdcht Vittil (1902) 26 Mad. 195. 
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may. The holder of a promissory note from the officers of a masonic 8. 63 
lodge agreed in writing to make no claim “if the . . . lodge building 
which has been burnt down is resuscitated.” He cannot sue on his 
note after the lodge is rebuilt (x). It would be monstrous if he could. 

Discharge from liability on negotiable instruments is specially 
dealt with in the Negotiable Instruments Act, 1881, ss. 82, 90. 

Agreement to extend time.—An agreement simply extending 
the time for performance of a contract is exempted by this section 
from any requirement of consideration to support it. No considera¬ 
tion is necessary to support such an agreement, exactly as none is 
required for the total or partial remission of performance ()/)• See, 
however, the commentary under the head “ Eemission of performance” 

(z). But an agreement by a mortgagee, about to exercise his power 
of sale, to postpone the sale for four days is not within this section; 
for it is not an extension of the time for performing the mortgagor’s 
promise to pay the debt, which time is already past. Redemption, 
when the mortgagor is entitled to redeem, is not a performance of 
the original contract to pay the debt; and the exercise of the power 
of sale is not an exercise of a right of action on that contract (a). The 
time for performance of the contract must not be confounded with 
the time wdthin which, notwithstanding defaidt in performance, the 
mortgagor in default might still bo allowed to redeem (6). Those two 
decisions of the Bombay and Madras High Courts are quite consistent. 

It need hardly be added that this .section does not entitle a pro¬ 
misee to extend the time for performance of his own accord for his own 
purposes. Thus where a date is fixed for delivery of goods imdcr a 
contract, and the seller fails to deliver the goods, the buyer may not 
of his own accord give further time to the seller for giving delivery, so 
as to claim damages on the footing of the rate on the lator date fixed 
by him; he is entitled to damages on the basis only of the rate pre- 
vaibng on the date fixed for performance in the contract (c). 


(i) Abraham v. Tha Lodge "'Good 
WilV' (1910) 34 Mad. 156, where other 
no less futile points were also disposed 
of by the Court. The argument is not 
reported. Some unexplained formal 
irregularities are not relevant here. 

{y) Davis'v. Cundasami Mudali (1896) 


19 Mad. 398,402. 

{z) P. 367 above. 

(а) Trimhah v. Bhagwandas (1898) 
23 Bora. 348. 

(б) 76., p. 356. 

(c) MvUkaya v. Lekkit (1914) 37 
Mad, 412,413,417. 
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64. —^When a person at whose option a contract is void¬ 
able rescinds it, the other party thereto need 

CoDuequences . , . 

of resciaeion of not perform any promise therem contained in 

voidable contract i . i i • • mi . • i. 

which he is promisor. The party rescinding 
a voidable contract shall, if he have received any benefit 
thereunder from another party to such contract, restore such 
benefit, so far as may be, to the person from whom it was 
received. 

Scope of the eeotion.—Contracts declared voidable (s. 2, sub-s. 1). 
under this Act may be divided into two groups, namely contracts 
voidable in tbeir inception under ss. 19 and 19a on the ground of fraud 
or the like, and contracts becoming voidable by subsequent default 
of one party, as mentioned in ss. 39, 53, and 65. 

The use of the word “ voidable ” is immaterial. Whenever one 
party to a contract has the option of annulling it, the contract is 
voidable; and when be makes use of that option the agreement becomes 
void. It has been suggested that the present section applies only to 
the first-named class of contracts, which are voidable for want of free 
consent (d); but there is no apparent good reason for not including 
the others. 

As to the applicability of this section to contracts rescinded under 
3. 39, see the commentary on s. 65 under the head “ Becomes void.” 

The direct application of this section, according to recognised 
canons of interpretation, is only to contracts declared voidable by the 
Act; but the principle which it affirms is one of general jurisprudence 
and equity, and applicable in various other cases. In Simya PiUai v. 
Mmimmi Ayyan (e) a mortgage was executed by the guardian of a 
minor appointed under the Guardian and Wards Act without obtaining 
the sanction of the Court, as required by s. 29 of the Act. Suchja 
mortgage is voidable under s. 30 of that Act. Here the High Court 
said that the mortgage could not be avoided on behalf of the minot 
except on restoring to the mortgagee the benefit received by tl4 

{d) Brohmo Dutt v. Dharnw Daa («) (1898) 22 Mad. 289; Tejpal 
Ohett (1898) 26 Cal. 381, per Maclean, Qanga (1902) 25 All. 59. See alB| 
C.J., expressly without giving a 6nal Kuvarji v. Moti Saridae (1878) 3 Bon^ 
opinion; Natesa Aiyar v. Appavu (1915) 234. ‘ 

38 Mad. 178, at p. 168, per White, C,J. 
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minor’s estate under the mortgage, and based its decision on the 8. 
principle wliich, as the Court said, “is acknowledged in s. 64 of the 
Indian Contract Act, in s. 35 of the Transfer of the Property Act, and 
generally by the Indian Courts as Courts of equity and good conscience.” 

The same rule appears in ss. 38 and 41 of the Specific Relief Act. 

Minor’s contract.—^It was settled that this section did not apply 
to a minor’s contract, assuming that such contracts were only 
voidable. The term “person ” in this section, it was said, does not 
comprise a minor, but means such a person as is referred to 
in 8. 11, namely, a person who (among other conditions) is of the age 
of majority according to the law to which he is subject. But, since 
the decision of the Judicial Committee that a minor is wholly incapable 
of contracting (/) there is no arguable question, and further authority 
is needless {g). It does not follow, however, that a minor is entitled 
both to repudiate his agreement and to retain specific property which 
be has acquired under it, or to recover money after receiving for it 
value which cannot be restored. General principles of equity seem 
incompatible with such a result, and it would certainly be contrary to 
English authority (A). See notes to s. II under the head “minor’s 
contract” and the cases thers cited. 

Election to rescind.—^The broad principle on which this and the 
following section rest, and which, as we have seen, is not confined to 
cases expressly included in either of them, was thus stated in England 
rn one of the weightest judgments of recent times;— 

“ No man can at once treat the contract as avoided by him, so as 
to resume the property which he parted with rmder it, and at the 
same time keep the money or other advantages which he has obtained 
under it ” (i). 


(/) Mohf>ri Bibee v. Dharmodas Qhose 
(1903) 30 Cal. 539; L.R.30lnd. Ap. 
114; Kamta Prasad v. Sheo Oopal Lai 
(1904) 26 AU. 342. 

(g) See Kampai Lai v. Baba Bam 
(1910) 8 All. li. J. 1058; Kamola Bam 
V. Kaura Khan (1912) Punj. Rec. no. 41 
(loan to A lunatic). 

(A) See Folentoni T. Canalt(1889) 24 
Q. B. Dir. 166; and cp. NoOingham 
Building Socitly v. Thurstan [1903] 


A. C. 6, 8, 10, and judgments of Romer. 
L.J., and Cozena-Hardy, L.J., in C. A. 
(1902) 1 Ch. at pp. 10, 13. See JDaf- 
taram r. Vinayak (1903) 28 Bom. 181; 
Chinnasmmi r. Kriahnaswami (1918) 
35 Mad. L. J. 662. 

(i) Clough V. L. <k N.-W. B. (1871) 
L. B. 7 Ex. 26; 37 in Ex. Ch. The 
judgment was Lord Blaokbnni’s, though 
not delivered by him. See 7 App. Ca. 
at p. 360* 



362 


THE INDIAN CONTRACT ACT. 


For the same reason, a man cannot rescind a contract in part only. 
When he decides to repudiate it, he must repudiate it altogether. If 
he has put it out of his power to restore the former state ol things, either 
by acts of ownership or the like, or by adopting and accepting dealings 
with the subject-matter of the contract which alter its character, as the 
conversion of shares in a company, or if he has allowed third persons to 
acquire rights under the contract for value (j), it is too late to rescind, 
and the remedy, if any, must be of some other kind. “ You cannot 
both eat your cake and return your cake” (k). 

It is hardly needful to say that rescission must be express and 
unequivocal. The clearest form ol it is bringing a suit to set aside the 
contract. The will to rescind may also be declared by way of defence 
to an action brought on the contract; a declaration to that effect before 
action brought is not necessary as matter of law (1), though, generally 
speaking, the prudent course is to repudiate as soon as possible. See 
a. 66, p. .IT”, below. 

By the Common Law lapse of time is not of itself a bar to setting 
aside a contract (subject to the risk of indefeasible rights having been 
acquired by third persons), but may be material as evidence of acquie 
sccncc, that is, of a tacit election to affirm the contract. But in 
British India, by the Limitation Act (»?), a suit for the rescission of a 
contract must be dismissed, even though the defence of limitation is 
not set up, unless brought within three years from the time when the 
facts entitling the plaintiff to have the contract rescinded first became 
known to him. English authorities on what amounts to acquiescence 
would seem, therefore, to have very little practical application. 

Beueat received “ thereunder.”—The benefit to be restored 
under this section must be benefit received under the contract. A. 
agrees to sell land to B. for Rs. 40,000. B. pays to A. Es. 4,000 a£ 
a deposit at the time of the contract, the amount to be forfeited to A. 
if B. does not complete the sale within a specified period. B. fails to 
complete the sale within the speciffed period, nor is he ready and 


(j) ChrH V. IHcJciOn (1868) E. B. (/;) Crompton, J., E. B. & E. at 
& E. U 8 ; 113 E. R. 683, decided on p. 152. 
a state of company law long since obso- ( 1 ) See note (i),p. 361. 
lete, and not very cleat on the facts and (m) IXofl908,s.3,andSohed.I.,art. 
dates, hut the rule in question is cor- 114 . 

MCtly laid down. 
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willing to complete the sale within a reasonable time after the Sb. 64, 
expiry of that period. A. is entitled to rescind the contract and to 
retain the deposit. The deposit is not a benefit received under the 
contract; it is a security that the purchaser would fulfil his contract, 
and is ancillary to the contract for the sale of the land (»i). Where 
a guardian sells his ward’s property for purposes not binding on the 
ward and the sale price is utilized for the purchase of lands for the 
ward not contemplated at the time of the sale, the land so purchased 
for the ward do not constitute ‘'benefit” received by the ward under 
the contract so as to entitle the vendee to have it conveyed to him 
on repudiation by the ward of the sale by tho guardian (o). 

65 Wlicn an agreement is discovered to be void, or 
Obligation of wlien a contract becomes void, any person 

person who has , , . , , , , , 

rcceivcfi advantage wJio has receivcd any advantage under such 
ment or contract agreement or contract is bound to restore 
that becomes void, Compensation for it, to tlie 

person from whom he received it. 

JUiifilralioiis. 


(a) A. pays B. 1,000 rupees in consideration of B.’s promising to 
marry C., A.’s daughter. C. is dead at the time of the promise. Tho 
agreement is void, but B. miibt rejiay A. tho 1,000 rupees. 

(b) A. contracts with B. to delivi r to him 250 mannds of rice before 
the first of May. A. delivers IJIO maund.s only before that day and none 
after. B. retains the 130 maxinds after tlie first of May. He is bound 
to pay A. for them. 

(c) A., a singer, contract.s with B., the manager of a theatre, to 
sing at his theatre for two niglits in every week fluring tho next two 
months, and B. engages to pay lier a hundred rupees for each night’s 
performance. On tho sixth night A. wilfully absents herself from the 
theatre, and B., in consequence, rescinds the contract. B. must pay A. 
for the five nights on which she had sung. 

(d) A. contracts to sing for B. at a concert for 1,000 rupees, which 
are paid in advance. A. is too ill to sing. A. ia not bound to make 
coBipcnsation to B. for the loss of the profits which B. would have made 
if A. bad been able to sing, but must refund to B. the 1,000 rupees 
paid in advance. 

Duties of restitution.—^The matter corresponding to this and the last 
foregoing section, besides s. 39, is .scattered about English books in the 


(») NaUiaAiyarv,Appam[li\5) 
38 Mad. 178. 


(o) Chinmimmi v. Kriahiuuvami 
(1918) 35 Mad. L. 3. 652. 
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shape of tschhical rules and exceptions unintelligible, as usually stated, 
to any one who is not acquainted, not only with modem English law, 
but with the formulas of the ancient common law system of pleading 
which has been obsolete in England for half a oentuiy, and survives 
only in a certain number of American jurisdictions. However, the 
substance of the question involved may be put thus:—“In what 
cases may an action be brought by a person who has entered into 
a special contract against the person with whom he has contracted, 
while his own side of the contract remains unperformed(p). And, 
as in English law the plaintiff, if he recover at all, must do so either 
on the original contract or on some other implied contract, it has to 
be considered whether the special contract is subsisting, but the 
defendant has dispensed the plaintill from performing his part by 
making it impossible or otherwise, and, if it is not subsisting, whether 
a now contract by the defendant to pay for work done or other 
benefit which he has accepted, as the case may be, can ho inferred. In 
the case where a party lias contracted to do an entire work for a 
specific sum, he “ can recover nothing unless the work be done, or it 
can be shown that it was the defendant’s fault that the work was 
incomplete, or that there is .something to justify the conclusions 
that the parties have entered into a fresh contract ” {q). 

The illustrations to this section are rather miscellaneous. In (a) 
we have a simple case of money paid under a mistake (cp. s. 72). In 
(b) it does not seem that the contract has become void at all, but, on 
the contrary, that B. has elected to affirm it in part, and dispense with 
the residue, there is no new contract under which he is bound to pay 
for the 130 maunds of rice, as is shown by this, that what he does accept 
he is undoubtedly bound to pay for at the contract price. In (c) it is 
not clear whether the contract is to be treated as divisible, so that A. is 
entitled to Es. 100 for each night on which she did sing, or the Court is 
to estimate what, on the whole, the partial performanoe was worth; 
nor would it be clear in England without fuller statement of the terms 
and circumstances. Illustration (d) is again simpler; English lawyers 
would refer it to the head of money paid on a consideration which 
fails. 


(p) 2 Sm. L. C. 10» lUh ed. 2 C. P. 651, 661, judgment of the Ex. 

iq) Appkby V. Myera (1867) L. B. Ch. per Blackburn, J. 
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Scope of the section.—This section applies only to cases where an SjCBSi 
^reement is discovered to be void, or when a contract becomes void 
[see s. 2, cl. (j)]. It does not, therefore, apply to cases where there is a 
stipulation that, by reason of a breach of warranty by one of the 
parties to the contract, the other party shall be discharged from the 
performance of his part of the contract. An insurance company is 
not, therefore, bound under the provisions of this section to refund 
to the heirs of the assured the premiums paid on the policy of life 
assurance where the assured had committed a breach of the warranty 
by making an untrue statement as to his age (r). 

Where an agreement is discovered • to be void.—The expression 
“discovered to be void ” presents some difficulty as regards agreements 
which are void for imlawful consideration [ss. 23 and 24]. On the one 
hand it has been said that the words “i^ement discovered to he void” 
apply to all agreements which are void ah initio, including agreements 
based upon an imlawful consideration (.?). If this view be correct, it 
follows that the person who has paid money or transferred property to 
another for an illegal purpose can recover it back from the transferee 
under this section, even if the illegal purpose is carried into execution 
and both the transferor and transferee are in pari delicto. It is difficult 
to suppose that such a result was contemplated by the Legislature. 
Moreover, it would not be correct to say that, where a person gives 
money for an unlawful purpose, the agreement under which the payment 
is made can be, on his part, discovered to be void. On the other hand^ 
it has been said that the present section does not apply where the 
object of the agreement was illegal to ilte htowledge of both the parties 
at the time it was made ((). It this view be correct, a person who 
has paid money or transferred property to another for an unlawful 
purpose caimot recover it back even if the illegal purpose is not carried 
into execution and the transferor is not as guilty as the transferee. 

This is clearly against the provisions of s. 84 of the Indian Trusts Act, 

(r) Oriental Oovemmnt Security Life (() Nalhu Khan v. Semb Koeri 
Aedurana Co., Ltd. v. NaraeiwJia Chari (1911) 15 C. W. N. 408, &t p. 409. See 
(1901) 26 Mad. 183, 214. also Dayabhai Tribhovandae t. Lakhmu 

(<) Jijibhai T. Nagji (1909) 11 Bom. ehand Panachand (1885) 9 Bom. 358, at 
693, at pp. 697, 698; QulabcHand v. p. 362 (case of a wagering contract 
Fvibai (1909) 33 Bom; 411 ,at pp. 416, unier g, 30 of the Act). 

417. 
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fl|. 1882 (ti). It seems on the whole that the present section does not 
apply to agreements which are void under s. 24 by reason of an 
unlawful consideration or object {v), and there being no other section 
in the Act under which money paid for an unlawful purpose may be 
recovered back, the analogy of English law will be the best guide. In 
fact, the English rule has actually been followed in a large number of 
cases in British India, and is reproduced as regards the transfer of 
property in s. 84 of the Trusts Act. According to that rule money 
paid in consideration of an executor)^ contract or purpose which is 
illegal may be recovered back upon repudiation of the transaction, 
as upon a failure of consideration. But if the illegal purpose or any 
material part of it has been performed, the money paid caimot bo 
recovered back, for the parties are then equally in fault, and in pari 
delicto mdiorest conditio possidentis {w). It has thus been held tliat 
though an agreement for payment of money to the parent or guardian 
of a minor in consideration of his giving his son or daughter in 
marriage is void under ss. 23 and 24 as being against public policy, yet 
if the marriage is not performed, as where the son or daughter to be given 
in marriage died before the marriage could take place, or the parent or 
guardian refuses to give the boy or girl in maniage, a party who has 
paid money under the agreement is entitled to recover it back (x). But 
if the marriage is performed, money paid under the agreement cannot 
be recovered back. The same principle applies to cases where a 
person transfers his property benami to another in order to defraud his 


(m) That section runs as follows: 
“ Where the owner of property transfers 
it to another for an illegal purpose, 
and such purpose is not carried into 
execution or the transferor is not as 
guilty as the transferee, or the effect 
of permitting the transferee to retain 
the property might be to defeat the 
provisions of any law, the transferee 
roust hold the property for the benefit 
of the transferor.” 

(«) See Oulc^kand 7.Fv,U>ai (IQOQ) 
33 Bom. 411, at p. 417,; Khan v. 
SaiJ (1893) Punj. Eec. no. 86: 
S^kisoT V. Manik Chandra (1915) 21 
Cal L. J. 618,620; Srinivaeta Ayyar v. 
Sesha Ayyar (1918) 41 Mod. 197, 199, 


204; Ledu v. Hiralal (1916) 43 Cal. 
115. See o\so Daycbhai Tribhovandas v, 
Lakshmichand Panachand (1885) 9 Bom. 
358, 362, and Srikakolapu v. Qudivada 
(1918) 34 Mad. L. J. 661, both cases of 
agreements by way of wager under s. 30. 

(m») Taylor v. Bowers (1876) 1 Q. B. 
D. 291 •, Herman 'v.Jeuchntr (1886) 16 
Q. B. D. 661; Kearley v. Thompson 
(1890), 24 Q. B. D. 742; Petkerpermal 
V. Muniandi Servai (1908) 36 I. A. 98. 
at p. 103. 

(a:) QulcAchand v, FuWai (1909) 33 
Bom. 411 : .Ram Chand Sen v. Audaito 
Sen (1884) 10 Cal. 1054; Srinivasa Ayyar 
V. Sesha Ayyar (1918) 41 Mad. 197. 
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creditor. In suet cases, wtere the fraudulent purpose is not S, 6S. 
carried into execution, the transferee will be deemed to hold the 
property for the benefit of the transferor, as provided by s. &1 of the 
Trusts Act. Where, however, the fraudulent object is accomplished, 
the transferee will not be disturbed in his possession (y). The same 
rule applies where the unlawful object has been accomplished sub¬ 
stantially, though not in its entirety {z). But it assmnes that the act 
is par ddickm, and it will not, therefore, apply where the transferor 
is not as guilty and is not to blame as much as the transferee (a). The 
same principles have been held to apply to payments made under 
agreements which are void under s. 28 as being in restraint of trade 
(6) and those made under agreements which are void under s. 30 as 
being by way of wager (c). See notes on s. 23 under the heads 
“ Legislative Enactments ”, “ Immoral”, “ Stifling Prosecution,” 

‘‘ Marriage brocage contracts ”, and ” Sale of public ofliccs ”. 

A transferee of property which from its very nature is inalienable is , 
entitled to recover back his piuchase money from the transferor, if the 
transfer is declared illegal and void (d). 


(y) Pelherpernial v. Muniandi Servai 
(1908) 35 1. A. 98; Ghenvirappa t. 
Puttappa (1887) 11 Bom. 708; Ilonapa 
V. Naraapa (1898) 23 Bom. 400; Ran- 
gammal v. Venkalachari (1895) 18 Mail. 
378; affd. (1896) 20 Mad. 323; Yara- 
mati V. CAundrit (1897) 20 Mad. 326; 
Kmdcti Kama Bow v. NuHmma (1908) 
31 Mad. 485; Baghavalu v. Adimra- 
yarn (1908) 32 Mod. 323; Ooberdhan 
Singh v. Rilu Roy (1896) 23 Cal. 962; 
Banka Behary Daaa v. Raj Kumar Doss 
(1899) 27 Cal. 231; Qovinila Kmr v. 
lalaKiahunProaadiim) 28 Cal. 370; 
Jadu Nath Poddar v. Rup Lai Poddar 
(1908) 33 Cal. 967 (the portion of the 
head-note stating that 11 Bom. 708 and 
20 Mad. 326 have been dinsented from 
ia misleading: see per Rampini, J., on 
p. 969, and per Mookerjee, J., on 
p. 983); Miueammat Roahun v. Muham¬ 
mad (1887) Fimj. Bee, no. 46; Pirtha 
Das v, jffiffl Singh (1898) Punj. Bee. 
no. 63; Oirdhe^Ud r. Manikamma (19U) 
38 Bom. 10. 


(3) Mulhuraman Chetly v. Krishna 
Pi«at(1906) 29 Mad. 72. 

(a) See Trusts Act, 8.84, and Spccido 
Brclicf Act, 6 . 35 (b), and illustration 
thereto. See also Sham Lai Mitra 7. 
Amarendro Nath Bose (1895) 23 Cal. 
460. 

{b) Parasullah v. Chandra Kanta 
(1917) 21Cal. W, N. 979. 

(f) Dayabhai 7'ribkovandas v. Lakh- 
michand Panachand (1885) 9 Bom. 358, 
362; Srikakolaptt v. Oudivada (1918) 34 
Mad. L. J. 561. 

(d) Krishnan 7. Sankara Varma 
(1886) 9 Mad. 441; Jijibhai v. Nagji 
(1909) 11 Bom. L. R. 893; Haribkaiv. 
N(Uhubhai{]9li)ZSBom.249i Jambhai 
7, Oordhan (1915) 39 Bom. 358; Bai 
Ditoali 7. UmeShai (1916) 40 Bom. 614, 
the last four being oases under the 
Bombay Bhagdari Act V of 1862. The 
word “illegal”,which is frequently 
applied to transfers of this charaoter, 
is not the proper word in snoh a case; 
the attempted transfer is a nullity. 
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8 . 68 . “When a contract becomes void.”—The expression “becomes 
void ” includes oases of the kind contemplated by the second clause 
of s. 56. [See notes on s. 56 under the head “ Eefund ” and the notes 
below under the head “ Received any advantage It was deemed 
applicable by the High Court of Bombay (c) to the case of a 
lease which was terminated by the lessee under the provisions 
of the Transfer of Property Act on the destruction of the property by 
fire. In that case the plaintiff hired a godown from the defendant for 
a period of twelve months and paid the whole rent to him in advance. 
After about seven months the godown was destroyed by fire, and the 
plaintiff claimed a refund from the defendant of a proportionate 
amount of the rent, and subsequently brought a suit for the same. 
The Court held that the provisions of s. 108 (c) of the Transfer of 
Property Act applied to the case, and that the plaintiff was entitled 
under this section to recover the rent for the unexpired part of the 
• term. The demand for a refund was treated by the Court as a notice 
to the defendant avoiding the lease (/). It was also stated in the 
judgment that the right to compensation under this section does not 
depend qn the possibility of apporiaonment (g). Section 108 of the 
Transfer of Property Act provides that, in the event of the property 
let being destroyed by fire, “ the lease shall at the option of the lessee 
be void.” 

Contracts with corporations.—This section does not apply to cases 
where a person agrees to supply goods to, or do some work for, a 

municipal corporation, and goods are supplied or the work done in 

pursuance of the contract, but the contract is required by the Act 
under which the corporation is constituted to be executed in a parti¬ 
cular form, and it is not so executed. In such cases (k) the corporation 
cannot be charged at law upon the contract, though the consideration 
has been executed for the benefit of the corporation. “ The Legis¬ 
lature has made provisions for the protection of ratepayers, share¬ 
holders and others who must act through the agency of a represent¬ 
ative body by requiring the observance of certain solemnities and 
formalities which involve deliberation and reflection. That is the 

(e) Dkiiramey v. Ahmtdbhai (1998) hard’s notes to s. 66. 

23 Bom. 16. (A) Timng <6 Co. v. Corporation of 

(/) Seo 8. 66, p. 372, post. Soyal isomintrfcm Spa (188.3) 8 Afl). 

(V) Citing Cunningham and Shop* Ca. 617. 
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importance of the seal. It is idle to say there is no magic in a wafer. . . 
The decision may be hard in this case on the plaintiffs, who may not 
have known the. law. They and others must be taught it, which can 
only be done by its enforcement ” (i). This decision was followed by 
the High Court of Allahabad in Radlm Kmhm Dus v. The Mmidpi 
Board of Benares (j). The plaintiff had supplied to the defendant 
mimicipality stone ballast for metalling the municipal road.s in accord- 
imce with his tender, which had been accepted, but the contract was 
not in writing signed by the chairman and .secretary of the municipality, 
as required by the Municipal Act (k). The plaintiff sued the muni¬ 
cipality for the value of the materials supplied (/), and for damages 
for refusing to accept delivery of the rest of the balkst. It was held 
that the plaintiff was not entitled to recover; the contract, not having 
been committed to writing and signed as required by the Municipalities 
.4ct, could not form the basis of any suit against the municiiMlity, 
notwithstanding that ballast was supplied in pursuance of it. It was 
also held that the section did not apply, as the case was not one where 
the .agreement was “ discovered to be void,” or luad “ become void,” 
within the meaning of the section. This deci.sion is in obvious conflict 
with a prior decision of the High Court of Bombay (in). In that case 
the Municipality of Trimbak granted to the defendant the right of 
levying and collecting certain tolls for a period of fourteen months, 
for which the defendant agreed to pay to the municipality Bs. 1.6,001. 
The contract was required by the Bombay District Municipal Act (n) 
to be sealed with the seal of the municipality, but it was not so sealed. 
The defendant levied and collected the tolls and paid part of the 
agreed amount, but failed to pay the balance, for which the munici- 
liality brought a suit against him. The defence was (1) that the 
municiiiality had disi»nscd with the payment of the amount claimed, 
and (2) that the contract, not being under seal, was unlawful within 


(i) Ibid., per Lord BramwcII, at 
j). 628. The “wafer" is the common 
modem substitute for a waxen seal. 

{;) (1905) 27 All. 592. 

(I:) N.-W. P. and Oudh Municipalities 
Act XV of 188:t, 8 . 40, and Local Act 
No. lof 1900,8.47. 

({) The municipality had in this case 
paid the plaintiff for a part of the bal¬ 


last supplied to them, and as to another 
part supplied to them they deposited 
Kb, 1,094 in Court, as the plaintiff 
claimed more. The rest of the ballast 
was not accepted as being of inferior 
quality. 

(m) Abajx Sitaram v. Trimbai Muni¬ 
cipality {\90Z) 28 Bom. 66 . 

(n) Bombay Act 11 of 1884, 8. 30. 


S. 6S 
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B. 65 . the-meaning of s. 23, as, if enforced, it would defeat the provisions of 
the Act, and that it could not therefore be enforced against the 
defendant, though the consideration had been executed for his benefit. 
The defence failed on the first point for reasons that have been repro¬ 
duced in the note.s to s. 63 (o). It failed on the second point on the 
ground thus stated in the judgment: “ It is a well recognised law in 
England that though a contract by a corporation must ordinarily be 
imder seal, still where there is that which is known as an e.xecutcd 
consideration an action will lie, though this formality has not been 
observed. Notwithstanding s. 23 of the Indian Contract Act, we .see 
no reason for not adopting the same view of the law here. For we 
think, when regard is had to the principle on which the English Courts 
have proceeded, it is clear we do not run contrary to any provision of 
s. 23 of the Contract Act in holding that in this country too, as in 
England, where there is an e.xccuted considcrsition, a suit will lie even 
in the absence of a scaled contract.” The above statement of the law 
was characterised by tins Allahabad High Court in Radha Krishnti 
Dm’s case as too wide. “ According to the niling of the House of 
Lords,” the Court said (p), “ to which we have referred, an action will 
not lie in England against a corjroration which is governed by an Act 
such as the Public Health Act of 187.5 in the absence of a sealed con¬ 
tract, oven though there is an e.Yccnted consideration.” The refer¬ 
ence to s. 23 of the Contract Act seems to be irrelevant. If the 
plaintiff was disabled from suing, it was by the Bombay District 
Mmiicipal Act, and the real question was whether that Act was 
imperative and not subject to any implied exception in a case where the 
consideration had been executed in favour of the municipality. 

At all events, where a contract which fails to comply with the 
statutory formalities is only executory, neither party can enforce 
performance against the other (q). 

“ Any person.”—The obligation under this section to restore the 
advantage received under an agreement is not confined to parties to the 
agreement, but extends to any person that may have received the 
advantage (r). 

(o) See notes to s. 63 under the head [q) Ahmedahad Municipality v. Sale- 
“Remission of performance," p. 367, manji (1903) 28 Bom. 618. 
above. (r) Oirraj Bakeh v. Kazi Bamid Alt 

Ip) (1806) 27 All at p. 600. (1886) 9 All. 340, 347. 
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Limitation,—^Where an agreement is discovered to be void the 8. 66. 
period oi limitation for a suit for a restoration of the “ advantage ” 
under this section runs from the date of such discovery. It was so 
laid down by the Privy Comicil in Ikssu Kuar v. Dhum Singh (s). In 
that case A. agreed to sell his land to B. in consideration of a debt due 
by him to B. on accounts stated. B. having declined to complete the 
purchase, A. brought a suit for .specific performance, in which it was 
held tlut the .agreement was unenforceable. B. then sued A. to recover 
the amount due to him. If the suit was regarded as one falling within 
article (it ol the Limitation Act for money due on accounts stated, 
it was barred by limitation under that article. On the other hand, 
if the suit was one for money paid u]xm an e.^isting consideration which 
afterwards failed, it was within the period of limitation, as it was 
brought within three years from the d.ate of the failure of consideration. 

The Privy Council took the latter view, stating that the agreement for 
the purchasing of laud was tlismmd lo be roiil when it was decreed to 
be incllectual in the suit for specific performance, and that the considera¬ 
tion, therefore, failed when the decree was made, which iinixwed an 
obligation upon A. under this section to return the wmsideration 
money retained by him, and conferred a correspomling right on B. to 
recover the amount within three years from the date of the decree. 

" Received any advantage."- This, it is submitted, dws not include 
a case where a plaintilT has abandoned an entire contract and left un¬ 
finished work—buildings on the defendant's land, tor instance—in 
such circumstances that the defendant camiot help keeping it; tor 
hero, in English law, there is nothing to .show a fresh contract to pay 
the actual value of what lias been done, as there would be it the 
defendant hiul kept goods which he might have returned (/); and no 
reason appears why the same principle should not hold in India. 

In England, where a contract becomes imjioasiblc for performance 
by the destruction of the subject-matter or the failure of an event or state 
of things contemplated as the foundation of the contract to happen or 
exist (see on s. 50, above), the rule is that the parties are excused from 
further performance and acquire no rights of action, so that each 

(*) (188H) 11 Al!. 47 ; L it. 15 Ind. 157, ia a similar case. 

Ap. 211; followed in Udit Narain v. {t) Sumpter v. [1898] 1 Q. p. 
i/uAflmmod(1903)25AIl, 618. Hingam 673 C. A. 

Lai V. Matm Bam (1894) All. W, N. 
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B». 66-67. must bear any loss or expense already incurred, and cannot recover back 
any payment in advance («). The present section appears to include 
such ca.ses so far as they fall within s. 56, and not to lay down any special 
rule with regard to them. It would seem, therefore, that the general 
rule of this section applies to such cases, and that, contrary to the 
English decisions, each party is bound to return any payment received. 
Justice, it is submitted, could bo most nearly done by treating such 
payments as returnable, but allowing to either party compensation for 
anything reasonably done by him towards performance, whether the 
other party actually derived any advantage from it or not; but neither 
the English nor the Indian rule will yield this result, unless indeed the 
Indian Courts are prepared to take a bold step of applying s. 70 
to acts done, at the time, under a subsisting express contract. 


66. —The rescission of a voidable contract may bo cora- 
Mode of com. municatod or revoked in the same manner, 

municating or i i • 

revoking rescission aiid suDject to the Same rules, as apply to the 

of voidable con- . . 

tract. communication or revocation of a proposal. 

67. —If any promisee neglects or refuses to afford the 


Effect of neglect 
of promisee to 
affonl promisor 
reasonable facilities 
for performance. 


promisor reasonable facilities for the perform¬ 
ance of his promise, the promisor is excused 
by such neglect or rehisal as to any non¬ 
performance caused thereby. 


Illustration. 

A. contracts with B. to repair B.’s house. 

n. neglects or refuses to point out to A. the places in which his 
house requires repair. 

A. is eveused for the non performance of tho contract, if it is 
caused by such neglect or refusal. 


Refusal or neglact of promisee—The illustration is apparently 
founded on Makin v. Waihmon, decided by the Court of Exchequer 
in 1870 («). There the question was, in effect, whether a covenant by 
the lessor of a building with the lessee to repair the main wails, main 
timbers, and roofs was to be taken as absolute, or as implying that 

(u) Appkby V. Myers (867) L. R. to any e.xpress agreement, EUioU 
2 C. P. 661; Ctvtl Service Co-operative Crw/cAfey [1906] A. C. 7, 

Society v. General Steam Narngaiion (ti) L. R. 6 Ex. 25. 

Co. [1903] 2 K.B. 766 C. A. ; subjoct 
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the lessor was entitled to have notice from the leasee of any want Ss. 87, 
of repair. The majority of the Coiut held that it must be read as a 
covenant to repair on notice, as the lessor had no sufficient and reason¬ 
able means of ascertaining for himself what repairs were neoessary. 

Perhaps a case more exactly in point is that of an apprentice, whom a 
master workman has undertaken to teach his trade, refusing to let the 
master teach him. “ It is evident that the master camiot be liable for 
not teaching the apprentice if the apprentice will not be taught ” (w). 
Conversely, if a master undertakes to teach several trades, and gives 
up one of them, the apprentice need not stay with him. “If the 
master is not ready to teach in the very Iraile which he has stipulated 
to teach, the apprentice is not bound to serve ” (.v). 

CHAPTER V. 

Of Certain Relations resembling those Created by 
Contract. 

68.-If a person incapable of entering into a contract, 

„ . , or any one whom he is legally bound to 

Claim for neccs. ^ o j 

sarios snppiiid to support, i.s Supplied by another person with 

person incapable of . . . ...... 

contracting, or on iieccssarics siiitcd to lus coiiditioii 111 lifc, the 

person who has furnished such supplies is 

entitled to be reimbursed from the property of such incapable 

person. 

Ulmlraliow^. 

(a) A.aapplic-s R, alunatic, with necessaries suitable tohb condition 
in life. A. is entitlwl to be rciinburHcd from ]t.*s proi>erty. 

(b) A. supplies the wife and children of B., a lunatic, with necessaries 
suitable to their condition in life. A. is entitled to be reimbursed from B.’s 
property. 


Minors.—Since the decision of the Judickl Committee in Mohori 
BUn V. Dhurmodm Ghose (ij) it is clear that this section applies to 
minors as well as to persons of unsound mind (see the illustrations) and 

(lo) Raymond v. iftn(cm{1866) L R. to, not for what he is to perform. The 
1 Ex. 244. term U proper to Roman law, and ii 

(ar) EUen ▼. Topp (1851) 6 Ex. 424, better avoided in our system. 

442 ; 88 R. R. 353. The use of the (y) (1903) 30 CaL 693; L. B. 30 
word “stipulated” is incorrect. A man Ind. Ap. 114. 
stipulates for what he is to be entiUed 
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68, 69. others, if any, disqualified from contracting by any law to which they 
are subject. It is therefore needless to consider the doubts expressed 
in earlier Indian cases. 


“Necessaries.”—Costs incurred in successfully defending a suit on 
behalf of a minor in which his property was in jeopardy are “ neces¬ 
saries ” within the meaning of this section ( 2 ). And so are costs incurred 
in defending him in a prosecution for dacoity (a). So also is a loan to a 
minor to save his property from sale in e.xccution of a decree (5). 
Money advanced to a Hindu minor to meet his marriage expenses 
are “necessaries,” and may be recovered out of his property (c). 
Similarly, money advanced to the uuinagcr of a joint Hindu family, 
who was a minor at the date of the loan, for the marriage of his sister, 
has been held to be money supplied for neccssarie.s, and recoverable 
from the joint family property. This decision rests on the duty imposed 
by the Hindu law on the manager of a joint family to provide lor 
the marriage expenses of the female members of the family (d). 

.43 to the definition of necessaries in general, sec notes to section 
11, under the head “ Necessaries,” p. 76, above. 


KeimlHirsemcnfc 
o( person p-'iying 
money duo by 
anotliei’, in jiny- 
menb of which ho 
is intcrcsUxl. 


69.—A person who is interested in tlie 
])ayment of iiioney which another is bound 
by law to pay, and who therefore pays it, is 
entitled to be reimbursed by the other. 


IlUiMraVion. 

B. holds land in Bengal, on a lease granted by A., the zaniiiular. 
The revenue payable by A. to the Oovernnunit being in arrear.lus land is 
advertised for sale by the Government. Under the revenue law, the conse¬ 
quence of such sale will be the annulment of B.’s lease. B. to prevent the 
sale and the consequent annulment of his own lease, pays to the Government 


( 2 ) IKaW;jnsv, 7)Aiinnc)0Ba6oo(1881) 
7 Cal. 140. In this case the suit was 
brought by an attorney appointed by 
the guardian ad litm of the minor to 
recover his costs from the minor. The 
attorney was engaged by the guardian, 
and no question was raised as to whether 
under the circumstances the suit would 
lie against the minor. In Branson v. 
Appasami (1894) 17 Mad. 257, it was 
held under similar circumstances that 
the suit would not lie. See also Venhata 


V. Timmayija (1898) 22 Mad. 314. 

(а) Sham Ckaran Mai v. Chowdhrii 
Debya Sinyh (1894) 21 Cal. 872. See 
also Sundaraja Ayyanyar v. Patiana- 
thusami Tevar (1894) 17 Mad. .$06- 

(б) Kidar Nath v. Ajvdhia (1883) 
Punj. Rec. no. 185. See also Atmoram 
V. ffwnar (1888) Punj. Rec. no. 96. 

(c) Pathak Kali Charan ▼. Bam 
Deni Ram (1917) 2 Pat. L. J. 627. 

(li) NardanPrasadv, AjndhiaPrasad 
(1910) 32 AU. 326. 
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the sum due from A. A. is bound to mahe goo<l to B. the amount 
so paid. 

English law.—This section lays down in one respect a wider rule 
than appears to be supported by any English authority. The words 
■ “interested in the payment of money which another is bound by law to 
iray ” might include the apprehension of any kind of loss or inconveni¬ 
ence, or at any rate of any detriment capable of being assessed in 
money (c). This is not enough, in the Common Law, to found a claim 
to reimbursement by the person interested if he makes the jayment 
himself. Authoritative statements in Engli.sh books arc much more 
guarded, for example : “ If A. is comjiellable to pay I!, damages 
which C. is also com])cUable to pay B., then A., having been comi«llod 
to pay li., can maintain an action against C. for money so jiaid, for the 
circumstances raise an implied reipiest by C. to A. to mirke sinh payment 
in his case. In other words, A. can c.all U|X)U C. to indenuiify him ” (/). 

It will he observed that the obligation had to be stated as a ficti¬ 
tious contract in order to find a place for it within the rules of common 
law pleading. The meaning is that C., who did not in fact ask A. to 
pay, is treated as if he had <lone so. In jurisriictions where the old 
rules of pleading have been .abrogated, or were never in force, the 
fiction is suiierlhious, and the duty may be expressed, as in this section, 
in phiin and direct terms. The late Mr. Ixake did this in language 
which has been made authoritfitivc by high judicial ajjproval e - 

“ Where the plaintifi' has been comjiellcd by law to pay, or, being 
compelled by law, has paid money which the defendant was ultimately 
liable to pay, so that the latter obtains the benefit of the jrayment by 
the discharge of his liability, under such ciremn,stances the defendant 
is held indebted to the plaintiff in the amount” (j). 


(f) TIu; view propounded in tlic text 
wag adopted by .Stanley, O.J., in Tulm 
Kunwar v. J(uje.shar Prasad {1900) 28 
All. C63, by the Madras High Court in 
Subramania Iyer v. Rungappa (190!)) 
33 Mad. 232 and by the Calcutta High 
Court, io PankhabaU v. Nani Lai (1914) 
18 Cal. W. N. 778, 781, see also ScUtya 
Bhtmn y. Krishna (1914) 18 Cal. 
W. N. 1308, 1310-1311; Jfu/Awroifcttt v. 
Baltappa (1914) 26 Mod. L. J. 66,70-71, 


(/) Jionnvr v. Tolknh(m,clc., BuiUl- 
vuj Sockly [1898] 1 (J. 11. 101, 107, per 
A. L. Smith, hi 

{g) Adopted by Coclcbum, C.J., in 
the Ex. Ch., Movie v. Qarrett (1872) 
L. R. 7 Ex. 101,104 and Vaughan Wil¬ 
liams, L,J., in Bonner's Case (last note) 
at p. 173, Tlio learned author’s words 
are altered in the current edition of 
Leake on Contracts {p. 43), but the 
sense is unaffected. 
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Such a right to indenuuly arises where one man’s goods are 
lawfully seized for another s debt, e.g., as being liable to distress, and are 
redeemed by the owner; the owner will be entitled to indemnity from 
the debtor, though he may have expo-sed his goods to the risk of distress 
by a voluntary act not done at the debtor’s request or for his benefit (A), 

But the English authorities do not cover a case where the plaintiff 
has made a payment ojKiniting for the defendant’s benefit, but was not 
under any direct legal duty to do so, nor where the defendant was not 
bound to pay, though the payment was to his advantage. The assignee 
of a term of years mortgaged the premises by sub-lease. The mortgagees 
took possession, but did not pay the rent due under the principal lease. 
The original lessees, who of course remained liable to the lessors, had 
to pay the rent, and sued the mortgagees to recover indenmity. It 
was held tliat the action did not lie (/), for there was no obligation 
common to the plaintiff and the defendant. It was to the mortgagees’ 
interest that the rent should be paid, but no one could call on them to 
pay it. This case, it would seem, would be decided in the same way 
under the present section. The words “ bound by law to pay,” as 
they fix the limit of the law in India, mark the {wint beyond which 
the Court of Appeal refused to extend it in England. 

“ Person . . . interested in the payment of money.’’—This section 
only applies to ^myrnents made bond fide for the protection of one’s om\ 
interest. A pemon may be interested in the payment, but if in making 
the payment he is not actuated by the motive of protecting his own 
interest, he cannot recover under this section {j). Thus where A. pur¬ 
chases property from B., but the sale is jiditiovs, A. cannot recover from 
B. money paid by him to save the property from btung sold in execution 
of a decree against B. {k). It is otherwise, however, if the sale is bond 
fide (I), A piitnidar who mal;es pa}Tnents on account of Govemm^nt 
revenue due by bis superior landlord who had failed to pav the same, is 
entitled to recover under this section, even though tlie risl; to his putni 


(A) EdmuTids V. Wallingford (1886) 
14 Q. B. Div. 811, disapproving Eng. 
land V. Manden (1866) L. R. 1 C. P. 
629. 

(<) Bonner's Case [1898] 1Q. B. 161, 
167. 


(i) See Desax Himalsingji v. Bhava- 
bhai (18S0) 4 Bom. 643, at p. 652. 

{k) Janki Prasad Singh v. Baldeo 
Prasad (1908) 30 All. 167. 

(f) Stttranuinta Iyer v. Bungapfia 
(1909) 33 Mad. 232. 
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mj be remote, provided he had some interest in making the pa)'ment 8 . 68 . 
(m). Payment made by the darputnidar of a share of a putni of the 
whole rent due on the putni to save it from being .sold in execution of a 
decree obtained by the landlord in a suit for arrears of rent comes 
within thi.s section, though the suit was brought against some only 
and not all of the putnidars (h). Similarly, where A.’s goods are 
wrongfully attached in order to realise arrc.ars of Government revenue 
due by B., and A, pays the amount to s,ave the goods from .sale, ho is 
entitled to recover the amomit from B. (o). A Hindu reversioner is 
interested in the jiayment of arrears of Government revenue which a 
Hindu widow is bound to pay in respect of proiwrty in which she has 
a widow's estate, and he is entitled to recover the same from the widow 
(p). So also is he interested in making a deposit under 0.21, r. 89, of 
the Code of Civil Procedure, to have a sale in execution of a decree 
against a Hindu widow set aside, the sale being of the entire interest in 
the property sold and not merely the widow’s interest ((/). A Hindu 
mother who has incurred expenses for her daughter’s marriage is 
entitled to recover the e.\pen.scs from her husband’s co-parceners. 

The liability of the co-parceners is clearly one which arises under the 
Hindu law, but it has been said, though not without some differ¬ 
ence of opinion, that it also arises under this section (r). Where A. 
makes a gift of a portion of land to B. himself undertaking to pay the 
judi in respect of it, and then makes a gift of the rest of the land to C. 
subject to the condition that C. shall pay the jidi in respect of the 

(w) Sinilhv. Dinonalk \2 Cal. decision in Chuaia v. Kundan Lai 
213; liama Suvdari DiJsi v. Adhnr (1882) All. W. N. 149, ISO, where it 
Chunder (1894) 22 Cal. 28. And 6ce was held that a vendor, who had paid 
Nath Prasad v. Baij X'llk (1880) 3 All. under compulsion arrears of revenue 
60; and Krishno Knmini Choudhrani v. payable by the purchaser, was not en* 

Qopi Mohun (1888) 15 Cal, 052 (where titled to recover from the purchaser, 
the point actually decided was that cannot now bo supported, having regard 
oases falling within ss. 69 and 70 are to the decisions in the above cases, 
cognisable by a Court of .Small Causes (p) Sambasiva v. Seethakkshni (1909) 
in the Mujassal). Cp. Ajudhia Prasad 19 Mad. L. J. 331. 

T. Bflfcor (1883) 6 AH. 400, cited (q) Pankhabativ. Nani Lai IB 
in the commentary on 8.70. Cal. W. N. 778. 

(») Rajani Kanta v. Haji Lai (1917) (r) Vaikuntam v. Kallapiram (1900) 

21Cal.W.N.628. 23 Mad. 612; (1902) 26 Mad. 497; 

(a) TvbaKunmrr. Jagukar Prasad Acha Ranganaikammall v. Acha ilonui- 
(1906) 28 AIL 663; iCAusAaf Singh v. niya(l911)36Mad.728,737. 

Khawani (1906) AIL W. N. 282. The 
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8 . 69. whole land, B. is entitled, on failure of C. to pay the judi, to make 
the payment and to recover it from C. («). 

It i.s enough for a person claiming under the provisions of this 
section to show that he had an interest in paying the moneys claimed 
by him at ilm time of the ’pnyme.nt. Thus moneys paid by a person while 
in possession of an estate under a decree of a Court to prevent the sale 
of the estate for arrears of Government revenue may be recovered by him 
under this section, even though the decree may be subsequently 
reversed and he may be deprived of possession (/). In the case now 
cited the Judicial Committee said It seems to their Lordships to 
be common jirstice that when a proprietor in good faith pending 
litigation makes the necessary payment for the preservation of the 
estate in dispute, and the estate is afterwards adjudged to his oppoirent. 
he should be recouped what ho has so paid by the person who ulti¬ 
mately benefits by the payment it he has failed through no faidt of his 
to rcirabinso himself out of the rents ” («). Conversely, payment of kist 
made by a person who had obUined a decree for possession of certain 
lands may be recovered back by him, though the payment may have 
been made when he was not yet put into possession ponding an appeal 
and a second appeal (u). Similarly, moneys jiaid by a mortgagee of a 
putni tenure to save the tenure from sale for arrears of rentjicnding hone 
/tde litigation betw'een him and his mortg.agor relating to the amount of 
the mortgage debt may be recovered back under the provisions of this 
section, even though it may be eventually found by the Court that the 
whole of the mortgage debt was as a matter of fact .satisfied before Ihe 
date of payment (ic). In a still later case (*) the ))laintill purchased a 
putni taluk at a sale held under RegulationVIII of 1819 at the instance 
of the zamimlar for non-payment of rent by putnidars. The sale was 
.set aside in May, 1894, in a suit brought by the putnidars for the 
nurpose against the zamindais and the plaintiff. The zamindar alone 
appealed against the decision, and pending the appeal the zamindai' 

{g) Somashdslri v. Swamirao (1918) (1903) 27 Mad. 338. 

42 Bom. 93 ; Chandra Deo v. Srinivasa {w) Bindubashini Dassi v. flartndro 
(1916) 38 Mad. 235, 239. LaUoy (1897) 25 Cal. 305; .‘Jera/af 

(i) Dakhina Mohan Boy v. Saroda v. SheikhIsrar AU (I9n) 22 CnLW.K. 
Mohan Boy (1893) 21 Cal. 142; 20 L. R. 347. 

Ind. Ap. 160. (*) Badha Madhiib Samonla t. Sasii 

(«) 21 Cal. at p. 148. Sen (1899) 26 Cal. 826. 

(v) Chinnasamy v. Baihnasabapathy 
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called upon the plaintiff to pay rent that had accrued from April, 1891, 8. 69 . 

to November, 1894. The plaintiff thercuiron paid the rent, and in a 
suit by him against tho putnidars it rva.s hold that he waa entitled to lie 
reimbursed tho amount by them. The fact that the dcci.sion of the 
fust Court was in favour of the dcfairlting putrridar.s did not affect the 
plaintiffs right to pay the rent, as it was quite possible that 
that decision irright have been reversed on appeal. But a jrerson 
in WTouglrrl ])ossc.ssiorr of land making paymerrt of (lovernmeut, 
revenue is not interested within the meaning of tlii.s section {>/). 

A. agrees to sell land to li. .8itbsc<|ireutly A., itr breach of the 
agreement, agrees to sell the land to 0. B. .srtes A. luid C. for sjiceific 
ixrrtorraancc. Petrding the .sirit the hrnd is sold in executiorr of a 
decree obtsiined by A.’s creditor against A. B. de]H)3itsinCoitrttlie 
amount required to bo deposited under 0.21, r. 89 of the Code of Civil 
I’roccdrtre, and the .sale is thereupon set aside. B., having no title in 
the property and no ]K)s.session in it at the time of the payment, was 
not interested in the payment and he is not entitled to recover it 
from A. or C. (:). 

In Itam Tuhil Singh v. Hisemm ImI (a) the .Tirdicial Committee, in 
dealing with the rights of irarties making payments, observed : “ It 
is not in every case iir which a man has Irenefitcd by the money of 
another that an obligation to repay that money ari.se.s. The question 
is irot to be concluded Iry nice considerations of what may be fair and 
projrer according to the highe.st morality. To .support such a suit 
there must Ire an obligation exprc.ss or implied to repay. It is well 
settled tliirt there is no such obligation in the ca.se of a mlunlarii 
payment by A. of B.’s debt." Tims a mortgagor who voluntarily pays 
the a.ssessment on land nrortgagi'd by him, forestalling the mortgagee 
in possession, who, it is found, was willing to pay the assessment as he 
had done for years past,is not entitled to recover from the mortgagee the 
amount so paid by liim (A). Similarly, paymerrt made by a mortgagee 
to prevent the sale of the mortgaged property in execution of a decree 

(y) Binda Kuar v. Bhonda Dm 208; L. R. 2 Ind. Ap. 131; PoncAfcore v. 

(1885) 7 AU. 660. Ilari Doa (1016) 21 CiU. W. N. 394,399. 

(z) Nand Kishore v. Paraoo Mian (6) Ramchandra Atmaram v. Damo- 

{19n)2Pat. L. J. 676. dar Ramchandra (1899) I Born. L R. 

(a) (1876) 23 W. R. 306; 16B.L.R. 371. 
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8 . 69. against) the mortgagor cannot be recovered from the mortgagor, if the 
mortgage was yrtor to the execution proceedings (c). And where A., 
B.’s nephew, believing that he was the heir of B., paid the amount 
of a decree held by C. against B. to prevent the sale of B.’s property, 
and it was subsequently declared in a suit that A. was not B.’s heir, it 
was held by the High Court of Allahabad that the payment made 
by A. was a purely voluntary and gratuitous one, and as such could 
not be recovered (d). This decision does not appear to be in accord 
with later decisions of the same Court (e). 

Suit for contribution.—Whether this section applies to a suit for 
contribution where both the plaintiff and the defendant were liable for 
the money paid by the plaintiff is not clear on the authorities (/). In 
Motliooranalh v. Kmlokurmr {g), where portions of a property subject 
to a mortgage were purchased by the plaintiff and the defendant, 
respectively, and the plaintiff alone paid the entire amount of the 
mortgage debt to prevent the estate from sale, it was held by the 
Calcutta High Court that the plaintiff was a person interested in the 
payment within the meaning of this section, and that hr- was entitled 
to contribution from the defendant. In a subsequent case the 
same High Court doubted whether a suit for contribution in 
respect of money for which the plaintiff and the defendant in the 
contribution suit had been made jointly liable by a former decree fell 
within the scope cither of this or the next tollowing section {h). The 
Court was inclined to think that those sections seemed rather to 
contemplate persons who, not being themselves bound to pay the 
money or to do the act, did it under circumstances which gave them 
a right to recover from the person who had allowed the payment to be 
made and had benefited by it. In a still later case (i), where one 
co-shaier of land sued another co-sharer for contribution for rent of the 


(f) Ram Prasad v. Salik Ram (1882) 
All. W. N. 210. 

{d) Surnar Singh v. Shib Lai (1882) 
AU. W. N. 149. 

(e) Kkuskal Singh v. Khatvani (1906) 
AIL W. N. 282; Tvlsa Kunmr v. Jage^ 
shar Prashad (1906) 28 All. 663. 

(/) As to contribution between joint 
promisors and eo*sureties, see as. 43 
and 140. 


((/) (1878) 4 Cal. 369. 

(h) FutUk AH V. Ounganath Roy 
(1881) 8 CaL 113, 116. No reference 
was made in tbo judgment to the cace 
cited above. See also Namb Mir 
Kamaludin v. Partap Moia (1880) 6 
Bom. 244, where it was held that the 
section did not apply. 

(i) Swarnamoyu Dtbi v. Bari Das 
Roy (1902) 6 C. W. N. 903. 
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land paid by him, it was held that the plaintiff was not entitled to 8. 8| 
recover under this section, as the defendant was wrongfully kept out 
of possession by the plaintiff. But for that circumstance, it was said, 
contribution could have been recovered. The Court observed; “ It 
.seems to us that the provisions of s. 69 of the Indian Contract Act, 
upon which the plaintiff founds his right of suit, are not applicable 
to such a suit as the present. That section, wo think, contemplates a 
case in which there are several co-sharers in possession of land and 
where .some of them having neglected to pay what is due from them in 
respect of the occupation of the land, one of their number pays what is 
duo from all. He may then recover contribution from the rest. But 
here the plaintiff sues to recover expenses which ho had by the wrongful 
appropriation of the profits of the defendant’s share already received.’’ 

Still later the opinion was expressed that the section contemplates 
only those cases where payment is made by a person under no legal 
liability to make it, and for another person who is bound in law to 
pay it (y). The view taken in the most recent cases is that this section 
applies to suits for contribution where both the plaintiff and the 
defendant were liable for the money paid by the plaintiff {k). This 
view, it is submitted, is sound. The section is general in its terms, 
and there is no reason why attempts should be made to restrict its 
operation. In any event suits of this character would come within the 
scope of s. 70. Sec notes to s. 70 under the head “Contribution,” 
p. 386, below. 

The Madras High Court has held that this section docs not apply 
to suits tor contribution at all (1). 

“ Moirey which another is bound by law to pay.”—In Molhooranaih, 

V. Kristohumr (m), above cited, it was contended that this section 
applied only to cases where the person who is there called “ the other ” 
was personally liable for the debt, and that it did not apply where, as 
in that ease, the liability attached to the land. The Court overruled 
this contention and said“ It is clear from the illustration that that 


(j) Maniiulra v. Jamahir (1905) 32 
f!al. 643, at p. 645; Jinnal Ali v. Fateh 
Mi (1911) 15 Cal. W. N. 332, at p. 334. 

(t) Ram Lai v. Khiroda Mohini 
(1913) 18 Cal W. N. 113; Pmunm 
Kumar r. Jamduddin (1913) 18 Cal 


W. N. 327. 

(l) Jagapaiiraju v. Sadmmnnama 
Arad (1916) 39 Mad. 79.5, 800-803. 

(m) (1878) 4 Cal 369, foUowed in 
Chandradaya v. Bhaga^'an (1916) 23 C!al. 
L. J. 125. 
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is not the intention ol the Legislature. The illustration gives the case 
of a lessee paying oil revenue due to Government; but the liability to 
pay revenue duo to Government is not a personal liability of the 
zamindar, but a liability which is imposed upon the zamindar’s land. 
It is therefore clear that that .section was intended to include the case.s 
not only of personal liability, but all liabilities to payments for which 
owners of lands are indirectly liable, those liabilities being imposeil 
upon the lands held by them.” 

“ Bound by law.”—^The liability for which payment may be made 
under this section need not be a statutory one. In a Calcutta ca.se cited 
above (n) it was argued that the words “ bound by law ” restricted the 
section to H.abilitics created by some statute, such as liabilities to pay 
revenue, but c.xcludcd liabilities which aro.se out of contracts by parties. 
The Court declined to irphold this contention and observed: “ That 
would be ])ntting on the section far too narrow a construction, because 
it was no doubt intended to inchrde such a case as a lessee paying rent 
to the superior landlord for which the intermediate lcs.sco was liable 
imder a covenant.” 

An action to recover money paid is not maintainable under thi» 
section unless the peirion from whom it is sought to be recovered was 
bound bij law to pay it. Thus revenue due on land owned by one who is 
not the registered holder is not money which .such an owner is boimd 
to pay under the Madras Revenue Recovery Act II of 1801, though it 
may be to his interest to do .so, and the registered holder voluntarily 
paying such revenue cannot recover it imder this sec-tion (o). Simikrly, 
payments made by a second inortgagee to save the mortgaged 
property from sale in execution of a decree for rent obtained by the 
zamindar against the mortgagor under the Rengal Tenancy Act 
cannot be recovered by him from the first mortgagee, as the latter is 
not bound under s. G9 of that Act to pay the rent due by the mortgagor 
to the zamindar (p). And where the income-tax authorities assessed the 
widow of a deceased Hindu in respect of outstandings forming part 
of the estate of the deceased, notwithstanding remonstrances on her 

(«) Molhooramlh v. Kristokumar 41; Pulhempuratjal v. MaTigalasseri 
(1878) 4 Cal. 369, 373. (1912) 24 Mad. L .1.648. 

(o) Boja Sdlappa Reddy v, Vridha- (jj) Gangadae v. Jogendra (1907) 11 
ehala Reddy (1907) 30 Mad. 35; Subra- C. W. N. 403. 
manta t. MaJmUngammi (1909) 33 Mad. 



PURCHASE OF ENCUMBERED PROPERTY. 


383 


part that the outstandings had not come to her, but had been 
bequeathed under the will of the deceased to the defendants, and 
the widow jmid the tax, it was lield that slie could not recov'er the 
amount from the defendants uiirler this siiction, fop the defendants, 
not being the parties assessed, were not “ bound by law ” to pay the 
tax ((/). In a recent Calcutta case, A. mortgaged his interest in a 
patni taluk to K. A. then sold hi.s interest in the taluk to Ik, who 
got his name registered in the zamindara books in place of A. 
Subsequently the zamiiukar threatened to sell the taluk for arrears of 
rent, whereiqxui K. paid the amoimt to save his interest in the taluk. 
K, then sued Ik to recover the amount from Ik B. contended that he 
was only a benamidar for A., and that he was not thcrclore bound to 
pay the rent. But thi.s contention was overruled, and it was held that. 
Ik having held liiiiisidf out as a purchaser, he. was prima ftirie, bound 
to i>ay the rent, and that K. was entitled fa) recover the amoimt from 
him under thi.s section (r). 

Purchase of property subject to payment of encumbrances.—A 
[icrson purclnnsing projieity sulked to a cliarge is alone liable to piy it 
off, and he is not therefore entitled to recover the amount paid by him 
from the iwtson originally liable in respect thereof. Thus the pnreliascr 
of a patni taluk at a .sale in e.xccutioii of a decree against the holder 
thereof is bound by law to pay all .arrears of rent due to the zamindar 
.at the time of sale. If the purchaser pays the arrears to .save the 
taluk from .sale at the instance of the zamindar, he cannot recover the 
amount from the patnidar, though the patnidar enjoyed the profits 
of the [latni during the jsiriod for which the rent had liccomeduo {.s). 
.Similarly, a jierson who buys inunovabic jiroperty subject to a charge 
for maintenance in favour of a widow cannot recover from the vendor 
maintenance money piaid by him to the widow to save the property 
from sale at the instance of tho widow {(). 

Payment must be to another person—This section applies only 
where one person pays to amlher money which a third party is bound to 

({) Itaghmn v. Alamdu Ammal Jamhir Kumari (lOO.'i) 32 Cal. 643. 
(1907) 31 Mad. 36. Compare Kishan Lai v. Meqh Singh 

(r) Vmah Chandra Banerjee v. (1901) All. W. N. 37. 

KhnUtna Loan Comjmny (1907) 34 Cal. (1) Mangaklhammal v. Narayana- 
92. swami Aiyar (1907) 17 Mad. L J. 260. 

(a) Manindra Chandra Bandy v. 


8 . 68 . 
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8b. 69, 70. pay. In The Secretary of State for India v. Fernandes (w), there was 
certain land in South Canara which was held by the Government at a 
certain rant as rmdgaindar (permanent tenant) under a midgar (land¬ 
lord). Arrears of revenue were due from the mulgar to Government, and 
the Government, to prevent the land from being .sold for the arrears, 
paid as mulgaindar or rather retained the arrears due to itself. It was 
held that, having made the payment to itself, the Government could 
not recover the sum from the mulgar under this section. 

Remedies against wrong doer.—Neither this section not s. 70 
refers in any way to remedies against wrongdoers (»). 

70.' Wliere a person Lawfully does anything for another 
OHisationofp.r. Pcr^on, or delivers anything to him, not 
son mjoyme ixuii-nt (ntmiding to do so gratuitouslv, and such 
other person enjoys the benefit thereof, the 
latter is bound to make compensation to the former in 
respect of, or to restore, the thing so done or delivered. 

niiislrationii. 

(a) A., a tradesman, leaves goods at B.’s house by mistake. B. 
treats the goods as his own. He is bound to pay A. for them. 

(b) A. saves B.’a property from fire. A. is not entitled to compensation 
from Ik if the circumstances show that ho intended to act gratuitously. 


Non-gratuitous act done for another.—This section goes far beyond 
English law («). By the Common Law, if goods, work, or anything 
valuable be offered in the way of business and not as a gift, the accept¬ 
ance of them is evidence of an agreement—a real, not a fictitious, 
agreement, though it need not be expressed in words—to pay what the 
consideration so given and taken is reasonably worth. A man is not 
bound to pay for that which he has not the option of refusing. Under 
this section it would seem that whoever finds and restores lost property, 
apart from any question of a reward haviirg been offered, is entitled to 
compensation for bis trouble if be did not intend to act gratuitously. 

(u) (1007) 30 Mad. 37.5. This was 40 Cal. 698. 
not the only disputable point, but the (w) This was recognised in Jarat> 
case was disposed of on it. Kumari v. Basania Kumar Boy (1906) 

(n) Kanhaya Lai v. National Bank 32 Cal. 374 at p. 377. 
of India, Ltd. (1913) L E. 401. A. 66,66, 
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This is certainly not the Common Law rule. Illustration (b) is in S. 70» 
accordance, no doubt, with Englisli law, .so far as the negative result 
goes; but the only real analogy is to bo found in the maritime law of 
salvage and in some other very rare cases depending on the same 
principle. The case of illustration (a) would be decided in the same 
way, but not quite for the same reason. Either B. has accepted the 
goods, in which case he cannot be heard to say that they were not 
intended for him, or he has dealt with them as a mere trespasser, in 
which case he is liable for their value as damages. This does not apply 
to the rare but possible case of B. honestly thinking that the goods came 
from X., of whom ho intended to buy such goods. It seems that such a 
case is within the present section, but by the Coimnon Law B. is not 
liable to A. for the price of the goods (x). 

“ Certainly, there may be dilTicidties in .applying a rule stated in 
such wide terms as is that expressed in section 70. Accordijig to the 
section it is not essential that the act shall have been nece&sary in the 
sense that it has been done under circumstances of pressing emergency, 
or even that it shall have been an act necessary to be done at some time 
for the preservation of property. It may therefore be extended to cases 
in which no question of salvage enters. It is not limited to persons 
standing in particular rclatioms to one another, and, e.xccpt in the 
requirenrent that the act shall bo lawful, rro corrdition is prescribed as 
to the circumstance.s urrder which it shall be done ” {?/). " The terms 
of [this section] ate unquestionably wide, but applied with discretion 
they enable the Courts to do substantial justice in cases where it would 
be difficult to irrrprrte to the persorrs concerned relations actually 
created by contract ” (:). The section ought not to be so read as to 
justify the officioirs irrterferonce of one man with the affairs or pro¬ 
perty of another, or to im^xrse obligations in respect of services 
which the person sought to be charged did not wish to have 
rendered (a). 


{x) Boullon V. Jones (1857) 2 H. & N. 
5(il; 115 R. R. 695. 

(y) Damodara Mudaliar v. Herniary 
of State for India (1894) 18 Mad, 88, 
at p. 91. 

( 2 ) Suchand V. Balaram (1910) 38 
Cal. 1. 

(a) Damodara Mudaliar v. Secreianj of 


State for /iw/io (1894) 18 Mad. at p. 93; 
Muihn liauuin v, Chinnu VePayan (1916) 
39Mad. 905,970. Sec also on “Gratuit¬ 
ously "Ajudkia Prasad v. Bakar Sajjad 
(1883) 5 Ail. 400; Bama Sundari Dasi v. 
Adkar Chnnder iSaritor(l894) 22 Cat 28; 
Nalka V. Raliwinirao(1903) 27 Bom. 390, 
393; Suraj Bkau v. Uaskmi Begam 
(1918)40 All. 555. 


25 
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8 . 70. An equitable principle resembling that of this section is recog¬ 
nised in the English law of partnership and companies. Where money 
has been borrowed by one partner in the name of the firm, but 
without the authority of his co-partners, and applied in paying dcbis 
of the firm, the lender is entitled to call on the firm for repayment of 
the amount so applied (i). The rule is treated as somewhat peculiar, 
and is not likely to be extended. 

The rule laid down in this section was suggested by the notes to 
Lampkigli v. Bralhwail, (c), and perhaps indirectly by the Koman law 
{ d) (see Whitley Stokes, Introduction to Contract Act, at p. .bSS). 

It is superfluous to add that the section does not apply where an 
act is done by one person at the express request of another. Thus if a 
client engages a pleader to act for him in a case, and if no fee is fixed, 
the pleader is entitled to reasonable remuneration not under this 
section, but because the request implies a promise to pay such re¬ 
muneration (f). 

Contribution.—^By this section three conditions are required to 
establish a right of action at the suit of a person who does anything for 
another : (1) the thing must be done lawfully; (2) it must be done by a 
person not intending to act gratuitously; and (3) the person for w'hom 
the act is done must enjoy the benefit of it (/'). Thus in Bamodnra 
Mudalimr v. Setrclary of Slate for India (g) eleven villages were irrigated 
by a certain tank, some of which w'ere zamindari villages, and others 
were hold under Government. The Government cfTcctcd certain 
repairs necessary for the preservation of the tank, and it was found 
that they did not intend to do so gratuitously for the zamindars, and 
that the latter had enjoyed the benefit thereof. The zamindars were 
imder the circumstances held liable to contribute to the expenses of the 
repairs (h). Similarly, where a notice was issued upon the owners of a 

(6) Lindley.l’artiiership.Sth cd. 234; Sanjani Kmt v. Rama Nath (1914) 19 
cp. Partnei«hip Act, 1890, 9. 24, suit- Cal. W. N. 458, 460. 
s. 2. (g) (1894) 18 Mod. 88. 

(«) 1 Smith, L. C. lOtli cd. 136. It was not found in the case that 

(d) Per Cur. in Damodara Mudaliar ^as any request express or im- 

V. Secretary oj Slate for India (1894) 18 of zamindars to 

Mad. 88,91. the Government to execute the repairs, 

(e) Sibkietrr Ohoee v. Manik Chandra though the Court expressed the opinion 

(1916) 21 Cal. L.J. 618. that if the facts were properly ascertain- 

(/) Damodara Mudaliar v. Secretary cd a request might have been implied; 
o/ State Jor India (1894) 18 Mad. 88; see 18 Mad. at p. 90. 
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hit by the municipality to effect certain improvements, intimating S. 70. 
that faihne to comply with the notice would lead to a withdrawal 
of the license granted for holding the hM, and one of the co-sharers 
effected the recpiii ed improvements, it was held that he was entitled to 
contribution from the other co-sharers (t). Upon the same principle, 
where a mortgagee threatened to sell the land mortgaged to him, and 
one of the co-sharers paid up the mortgage debt to prevent the 
property from being sold, it was held that he was entitled to contri¬ 
bution from the other co-sharers (j). It has similarly been decided 
that where property held by two or more persons in co-partnership is 
sold in execution of a decree against them, and one of them deixrsils in 
t 'ourt the amount required to be deposited under 0. 21, r. 89 of the 
Code of Civil Procedure to have the sale set aside, and the sale is 
Mihsequently set aside, he is entitled to contribution ironi tire other 
co-sharcis in respect of the amomrt deposited by him for payment to 
tlie dccrcc-holder {k). Also the more fact that the co-sliarer who so 
dcixjsits the amomrt was not a pirrty to the suit and decree under 
which the property was sold does not make any difl'erenco in his right 
1 0 proceed trnder this section, if the amount has been deposited with the 
I,'live of the Court (I). It is, however, different, if the person depositing 
the amount has no interest in the property at all (m). It has been held 
by the Judicial Committee that a co-heir is not bound to contribute 
towards the experrses of litigation incurred by other co-heirs in respect 
of the common property, though the litigation may have been carried 
on boiui fuk, and though he may have beirelitcd by the litigation («). 

A mortgagee of immovable |)roperty can recover from the mortgagor 
payments made by him for road and public works cesses payable 
by the mortgagor (o). Arrd so where the holder of an inam within a 
zainindari takes for his benefit Government water, and the zamindar. 


ft) Janu) Kiumri v. JiaviiiU K'lmr 
Ji'yiim) 32 Cal. 371. 

(;) Khairnl Husain w Haidri Begain 
(IS88) All. VV. N. 10. 

[Ic) Dari Lalv. Paili Ram (1911) 8 
All. L. J. 622; Batnk Nalh Mandal v. 
B^pin Bihari Chandhuri (1912) 16 C. 
\V. N. 975. Both these cases were de¬ 
cided with reference to s. 89 of the Act. 

(0 Sachand v. Bakram (1910) 38 
Cal. 1. 


Im) Yagoinbol v. Naim i^tWai(1900) 
33 Mad. 15. 

(ra) Abdul Wahid Kkmi v. Shaluka 
Bibi (1894) 21 Cal. 496; L R. 21 Ind. 
Ap. 26; Ualima Bee v. •Roshan Bee 
(1907) 30 Mod. 526; Daila Singh v. 
Khazana (1914) Punj. Eec. no. 61 p, 
208. See also Jyani Begam v. Umra$ 
Begam (1908) 32 Bom, 612. 

(o) Uptndra Chandra MiUer v. Tara 
Prosanna Mukerjee (1003) 30 Cal. 704. 
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8. 70. who is liable in the first instance to pay to the Government the cess for 
the water so taken, pays the same, he can recover the amount of cess so 
paid from the inamdar (p). Similarly when one of two joint tenants 
pays the whole rent to the landlord, he is entitled to contribution 
from his co-tenant (}). 

Neither this section nor 3. 69 affects the claim for contribution 
under s. 82 of the Transfer of Property Act, 1882 (r). 

“ Lawfully .’’-By the use of the word “lawfully” in this 
section the Legislature had in contemplation ca.sc.s in which a 
person held such a relation to another as either directly to create 
or reasonably to justify the inference that by some act done for 
another person the person doing the act was entitled to look 
for compensation to the person for whom it was done {«). The 
word lawfully ’ in this section is jiot mere surplusage. It 
must be considered in each individual case whether the person 
who made the payment had any lawful interest in making it, 
if not, the payment camiot be said to have been made lawfully 
(<). A payment made by a person fraudulently and dishonestly with 
the intention of manufacturing evidence of title to land which 
beloi^cd to the defendant, and to which he knew he had no 
claim, is not lawful within the meaning of this section («). 

In such a ease it is clear that the payment could also not be 
regarded as having been made for the defendant. Similarly, where 
a purchaser of property, the sale being fictitious and so found by 
the Court in a previous litigation, paid the amount of a decree 
obtained by a third party against his vendor to prevent the 
property from being sold in execution, it was held that the 
payment was not “ lawfully ” made, and that the purchaser could not 


{/>) Rajah of Venkafagiri v. Viidutfia 
Subbarayuda (1907) 30 Mad. 277. 

( 17 ) yirdmh v. Jakarta (1914) 20 
Cal. L. J. 492. 

(r) Jagapatiraju v. Sadruaatimma 
a4rarf (1916) 39 Mad. 795; Kunckilha- 
patham v. Falamlai (1917) 32 Mad. L. J. 
347,352. 

(a) Chedi Lai v. BAaj«MHZ)a8(1888) 


11 All. 234, 243; sec Oordhanlal v. 
Darbar Sliri Surajmalji (1902) 26 Bora. 
504, 518. 

(0 Panchkiyre v. Hart Dan (1916) 
21 Cal. W. N. 394, 399. 

(u) Demi HimaUingji v. Bhavcd)hai 
(1880) 4 Bora. 643, 653. Sec also 
Jinnai Ali v. Fateh AU (1911) 15 C. 
W. N. 332, at pp. 334, 335. 
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recover it from the vendor (c). .4 payment in satisfaction of a S. Tff 
decree, by a person who is a party to the decree and is bound 
thereby, is a payment made “ lawfully ” w'ithin the meaning of 
this section (w). 

“ Does.’’—This e.xpiession includes papicnt of money. It must 
not be supijosed that because s. C9 provides for the case of payment of 
money, therefore the present section excludes th.at case. There may 
be cases in which a person who is bound to pay a certain sum of money 
would not necessarily bo benefited by its p.aymcnt by another. Those 
cases would fall mider s. (iO, for benefit received by the iiayment of 
money is one of the conditions necessary to the a|)plical!ion of this 
section ( v). 

“ For another person.”—The principle underlying this section was 
adopted in a Calcutta case (t/) decided in 1881, but without any refer¬ 
ence to the Contract Act, In that case the plaintiffs, Imdfuk Ixilieving 
that they were the omicrs of a four annas share .and that the defendants 
were the owners of the remaiiring twelve anna-s share in a putni, paid 
to the ramindars their share of the revenue. In a suit betw'een the 
parties it w.as declared that the plaintiffs bad no share in the putni, 
and that the defendants were entitled to the whole of it. Subsequently 
the defendants paid to the zamindars the revenue on the twelve annas 
share only, availing themselves of the pajunent by the irlaintiffs. It 
was held that uixm those facts the plaintiffs were entitled to recover 
from the dcfend.ant3 the amount paid by them, on the principle that 
“ where a payment is m.ade by one person for the benefit of another, 
and that other afterwards adopts that payment and avails himself of it, 
the .sum becomes money paid for his use.” It is not necessary to 
the application of this section that the defendant mast not only 

(r) JaiiK Ftmul fluiijli v. BaUm (r) ,SW/i v. ttnonal/i (1885) 12 Cal. 

Pramil (1908) 30 All. 107. In tills 213, 217; IlMai f/matniKjji v. Bkarn- 

case, the Court thought that the pay- ttui (1880) 4 Bom. 043; .Valfe Prosoii v. 

merit was iiossibly made with eoiue ilaij iVult (1880) 3 All. GO; .Voftin Frt.tAna 

sioistcr object; Panchkori v. Harifla.^ Bose, v. Mon Mohun Bose (1881) 7 

(1910) 21 Cal. W. N. 394. Contrast Cal. 573. 

MufUdhar v. Bkikhi (1885) All. W. N. (y) Nolin Krishna Bose v. Mon 
219; Molm Singh V. Sher Singh (1883) Mohun Bose (1881) 7 Cal. 673; Smith 
Punj. Rec. no. 42. v. Dimnalh (1885) 12 Cal. 213; Vfen- 

(u») Serajal Alt v. Issan Alt (1918) dra Ckundra v. Tara Prosama (1903) 

45 Cal. 691. 30 Cal. 794. 
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8. 70. have benefited by the payment, but'also have had an opportunity 
of accepting the payment {z). But payment made against the will 
of the defendant and in the course of a transaction which in one event 
would have turned out highly profitable to the plaintiii and extremely 
detrimental to the defendant could not be said to have been made for 
the defendant, though in the event wliich took place it may have proved 
beneficial to him (u). Similarly payment of revenue by the plaintiff 
while in wrongful possession of the defendant’s land and for bis 
own benefit and his own account could not be recovered under this 
section (t). And it has been held that if A. is assessed by the income- 
tax a\ithoritics and protests that B. is the party properly liable, but 
pays the tax, A. eannot recover the amount from B., for A. cannot be 
said to have made the payment “for” B. (c). It is quite clear that 
where the object of the payment is to benefit the plaintilf himself, the 
payment cannot be said to have been made “ fo; ” the defendant (d). 
But it is not clear whether the expression “ another person ” includes 
a minor. There are no cases in point (c), but there seems to bo no 
reason why on principle the expression should not be interpreted a.s 
comprising the ca.se of a minor (/). 

The expression “ another jxsrson ” includes a caste. TIuls 
where property belonging to a caste is attached in execution of a 
decree, and a member of the caste pays to the decree-holder 
the amount due to him under the decrees to save the property from 
sale in e.xecutiou, ho is entitled to be reimbiu'scd out of the caste 
proiicrty (,?). 


(:) Chandra Deo v. Srinirasa (1915) 
38 Mail. 23."), 241, 243; Saplharishi v. 
Sea'dart/ oj Slnfc jor India (1915) 2S 
Mad. L. .T. 38-1, dissenting to that 
extent from Yogambal v. Naina Pillai 
(1910) 33 Mad. 15 ; see also Jognarainv. 
Badri Das (1912) 10 Cal. L. J. 156. 

(а) Ram Tuhvl Singh v. Biseswar Lai 
(1875) 23 W. R. 305; 15 B. L. R. 208; 
L. R.2Irid.Ap. 131. 

(б) BindaKnar y. Bhonda Das 
7 All. 660. 

(c) Bagkavan v. Alameh Ammal 
(1907) 31 Mod. 36. 


{d) Tangrja Fala v. Trinibak Daga 
(1916) 40 Bom. 046, 651. 

(e) In Vcnkala v. Timmayija (1898) 
22 Mad. 314, it was held that, assum¬ 
ing the .section applied to the case of ji 
minor, it did not apply under the parti¬ 
cular circumstances of the case. See 
also Branson v. .4pp(f6'ami (1894) 17 
Mad. 257. 

if) Whitley Stokes, Anglo-Indian 
Codc.s, vol. i. 585, note 3. 

(j) Bhicoobai v. Jlarlba (1918) 
42 Bom. 556. 
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Remedies against wrong door.—Neither this section nor s. 69 refers . 70,1 
in any way to remedies against wrong doer (h), 

71.' -A person who finds goods belonging to another, 

„ , , and takes tliem into his eiistody, is subjeid to 

finder of goods. gaitie responsibility as a bailee. 

Liabiiity of finder.--The jjosition of a finder in English law, especi¬ 
ally with regard to the possibility of his stealing the thing foimd, has 
been the subject of many and subtle distinctions. It (Iws nut apjicar 
useful or dc.sirable to say anything of thou hero, as it was plainly the object 
both of the I’cnal Code and of the Contract Act to gift rid of them. Any 
one who is curious in the matter may he referred to the late Mr. .lustice 
Wright's full di.scussion of it in relation to the law of theft (/). 

The Indian Pen.al (Mile (s. 103, Exphmd'm 2) provides os 
follows: 

“ poison who finds proiierty not in the jKissessioii of any other 
person, and takes such property tor the pHr])osc of jirotee.ting it for, or 
of rc.storing it to, the owner, docs not take, or misapprojiriato it dis¬ 
honestly, and is not guilty of an oll'cnco ; but he is guilty of the offence 
above doUncd [criminal mi.sappropiiation of propertiy] if be appro¬ 
priates it to his own use wbon he knows or has the meiiiis o! discovering 
the ow'ner, or before he has used reasonable means to diswiver and 
give notice to tlio owner, and lias ki'pt the projierty a reasoiuihie 
tunc to enable the owner to elaiiii it. 

“ WTiat are reasoiuililc means, or wliat is .a leasoualile time in such 
a case, is a questioii of fact. 

“ It is not ncccssaiy that the finder should know who is tlic owner 
of tlic projKirty, or th.at any particular [lerson is the owner of it; it is 
sufficient if at the time of appropriating it he does not Ixilievc it to be 
his own projierty, or in good faith believe that the real owner cannot 
be found.” 

As to the definition of “ bailee” see s. 148, below. 


(h) Kanhaija Lai \. National Bank {i) Pollock and Wriglit on PosscsBion, 
f>/ India Ltd. (191^) 40 I. A. 06. 60; 40 171 m- 

Cal. 598. 
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Liability of per¬ 
son to whom money 
is paid or thing 
delivered, by mis¬ 
take or under 
coercion. 


72.— A person to whom money has been 
paid, or anything delivered, by mistake or 
under coercion, must repay or return it. 

Illuslrations. 


(a) A. and B. jointly owe JOO rupees to C. A. alone pays the 
amount to C., and B., not knowing this fact, pays 100 rupees over again 
to C. (1 is bound to rojiay the amount to B. 

(b) A railway company refuses to rlelivcr up certain goods to the 
consignee, except ujxiu the payment of an illegal charge for carriage. The 
consignee pays the sum charged in order to obtain the goods. He is entitled 
to recover so much of the charge as was illegally excessive. 


Payment under mistake of fact or mistake of law.—The nile of the 
Common law i,s that “ money paid under mistake or ignorance of fact 
may be recovered back where the sup])o.scd state of fact is such as to 
create a liability to pay the money, which in reality is not due,” but 
“ a payment made under the influence of a mistake which docs not 
create a supjxrscd legal obligation, and which therefore as regards the 
motive of the jiarty is volmrtary, cannot he recovered hack ” (j). In 
other words, the mistake is material otdy so far as it leads to the 
payment beirtg made without consideration, and a wrong reason not 
affecting the srdrstance of the tiansactioir itself is not a failure of 
corrsideration (i). Probably this holds in British Iirdia (/). 

Mistake of law is not expressly excluded by the words of this 
section; but s. 21 shows that it is not included. “ The irrarr who has 
chosen to judge his own cause upon all the facts, and has decided 
against himself, carrnot appeal to the Court against his own judgment, 
whether it was well informed or not ” (>«). Thits payment made by 


(j) Leake, 05. 

(il’) Balfour v. Sea Fire Assurance 
(1857) 3 C. B. N. S. 300; 111 R. E. 
063. 

(1) Where a lessee, on the lessor’s 
death, pays rent to the lessor’s widow, 
erroneously believing that the rent was 
payable to her, and he has to pay the 
rent over again to the lessor’s executors, 
he is entitled to a refund of the amount 
paid by him to the widow; Ram Kishen 
V, Rani Bha^rnn Kaur (1906) Punj. 


Rcc. no. 131. It must bo assumed that 
the circumstances were such as to pre¬ 
vent the mistake from being a mere 
mistake of law. But where money is 
paid voluntarily with a full knowledge 
of all the facts, it cannot be recovered 
on the ground that the payment was 
made under a mistake of fact: Pertob 
Singh V. The Secretary of State (1876) 
Punj. Rec. no. 94. 

(m) Polock, Law of Fraud in British 
India, p. 128. 
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A. to B. upon a misconstruction of the terms of a lease cannot bo S. 79 
recovered back (»). 

A debtor may recover from a creditor the amount of an over¬ 
payment made to him if it was made by mistake (o). But where A. 
pays money to B. who, A. knows, is C.’s agent, rmder a mistake, A. is 
not entitled to recover the money from B., if before demand made 
upon B., B. has paid the amount to C., or, if he has not, luis yet done 
some act to his own detriment as regards his princijial (p). It has 
Ircen so held by the High Court of Bombay, in accordance with 
English law (q). 

Coercion.—It was laid down by the .Judicial Committee in 191,J 
that the word ‘‘ Coercion ” in this section is used in its general 
and ordinary sense and its meaning is not controlled by the delinition 
of “coercion” in s. l.o. Accordingly where A. who had obtained a 
decree against B. obtained an attachment against C.’s proiKrty, and 
t(X)k possession of it to obtain satisfaction for the amount of the 
decree, and C. on being ousted from his projierty jiaid the sum claimed 
under protest, it wns bold that C. was entitlerl to recover the smn as 
money paid under " eiwrcion ” within the meaning of this section 
{/•). It was formerly held in India that the word “ coercion ” in this 
section meant the same thing as “ coercion ” in .s. l-'i, and therefore 
no act was “ coercion ” uulc.s.s it was done “ with the, intention of 
causing any person to enter into an agreement ” as required by 
the definition in that section; neverthele-ss, where the defendant 
had received money which in justice and equity belonged to the plaintiff 
under circumstances which rendered the payment involuntary, and the 
4 .Mail. & 11. KSa, which waa not 
a cafjft of paymont l>y inistake, but 
of an unlawful taking by tho defendant 
of money found lying in a room, and ex¬ 
pressly decided on tho ground that he was 
a trespasarr. Tho Allahabad decision, 
it is submittefl, is wrong, and was rightly 
dissented from by tho High Court of 
Bombay: >%ugan Ckind v. The Oovem- 
tnenf of North Wulem Provinces (1875) 

1 All. n 

(f) Seth Kanhaya Ld r. National 
Bank of India (1913) 40 L A. 56, 40 C^. 

598. 


(«) Kfio'.an Siiuj v. The Semianj if 
Stale (1878) i’unj. Bee. no. 33. 

(o) Badr-un-nm v. Miihaiiiitiiid Jan 
(1880) 2 All. ()7I, 074. 

(p) Solomon Jacob v. The. National 
(1918) 42 Bom. 16,32-35. 

tiarlier Allahabad case, it 
was held that an agent for collection who 
had innocently presented to tho treasury 
a forged draft and received payment 
of money was liable to repay the money 
though he had handed it over to his 
principal. The Court purported to 
follow Titgman v. Hopkins (1842) 
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72. receipt by the defendant to the use of the plaintiff, the plaintiff could 
recover the money, but the case was not within the present section (s). 
Tlu.s view is now superseded; as the action is maintainable under 
.s, 72, it is immaterial whether the language used in the judgment 
by the Judicial Committee as to s. 72 being “exhaustive” (() is 
right 01 wrong; but, if it were material, we should think it 
mong. In lalinw, Khaiom v. Malmmd («), the plaintiffs, who were 
Mahomedan ladies, were entitled to a charge on certain property in 
ixispcct of their dower. The defendants, who were holders of a decree 
a.gainst the heirs and representatives of the person to whom the 
])ropcrty belonged, obtained leave in e.vecution proceedings to sell 
the property. In order to prevent tliat sale, which would have been 
injurious to them, the plaintiffs paid under protest the amount of the 
defendants’ decree into Court. In a suit to n’cover back the amount 
it was held by the .Judicial Committee that the pajnnent was made 
“ not voluntarily, but midcr a species of compulsion,” and that they 
were, therefore, entiilcd to a decree. And in a subseijuent case it was 
held by the .same tribunal that a payment made by the purchaser of a 
pro|icrty to prevent its sale in execution of a decree obtained by a 
mortgagee whose debt had been satisfied can be recovered back, 
as it was mailc “under force of these execution proceedings” (r). 
yiinilarly moiioy paid as income-tax under threat of attachment ueiy 
Ixi recovered back under this section (w). And it is held th.at whore 
a person who is charged with a iion-compoimdablc ollenec i,s induced 
to pay money to the complainant to stifle the prosecution, he m,ay 
recover the money so paid under this section (a:); but not if no 
pressure or compulsion was e.xercised upon the accused 


(«) .h/ffdco Narain Smjh v. Bajah 
iSt7i5iA(lH88) ir> CjxI. 65C, at pp. 064-6(15 
[payment mode under the force of 
execution proceedings]; Narat/aummi v. 
Osura Re^iU (1901) 25 Mod. 548 at p. 552 
[payment made to prevent wrongful sale 
of plaintiff’s holding]. See also CoU 
lector of Caicwpore v. Kedari (1881) 4 ;\n. 
19 at p. 20. 

(0 L. R. 40 I. A. at p. 58. 

(«) (1808) 12 M. I. A. 66; 8. C., 10 

W. R. P. C. 29. 


(v) Thdk'hand v. Bamhshn SinjI) 
(1881) 7 Cal. OtS;^. C. L. R. 8 fnd. Ap. 
93. 

(jt’) See Forbes v. Secretary of SlaJr 
for India (1915) 42 Cal. 151, at jip. 1-5-! - 
155. 

(jf) Muthuveerappa v. Bamastoami. 
(1917) 40 Mad. 285. 

(y) Amjadennem Bibi v. Bahiia 
Buksh (1915) 42 Cal. 286; Binde Shari 
Premd v. Leihraj Saha (1916) I Pat. L. 
.1. 48, 60-61. 
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Wrongfal payment.—There is a class of cases which, though not 
directly bearing on this section, may be conveniently dealt with in this 
place. They are cases where money is paid in e.xccution of a decree, 
and it is sought to recover back the amount on the reversal of the decree. 
In such a case the payment, though in the firet instance lawful, becomes 
wrongful on the reversal of the decree (:). The rule of law on this 
subject is that money paid under a decree cannot be recovered back in a 
fresh suit whilst the decree remains in force. But it the dceice is 
reversed or sinierscdcd the amount paid under it is recoverable. 
And it has licen held in effect by the Judicial Ccuimittce (hat a 
decree will be deemed to bo superseded, though not actually reversed, 
if it was made jicnding an appeal to a higher Court from an 
antecedent decree on the .same cause of action, and the latter decree 
is reversed by the ap|)e.l!ato Court, and the order of reversal was 
intended to deal with all the rights and liabilities of the jiaiiies 
imder it (u), the principle being that where the main decree which 
is the basis of subseejuent decrees is leverseil the latter decrees, 
being subordinate ami dependent decrees, are sui«r.scdcd (/<). Siv 
Code of Civil Pioccduie, 1908, s. 110. 

Compare s. 86 of (he Indi.in Tnisrs Act, 1.882, which juovidcs that 
where projjerty is iTanslerrcd in pursuance of a contract which is liable 
to rescission, or induced hy fraud or mistake, the traasfcrci! inii.st, on 
receiving notice to that elfcct, hold the property tor the beuclit of the 
tianslcror, subject to repayment by the latter of the cnnsiileration 
actually piid. 


(:) Per Cur. Jo(jesh dhvmkr Dull 
V. Kali Churn Dull (1877) Cal. 30 
38. 

(a) Shawn Purshul Po;i v". Hurro 
Pur9kad Roy (I8(i.5) 10 M. I. A. 203, 
followed by a majority of llic Full llonch 
in Jo'jfsh Chnider Dull v. Kali Churn 
DuU (1877) 3 CaL 30. In tlio former 
of these cases there were several decrees 
for interest on a bond, in the latter for 
enhanced rent. The reversal of one of 
those decrees by the Privy Council was 


held to have .‘^uptu.scdrd all other 
dccivrs obtained during; the [lenduncy 
of the appeal to the (^iieeii in (.’ouncil, 
so as to give a right for the recovery 
of tho amonnt paid under them. 

(6) (1877) 3 Cal 30, 37, :t8. Sec 
Kishm Saha v. liakhlamr Singh 
(1898) 20 All. 237, where it was held 
that there was no sucli supersession of 
the decrees as in the Privy Council cases 
cited above. 


s. w. 
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CHAPTER VI., 

Of THE Consequences of Breach of Contract. 

73. —When a contract has been broken (c), the party 
comiimsationfor who suffers by such breach is entitled to 
leccive, from the party who has broken the 
ofcontract. contect, compensati(Jn for any loss or 
damage caused to him thereby, which naturally arose in tlic 
usual course of things from such breach, or which the parties 
knew, when they made the contract, to be likely to result 
from the breach of it. 


Such compensation i.s not to be given for any remote and 
indirc(;t loss or damage sustained by reason of the breach. 

W'hen an obligation resembling those created by contrac t 
has been incurred and lias not been dis- 
ComiKMisationfor cpargcd, ally person injured by the failure 

lailurptodischargo o » i i j 

obligation to discharge it is entitled to receive the same 

re-scinWin," tln.iw 

created by contract. con)])ciisation froiTi tlic party lit (Icfault 
as if such person had contracted to discharge 
it and had broken his contract. 


ExphMtion.—-ln estimating the loss or damage arising 
from a breach of contract, the means which existed of 
remedying the inconvenience caused by the non-performance 
of the contract must be taken into account. 

Illustrations. 


(a) A. contracts to sell and deliver 60 maunds of saltpetre to B. at a 
certain price, to bo paid on delivery. A. breaks his promise. B. is entitled 
to receive from A. by way of compensation, the sum, if any, by which the 
contract price falls short of the price for which B. might have obtained 
60 maunds of saltpetre of lilce quality at the time when the saltpetre ought 
to have been delivered. 


(c) This soction is declaratory of I A. C. 175, 43 Ind. App. 6, 11; 43 
the Common Law as to damages; Jamd CaL 493,603. 

V. Moolla Datmod Sons Co. [1916] 
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[Note,—Market rate.—Under a contract for the sale of goods 8. 73. 
the measure of damages upon a breach by the buyer is the difference 
between the contract price and the market price at the date of the 
breaeh. If the seller retains the goods after the breach, he cannot 
recover from the buyer any further loss if the market falls, nor is he 
liable to have the damages reduced if the market rises (rf). 

Generally it is “ quite settled that on a contract to ,sn])ply goods 
(e) of a particular sort, which at the time of the breach can be obtained 
in the market, the measure of the damages is the difference between 
the contract price and the market price at the time of the breach.” 

But the subject-matter of the contract may not bo marketable. In 
that case the value must bo taken as fi.xed by the price wliich actually 
has to be paid for the best and nearest available substitute : llimk v. 

Liddell (1875) U. R. 10 Q. B. 205, 209; EILimjer Aclien-Uesellschaft v. 
Armstrong (1874) L. R. 9 Q. B, 473, 470. Where no such substitute 
is available, then if there has Ijccn a contract to resell them the price 
at which the contract was made will be evidence of their value; but 
if there has been no such contract, the market value may be estimated 
by adding to their price at the place where they were purchased the 
costs and charges of getting them to their place of destination, 
and the usual importer’s profits: Barries v. Hutchinson (1805) 18 
0. B. N. S. 445; 44 R. R. 503; O’Hanlanv. 0. W, Ki/. Co. (1805) 

0 B. & S. 484 ; Cooverjee Bhoja v. Rajendra Nath (1909) 30 Gal. 017 ; 
llajee Ismail & Sons v. Wilson <& Co. (1918) 41 Mad. 709, 710. 

See Mayne on Damages, 8th ed., p. 21 (/). 

Again, if the buy<’r, after giving the seller time at his request, 
finally has to go into the market and buy at an advanced price, he 
may recover the whole difference between the contract price and the 
price he actually paid: Ogle v. Earl Vane, Ex. Ch. (1808) L. R. 3 Q. 

B. 272. “ The defendant, in effect, bought forbearance, and must 
pay for it ” : Willes, J., at p. 280. But where no such request has 

{d) Jamal v. MooUa Datoood Sons & ing to accopt goods made to hw order 
Co. [1916] 1 A. C. 175, 43 Ind. App. 6, and of such a kind tliat they have no 
43 Cal. 493. market price, Ut Vk Mill [1913J ICh. 

(e) Including shares in a Company, 183; in C. A. [1913] 1 Ch. 465, where 
See IViflionw Bros. v. Ed. T. Agins the question was treated as being wholly 
[1914] A. C. 510. on the facta. 

(J) As to the case of a buyer fail- 
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S. 78. proceeded from the seller, the buyer Is not entitled to anything more 
than the difference between the contract rate and the market rate at 
ihe dale of the heach, though he may not have pressed for delivery on 
the due date : Muthayarmnigamn v. Lakku Reddian (1912) 22 Mad. 
L. J. 413. 

The fact that the buyer sustains no actual loss from the seller’s 
failure to deliver the goods is no ground for awarding merely nominal 
damages to the buyer. The buyer is entitled, as indicated by ill. (a) 
to the section, to receive from the seller by way of compensation the 
sum by which the contract price falls short of the price for which the 
buyer might have obtained goods of like quality at the time when 
they ought to have been delivered {g). 

“ Obviously value created for special purpose is irrelevant, and 
it is for this reason that the price.? made by bulls and bears are of no 
use to us. If the market value is uncertain, then we must liave 
recourse to such surrounding circumstances a.s aftect the probabilities, 
and among them to real prices proved about the time of due date. 
Now market price is to a great extent based on, and made up of the 
views of, those engaged in a particular business and familiar with its 
incidents. These views are based not only on transactions in which 
a man may himself have been actually engaged, but also on the 
general rumour and reputation in the market. Therefore, a man may 
be a competent witness for the purpo,se of te.stifying to market value, 
though he may not himself have been engaged in or carried through 
any dealing in the market at the particular date in question. We 
cannot then exclude from consideration any evidence on this point, 
merely because the deponent may not himself have bought or sold 
on the due date.” (A) 

Market rate: limits of rule.—The market rate, however, is 
only a presumptive test: “ it is the general intention of the law that, 
in giving damages for breach of contract, the party complaining should, 
so far as it can be done by money, be placed In the same position as he 
would have been in if the contract had been performed,” and the 
rule as to market price “ is intended to secure only an indemnity ” to 

(}) Hajee himil & Bms y. Wihm Chtculdaa (1902) 26 Bom. 235, at p. 239. 
db Ca (1918) 41 Mod. 709. In the first sentence “ purpose ” appears 

(A) Shridhan Qopimtli y. Gordhandbu to be a misprint for “purpoeee.” 
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the purchaser. “ The market value is taken because it is presumed S. 73-: 
to be the true value of the goods to the purchaser.” If he does not 
get his goods he “ should receive by way of damages enough to enable 
him to buy similar goods in the open market. Similarly, when the 
delivery of goods purchased is delayed, the goods are presumed to 
nave been at the time they should have been delivered worth to the 
purchaser what he could then sell them for, or buy others like them 
for, in the open market, and when they are in fact delivered they are 
.-imilarly presumed to be, for the same reason, worth to the purchaser 
what he could then sell for in that market.” There is an imjwrtant 
c.vccption “ if in fact the purchaser, when he obtains jmsseasion 
of the goods, sells them at a price greatly in advance of the then 
market value.” In such a case he must allow for the profit he actually 
makes and can recover only his actual los-s; otherwise he would be 
placed in a better position than if the contract had been performed. 
iSo the law is explained by the Judicial Committee in Wertheim v. 
VhicouUmi Pulp Co. [1911] A. C. 301, 307, 308 (i). Cp. the Brilisli 
Westinglmse, efc.. Co.’s case, p. 412, below. 

A. agrees to purchase B.’s house at Ks. 5,500. A. afterwards 
refuses to complete the purchase. The house is then sold by auction 
in execution of a decree against B., and realises Rs. 3,100 net. B. is 
entitled to receive from A. by way of compensation Rs. 2,400; 

Mohinlal Trihhoamdas v. Cliunilal Harimtrafm (1902) 4 Bom. !.■. R. 

814; Nabimhandra v. Krishna (1911) 38 Cal. 458, 

Where the defendant contracted to deliver to the plaintiff at 
Bombay 1,000 tom of a certain species of coal from February to June, 
and failed to deliver ;my of the coal, and no purchase was made by 
the plaintiff against the defendant's contract, and there was practically 
no coal in Bombay of the description contracted for at the dates 
at which delivery should have been given, the Court received in 
evidence a statement produced by the plaintiff showing the rates at 
which he had during the contract period settled certain contracts for 
the same coal with other persons, to ascertain the actual value of 
the coal on the dates of the breach: Jaghomundas v. Nusserwanji 
(1902) 26 Bom. 744.] 

(i) Note that this “was a case, not C. at p. 522. As to what are called acci. 
of delivery withheld, but of dehveiy dental circumstances as between sellec 
delayed per Lord Bunodin, [1914] A. and nuyer, r.ee pp, 413 below. 
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{]}) A. hires B.’s ship to go to Bombay, and there take on board, on tlic 
first of January, a cargo which A. is to provide, and to bring it to Calcutta, 
tJic freight to be paid when earned. B.’s ship does not go to Bombay, but 
A. has opportunities of procuring suitable conveyance for tlie cargo upon 
terms us advantageous as those on which he had chartered tlio ship, A. 
avails himself of those opportunities, but is put to trouble and expense in 
doing so. A. is entitled to receive compensation from B. in respect of 
Hucli trouble and expense. 


[Note.—A. contracts with B. to provide a ship on a certain day 
to receive a cargo of coal to be carried to Havre. A. fails to provide 
the ship in time, and B. has to charter vessels at an advanced freight 
and also buy coal at a higher price. B. can recover from A. the 
increase of price as well as the increase of freight, unless A. can show 
that, by reason of a corresponding increase in the market price at the 
port of delivery or otherwise, the loss is compensated wholly or in 
part: Feallmhm v. IVilkinson (1873) L. R. 8 Ex. 122. A. contracts 
with B. to sell and deliver goods which on the day appointed for 
delivery arc worth Rs. 80 per ton. They are delivered later on a day 
when they are worth only Rs. 50 per ton, but meanwhile A. has sold 
them for Rs. 70 per ton. A. is entitled to damages only for lus actual 
loss of Rs. 10 per ton : Werlheim v. Chicoulimi, Pulp Vo. 11911] A. C. 
301 (see above).] 


(c) A. contractu to buy of B., at a stated price, JO maundu of rice, no 
lime being fixed for delivery. A. afterwards informs B. that lie will not 
accept the rice if tendered to him. B. is entitled to receive from A., by \va,y 
of compensation, the amount, if any, by which the contract price exceeds that 
which B. can obtain for the rice at the time when A. informs B. that he will 
not accept it. 


[Note.—Where no time fixed for delivery.—If in the case put 
above A. gave notice to B. that he would not take delivery beyond 
a certain date, and delivery is not made within that time, the measure 
of damages would bo the difference between the contract price and the 
market price on that date: Gauri Doll v. Hanik Pam (1916) 14 
A11.L.J.597.] 

(d) A. contracts to buy B.’s ships for 60,000 rupees, but breaks his 
promise. A. must pay to B., by way of compensation, tho excess, if any, 

»f the contract price over the price which B. can obtain for the ship at the 
time of the breach of promise. 
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(e) A., the owner of a boat, contracts with B. to take a cai^o of juto 
to Mirzapur for sale at that place, starting on a specified day. The boat, 
owing to some avoidable cause, does not start at the time appointed, whereby 
the arrival of the cargo at Mirzapur w delayed beyond the time when it 
would iiave arrived if the boat had sailed according to the contract. After 
that date, and before the arrival of the cargo, the price of jute falls. Tfao 
measure of the compensation payable to B. by A. is the di/Teronco between 
the price which B. could have obtained for the cargo at Mirzapur at the 
time when it would havo arrived if forwarded in due course and its market 
price at the time when it actually arrived. 

[Note.—Late delivery.—There is not any general rule that 
damages cannot be recovered for loss of market on a voyage by eea : 
“ wherever the circumstances admit of calculations as to tlio time of 
arrival and tho probable fluctuations of the market being made with 
the same degree of reasonable certainty in the case of a sea as of a land 
transit, there can be no reason why damages for late delivery should 
not be calculated according to the same principles in both cases ”: 
Dunn Bmkndl Bros. [1902] 2 K. B. 614, 022, C. A. per Cur., holding 
that the earlier decision of the C. A. in The Parana (1877) 2 P. Div. 
118, had not laid down anything to the contrary. It must depend 
on the circumstances, including the character of the navigation under¬ 
taken, what amount of reasonable anticipation can be held practicable. 
Modem commerce tends to become more certain by sea no less than 
by land, and perhaps in a more marked degree.] 

(f) A. contracts to repair B.’s fiou.so in a certain manner, and receives 
payment in advance, A. repairs the bouse, but not according to contract. 

B. i.s entitled to recover from A. the cost of making the repairs conform to 
the contract. 

(g) A. contracts to let his ship to B. for a year, from the first of January, 
for a certain price. Freights rise, and on the first of January the hire 
obtainable for the ship is higher than tho contract price. A. breaks his 
promise. Ho must pay to B., by way of compensation, a sum equal to tho 
difference between tho contract price and tlie price for which B. could hire 
a similar ship for a year on and from the first of January. 

(h) A. contracts to supply B. with a certain quantity of iron at a fixed 
price, being a higher price than that for which A. could procure and deliver 
the iron. B. wrongfully refuse® to receive the iron. B. must pay to A., by 
way of compensation, the difference between tho contract price of the iron 
and the sum for which A. could have obtained and delivered it. 

[Note.—Delivery by inetalmente—Anticipatory breach.—If the 
iron was to be delivered by instalmonte at certain dates, e.g., at the end 
of the three months of September,October, and November, the meaaure 
26 


s. n. ^ 
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ff. 73. of damages is the sum of the differences between the contract and the 
market price of the several instalments on the respective final days for 
performance: Brown v. MuUer (1872) L. E. 7 Ex. 319; and the same 
rule is applied where the seller, before the expiration of the whole 
time for performance, has refused to complete the contract, and the 
buyer has treated the refusal as an immediate breach (see pp. 284, 285, 
above), unless the seller can show that the buyer could have obtained 
a new contract on better terms: Bopr v. Johmon (1873) L. R. 8 C. P. 
1G7 ; Krishna Jute Milk Co. v. Innes (1911) 21 Mad. L. J. 182; cp. s. 
120, p. 000, below. 

If a vendor has a specified time allowed to him to deliver goods 
(the option was to deliver in August or September), and before the 
expiry of that time he gives notice to the purchaser that he will be 
unable to perform the contract, and the purchaser does not rescind 
the contract (as he may do under s. 39), the measure of damages is 
the difference between the contract price and the market price on the 
last day of the period limited (i.e., in this case the last day of 
September): Maekerlich v. Nobo Commr Rotj (1903) 30 Cal. 477, 
following Leiph v. Paterson (1818) 8 Taunt. .540, 20 R. R. 552. If 
the contract is for delivery in August and September, the damages are 
distributable according to Brown v. MuUer: Cooverjee Bhoja v. 
Rajendra Nath (1909) 36 Cal. 617. If the contract is for sale of a 
certain quantity of goods, and it is stipulated “ shipments to be 
made by steamers during July to December,... .the agreement to 
be construed as a separate contract in respect of each shipment,” 
the instalments must be deemed to have been intended to be 
distributed ratcably over the mouths from July to December, and 
the damages are distributable according to Brown v. MuUer : 
Bilasiram v. Qubbay (1916) 43 Cal. 305. 

A., a stock broker, closes the account of a client, B., prematurely 
and without instructions, instead of carrying it over to the next 
settlement, as on the facts and the true construction of their agreement 
he ought to have done. B. informs A. that he insists on the perform¬ 
ance of the contract. A. caimot claim to have the damages assessed 
with reference to the price of stocks at the date of closing the account, 
but B. is entitled to claim damages assessed according to the prices at 
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the date fixed for performance; guaire whether according to the S. 78. 
highest price reached in the interval: Mkhad v. Hart & Co. [1902] 

1 K. B. 482 C. A.] 

With regard to .several deliveries under one contract, where the 
defendant agreed with the plaintiff to purchase from him gunny bags, 
of which delivery was to be given at certain stated times, and the 
defendant failed to take delivery, it was held that the projx^r measure 
of damages was the difference between the contract price and the 
market price at the dates of failure by the defendant to take delivery : 

Cohen V. Cassim Nana (1870) 1 Cal. 264. 

(i) A. delivers to B., a oommon carrier, a machiiio to bo conveyed 
without delay, to A.’s mill, informinj' B. that this mill is stopped for want 
of tho machine. B. imrea.sonably delays tho delivery of tho machine, and 
A., in conseciuonce, loses a profitublo contract with tho («ovenimcnt. A. is 
entitled to receive from B., by way of eoinponsation, the averaf^o amount 
of profit which would have been made by tho working of tho mill during the 
time that delivery of it was delayed, but not the loss sustained through the 
loss of tho Government contract. 

[Note.—Notice of special circumstances.—The facts in IfitiUn/ v. 
Baxendak, 9 Ex. 341, 96 B. R. 742, were somewliat like thc3<^ c.xcept 
that the defendants did not know that the plaintiffs’ mill was stopped 
for want of part of the machinery which they were to supply. They 
were held not liable for loss of profit. It may 1)0 collected from the 
judgment that with knowledge they would have been liable. As to 
the general rule there laid down sec tho commentary below. The 
loss of profits on a contract of wliich the defendant had not notice is 
clearly too remote. But where the delemlant tailed to supply an 
essential part of a machine which the plaintiff', to hi.s knowledge, was 
under contract to supply to a third irerson, and the plaintiff, by the 
defendant’s default, lost tho benefit of that contract, the defendant 
was held liable both for the loss of profit and for the plaintiff’s cliarges 
in making other parts of the machine: Hydraulk Eiyineeriny Co. v. 

McHaffie (1878) 4 Q. B, Div. 670. 

B. delivers to A. several cases of machinery to be carried by sea 
from Bombay to Karachi for the purpose of building a mill. On 
arrival at Karachi one of the cases, containing indispensable parts of 
the machinery, is not to be found. A. knew that the cases contained 
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S. 73 machinery, but did not know the specific contents of each case. A. is 
liable to pay B. by way of compensation the value of the lost case, 
freight, and interest, but not the profits lost by the mill not having 
been set up at the time intended. (See British Columbia SaumiU Co. 
V. NeUksUp (1868) L. R. 3 C. P. 499.) 

A. , who makes a business of collecting and forwarding telegrams, 
contracts with B. to forward a ciphered cable message from Calcutta to 
X., who is B.’s coirespondcnt in London, The message conveys no 
meaning on the face of it. A. negligently fails to forward the message 
in due time, and B. loses the profits which he would have made if X. 
had duly received and acted upon it. A. is not liable to B. for these 
profits, as he had no means of knowing what would be the consequences 
of a breach of hisoontract: Saunders v. Stuart (1876) 1 C. P. D. 326.] 

(i) A., having contracted with B. to supply B. with 1,000 tons of iron 
at 100 rupees a ton, to bo delivered at a stated time, contracts with C. for 
the purchase of 1,000 tons of iron at 80 rupees a ton, telling C. that he 
doca 80 for the purpose of perfonuing his contract with B. C. fails to perform 
hia contract with A., who cannot procure other iron, and B., in consequence, 
rescinds the contract. C. must pay to A. 20,000 rupees, being the profit 
which A. would have made by the performance of hi.s contract with B. 

[Note.—Notice of contract of resale.—If C. only Imew generally 
that A. wanted the iron for resale he would not be entitled to damages 
beyond the difference between the contract price and the market price 
at the date of the breach : Thai v. Henderson (1881) 8 Q. B. D. 4,57. 

B. , having contracted with a shipowner, X., to supply coal to his 
steamers, enters into a contract with A., a colliery owner, for coal. The 
coal is expressly stated to be for shipment in X.’s steamers. A. fails to 
deliver coal to B, in time, and a ship of X.’s is delayed in consequence. 
X. sues B. and claims large damages; B. defends the action and 
reduces the damages to a much smaller amount. A. is liable to B. for 
the costs reasonably incurred by B. in defending this action, as well as 
for the damages and taxed costs therein : Agius v. 6. W. CoUiery Co. 
[1899] 1 Q. B. 413, C. A.; Hammord S Co. v. Bussey (1887) 
20 Q. B. Div. 79 (i).] 

(k) A. contracts with B. to make and deliver to B., by a fixed day, for a 
specified price, a certain piece of machineiy. A. does not deliver the piece of 
machinery at the time specified, and, in consequence of this, B. is obliged to 


(j) The judgments in these cases overrule or supersede some eariier deoisiona. 
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procore another at a higher price than that which he was to hare paid to A.» 
and is prevented from performing a contract which B. had mode with a 
third j)ereon at the time of his contract with A. (but which had not been 
communicated to A.), and is compelled (o make compensation for breach of 
that contract A. must pay to B., by way of compensation, the difference 
between the contract price of the piece of machinery and tl»e sum paid by 
B. for another, but not the sum jiaid by B. to tho third person by way of 
comi^nsation. 

(1) A., a builder, contracts to erect and finish a house by the first of 
January in order that B. may give possession of it at that time to C., to 
whom B. has contracted to let it. A. is informed of tho contra<'t between B, 
and C. A. build.s tho house fio badly that, before the first of January, it 
falls down, and has to bo rebuilt by B., who, in consequence, loses the 
rent which he was to have received from C., and is obliged to make conqxjn- 
sation to C. for the breach of his contract. A. must make compensation 
to B. for the cost of rebuilding the house, for tho rent lost, and for tho 
compensation made to C. 

[Note.—Notice of special circumstances.—In Jaqtm \MiUmt (1877) 
0 Ch. D. 153, it was held that where an intending lessor knew that 
the lessee wanted the premises for a certain trade, and refused to deliver 
possession for .several weeks after the lessee was entitled to it, the lessee 
could recover for the estimated value to him of tho possession during 
that time. There was another point on tho question whether, under 
the Statute of Frauds, there was any enforceable agreement at all; on 
that point the case is overruled Marshall v. BerriJr/e (1881) 19 Ch. 
Div. 233.] 

(in) A. selU certain merchandise toB., warranting it to bo of a particular 
quality, and B., in reliance upon this warranty, sells it to (1, with a similar 
warranty. Tho goods prove to be not aceording to tho warranty, and B. 
bceomc.s liable to pay 0. a sum of money by way of componsation. B. is 
entitled to bo reimbursed this sum by A. {k). 

[Note.—Warranty.—A., a stevedore, agrees withB., a shipowner, 
to discharge the cargo of his ship, and B. agrees to supply all neces¬ 
sary and proper chains (among other gearing) reasonably fit for that 
purpose. A chain supplied by B. is defective and breaks in use, and 
Z., a workman of A.’s is thereby hurt. Z. sues A. under the English 
Employers’ LiabiUty Act, and A. settles the action by paying Z. a 
compensation which is admitted to be reasonable. B. is liable to 

(k) If the goods, being food, are so by reason of the conviction, B. can le- 
bad that B., relying on the warranty cover damages for the fftu and costs 
without negligence incure a fine under and the loss of trade; Coiniat v. ify. 
a Public Health Act, and losee trade ham <f? Sm [1913] 2 K. R 220. 



406 


THE INDIAN CONTEACT ACT. 


8- 73. make good to A. the compensation which A. has paid to Z. as damages 
naturally resulting from B.’s breach of his wananty. A. was entitled 
as between himself and B., to rely on B.’s warranty, though such 
lehance was no excuse for A. as against Z.: Mowbray v. Merryweather 
(1895) 1 Q. B. 640, C. A. 

A. soils a cow to B,, whom he knows to be a farmer, and likely to 
put the cow in a herd, with a warranty that she is free from foot and 
mouth disease. The cow in fact has the disease and communicates 
it to other cows with which she is placed, and several of them die. 
B. can recover from A. the whole loss, and not only the value of the 
cow sold, and it is immaterial whether A. gave the warranty in good 
faith or not; Smilh v. Green (1875) 1 C. 1’. D. 92. 

A. agrees to recommend a broker to Z. and recommends Q., who 
is an undischarged bankrupt. A. docs not know this, but could have 
ascertained it by reasonable inejuiry. Z. on the strength of A.’s 
recommendation entrusts money for investment to Q., who misappro¬ 
priates it. If A.’s agreement amounted to a contract, he has warranted 
the use of reasonable diligence in recommending a broker, and the 
measure of damagesinanactionbyZ. against A. is the sum entrusted 
by Z. to Q. and misappropriated : De h Bere v. Pearson, Lid. [1908] 
1 K. B. 280, C. A. (1).] 

(n) A. contracts to pay a sura of money to B. on a day spccifiod. A. 
does not pay the money on that day, B., in couscquonco of not receiving 
the money on that day, la unable to pay his debts, and is totally ruined. 

A. is not liable to make good to B. anything except the principal sum ho 
contracted to pay, together with intei'cat up to the day of payment. 

[Note—.Delay in payment of money.—Settled law, but treated 
as anomalous. “ The law does not regard collateral or consequential 
damages arising from delay in the receipt of money ”: Per Cur., 
Gralmm v. Campbell (1878) 7 Ch. Div. at p. 494. As to the liability 
to pay interest sec p. 419, below. A. gives an ijara patta of certain 
property to B. It is a condition of the patia that B. should pay to the 
superior landlord the rent which A. was bound to pay to him. B. fails 
to pay the rent. The superior landlord thereupon sues A. for the tent, 
and, in execution of the decree obtained by him in the suit, the tenure 
is sold. B. is not liable to A. for the loss of the property, for A. could 

{1) The doubt of one member of the in the facte which it is not thought 
Court was due to a minor complication useful to reproduce here. 



LOSS OF PROmS, 


407 


have paid the rent on default by B., and saved the property from S. % 
sale : Girish Chmidra v. Kunja Behari (1908) 35 Cal. 683.] 

(o) A. contracts to deliver 50 maunds of saltpetre to B. on the first of 
January at a certain ])rioe. B. afterwards, before the first of January, 
contracts to sell the saltpetre to C. at u price hij^hcr than the market price 
of the first of January. A. breaks his promise, lu estimating the componaa* 
tioii jiayable by A. to B., flic market price of the first of January, and not the 
profit which would have ari-sem to B. from the sale to C., is to bo taken into 
account. 

[Note .—But a contract to resell at an advanced price is evidence, 
if not contradicted, of advance of market value: Engell v. Fikk (1869) 

^ L. E. 4 Q. B. 659, Ex. Ch. The sale was of real estate, and the vendors 
had failed, not to show title, but to obtain possession, which they 
might have done.] 

(p) A. ounlraets to sell and deliver 500 bales of cotton to B. on a ILxcd 
day. A. knows nothing of B.’s mode of conducting his business. A. 
breaks Ills promise, and B., having no cotton, i.s obliged to cIo.se hi.s mill. 

A. is not responsible to B. for the loss caused to B. by the closing of the 
mill. 

(q) A. contracts to sell and deliver to B., on the first of .January, 
certain cloth which B. intends to manufacture into caps of a (larticiilar 
kind, (or wliich there is no demand, except at that season. The cloth 
is not delivered till after the appointed time, and too late to bo used that 
year in making caps. B. is entitioil t o receive from A., by way of conipcn- 
sation, t!io diJfcrenco between tlic contract price of the cloth and its market 
price at the time of delivery, but not the profits wliicli he expeclod to obtain 
by making caps, nor the cxpenso.s whicli ho lias been put to in making pre¬ 
paration for the manufacture. 

[Note.—Loss of profits on breach of contract.—IFifeon v. Lane. & 

Yorh. li. Co., 9 C. B. N. S. 632, 127 E. E. 814, followed by the Court of 
Appeal, Schulze v. G. E. R. Co. (1887) 19 Q. B. Div. 30, and approved 
by the Judicial Committee, Wertkim v. Chicoulimi Pulf Co. [1911] 

A, C. 301,308. The market price means here the price as diminished 
by the want of demand conse(|ucnt on the season being past. 

A tailor, expecting to make large profits on the occasion of a 
festival that is to be held at a certain place, delivers a sewing machine 
and a cloth bundle to a railway company to be conveyed to that 
place, and through the fault of the company’s servants they are not 
delivered until after the conclusion of the festival. The company had 
not notice of the special purpose for which the goods were required. 

The tailor is not entitled to damages for the loss of profits nor for 
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8 . 78. Ms expenses incidental to the joumey to that place and back, as 
such damages could not have been in the contemplation of the 
parties when they made the contract, nor can they be said to have 
naturally arisen in the usual course of things from the breach: 
Madras Eailmy Co. v. Gmiida Rau (1898) 21 Mad. 172. If the 
company had known that the tailor wanted to use his goods for profit 
at the festival, it would be liable to him for the estimated loss of 
profit, and it would not be necessary for him to prove in detail what 
profit he expected to make : Simpson v. L. d JV. W. R. Co. (1876) 

1 Q, B. D. 274.] 

(r) A., a Bhipowncr, contracts with B. to convey him from Calcutta 
to Sydney in A/s ship sailing on the first of January, and B. pays to A., 
by way of deposit, one-half of his passage money. The ship docs not sail 
on the first of January, and B., after being, in consequence, detained in 
Calcutta for some time, and thereby put to some expense, proceeds to 
Sydney in another vessel, and in consequence, arriving too late in Sydney, 
loses a sum of money. A. is liable to rejiay to B. his deposit with interest, 
and the exiKinse to which he is put by his detention in Calcutta, and the 
e.xce8s, if any, of the passage money paid for the second ship over tliat agreed 
upon for the first, but not the sum of money which B. lost by arriving in 
Sydney too latd>. 

Note.—No notice of special circumstances—Here, and in several 
ofjtho foregoing illustrations, it is assumed that A. has no defence 
to B.’s action on the contract; and in this illustration it seems to be 
assumed that A. does not know B.’s particular reason for wanting to 
be at Sydney by a certain date. A. contracts to sell by description 
to B. sulphuric acid commercially free from arsenic. A. docs not know 
what B. wants the acid for. B. receives sulphuric acid from A. under 
the contract, and uses it in producing a kind of sugar used by brewers. 
The acid is in fact not free from arsenic, the sugar manufactured with 
it is’deleterious audjuseless, and B. incurs liability to his customers, 
and the goodwill of his business is diminished in value and other goods 
of B.’s are spoilt by being mixed with this acid. B. is entitled to 
recover from A. only the price of the acid and the value of the goods 
spoilt; Bostock <& Co. v. Nicholson <& Sons [1904] 1K. B. 725.] 


B medy provided by this section not the only remedy for breach of 
oontraot—Where, under a contract of sale, the property in the goods 
has passed to the buyer, and the buyer wrongfully neglects or refuseg 
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to pay for the goods according to the terms of the contract, the seller 8. It, 
may at his option cither sue for the price of the goods or for damages 
for non-acceptance. The present section prescribes the method of 
assessing the damages, and it does not take away the right of a seller to 
maintain an action for the price where the property in the goods has 
passed to the buyer (in). See Sale of Goods Act, 1893, ss. 49 and 50. 

Rule in Hadley v. Baxendale.—The illustrations to this section were 
obviously considered of special importance. Wc have thought that 
several of the English and recent Indian decisions would be most 
usefully dealt with by stating them in the form of additional illustra¬ 
tions and inserting them, distinguished by inclusion within square 
brackets and by the reference to the report of each case, in the places 
which seemed most appropriate. 

The te.xt of the section is in substance identical with the draft of 
the Law Commissioners, and so are the illustrations as far as they go, 
though the number originally proposed was greater. The intention 
was plainly to affirm the rule of the Common Law as laid down by the 
Court of E.xchequer in the leading case of Iladlci/ v. Baxendak, now 
more than half a century ago. That rule, expressly and carefully 
framed (n) to be a guide to judges in directing juries, w'as a,s follows : 

“ Where two parties have made a contract which one of them has 
broken, the damages which the other party ought to receive in respect 
of such breach of contract should he either such as may fairly and 
reasonably be considered ari,sing naturally, i.e., according to the usual 
course of things, from such breach of contract itself, or such as may 
reasonably be supposed to have been in the contemplation of both 
parties at the time they made the contract as the probable result of 
the breach of it. Now, if the siiecial circumstances under which the 
contract was actually made were communicated by the plaintiffs to 
the defendants, and thus known to both parties, the damages resulting 
from the breach of such a contract, which they would reasonably 
contemplate, would be the amount of injury which would ordinarily 
follow from a breach of contract under these special circumstances so 
known and communicated. But, on the other hand, if these special 
circumstances were wholly unknown to the party breaking the 

(m) P. S. *. Co. V. BhagmnAu (1909) Sadhahstm (1909) 36 Cat 736. 

34 Bom. 192; Pinlat/, Muir and Co, v. (a) See 4 H. 4 C. 247, 143 R.R. 600. 
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8. 73. oontract, he, at the most, could only be supposed to have had in his 
contemplation the amount of injury which would arise generally, and 
in the great multitude of cases not affected by any special circum¬ 
stances, for such a breach of contract. For, had the special circumstances 
been known, the parties might have specially provided for the breach 
of contract by special terms as to the damages in that case; and of 
this advantage it would be very unjust to deprive them ” (o). 

The Court which gave judgment in Ilmlky v. Baxendak was a very 
strong Court; and the rule laid down by it is in harmony with many 
other rules in out law which fix the measure of liability by the standard 
of what was known to the defendant, or ought to have been then and 
there known to a reasonable man in his circumstances. As foimula- 
ated, the rule has two branches. First, the party breaking a contract 
is liable for damages arising “ according to the usual course of things ”; 
secondly, he is liable, or also liable for, “ such as may reasonably be 
supposed to have been in the contemplation of both parties at the time 
they made the contract as the probable result of the breach of it.” 
But, as a recent writer has correotly pointed out, the first branch is in 
truth otrly a specification of the simpler cases under the second ; for ths 
natural and ordinary consequences of an event—namely, such as can 
be foreseen without any special information —are always assumed to 
be in the contemplation of reasonable men, and it is no e.xcusc for a 
man to say that he failed to think reasonably or did not think at all (p). 
This view seems to be borne out by a remark of the late Lord Bowen 
when a member of the Court of appeal: “ A person can only be held to 
be responsible for such consequences as may be reasonably supposed 
to be in the contemplation of the parties at the time of making tho 
contract. That is the principle really at tho bottom of Hadley v. 
Bamdde” (}). 

Another late eminent Judge proposed a still further simplification. 
Why need we bring in the consideration of what the parties contem¬ 
plate ? “ In my opinion,” he said, “ the parties never contemplate 
a breach, and the rule should rather be that the damage recoverable is 

(o) Hadley v. Baxendak (1854) 9 (/>) See Mr. F. E. Smith (now Lord 

Ei. 341, 364 ; 96 R. R. 742,753 (where Birkenhead, L. C.) in L. Q. R. xvi. 275, 
one parage is amended in accordance 399. 

with the report in 23 L. J.), Finch (g) Orebert-Borgnis y. Nugent (1885) 
Sel. Ca. 765, 762. 15 Q. B. Biv. 85, 92. 
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such as is the natural and probable result of the breach of contract ” 
(r). But, with great respect, this would not really simplify the matter. 
For there is no universal definition of what is meant by “ natural and 
probable ”; and when we ask what is to be deemed natural and 
probable in a given ca.so there seems to be no better way of flxingit than 
by reference to the judgment of a reasonable man having the means of 
information then and there available. In other words, those conse¬ 
quences are natural and probable in a legal sense whioh the parties in 
fact contemplate, or would as reasonable men contemplate. 

There was atone time considerable authority for saying that, as to 
damages which could not bo foreseen without information of siiecial cir¬ 
cumstances,notice of any such circumstiinces at the tinre of entering into 
the contract w'oukl not suffice to make the defendant liable, but there 
must be in clTcot, if not in terms, an undertaking to answer for result¬ 
ing sjrecial damage (s). But this view was afterwwds distinctly 
rejected by the Court of Appeal in England. “ It cannot bo said that 
damages arc granted because it i.s part of the contract that they shall 
be paid; it is the law which imposes or implies the term that upon 
breach of a contract damages must be paid ” (/). Even without tliis 
authority the opinion in question could not be entertained in British 
India, being inconsistent with the jrlain terms of the section. Further 
discussion of it would therefore be useless here. See notes to illustra¬ 
tions (h) to (j) above. 

So far as practicable, “ a person with whom a contract has been 
broken has a right to fulfil that contract for himself as nearly as may be, 


(r) Cotton, L. J., in McMahon v. 
Fkld (I8S1)7 Q. 1!. Div, r,')7. 

(j) Home V. Midland R. Co. (1873) L R. 
8 C. P. 131, Ex. Cli.; sec (■.‘siiecially tlio 
judgment of Blackburn, J. Willcs, J., had 
more than once intimated & like opinion. 

(<) Hydraulic Enyineering Co. v. 
McHaffie (1878) 4 Q. B. Div. 670, 677, 
per Cotton, LJ. The party “does not 
enter into a kind of second contract to 
pay damages ”: Bramwell, L.J., at 
p. 674. “ An agreement to pay damages 
does not form part of the contract:” 
Brett, L.J., at p. 676. This is con¬ 
firmed by Hammond de Co. v. Bmty 


(1887) 20 Q. B. l)iv. 79: nee especially 
pr Bowen, L.J., at p. 97 ; and the later 
case of Agiv^ v, Crtai Wenlem Colliery 
Co. [1899] 1 Q. B. 413, assumes the 
opposite opinion to bo untenable. The 
learned editor of Mayno on Damages, 
in which book the theory of an auxiliary 
contract to pay special damages appears 
to have been first propounded, does not 
soem to us to havo given adequate 
weight to these decided and unanimous 
utterances; neither do the learned editors 
of Smith’s Leading Caeca (notes to Vicars 

V. iytiaJc4«invol.ii.). 


S. 7». 
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S. 78. but he must not do this unreasonably or oppressively as regards the 
other party, or extravagantly. ” It is even his duty to take all reason¬ 
able steps to mitigate the loss consequent on the breach; and then the 
effect in actual diminution of the loss he has suffered may be taken into 
account, and this apart from the question whether it was his duty to 
act {«). “ The question must always be whether what was done was 
a reasonable thing to do, having regard to all the circumstances,” and 
one test is “ what a prudent person uninsured,” i.e., not having a 
claim for compensation or indemnity on any one, “ would do under the 
same circumstances ” (»). It is not a reasonable thing, for example, 
to hire a special train to save an hour or .so of time when there is no 
particular reason for being at one’s destination at a certain hour; 
and expense so incurred cannot be recovered as damages {v). If a 
buyer disappointed of his'goods can buy in the market at a sum equal 
to or less than the contract price, he has suffered no loss and can 
recover nothing (under English law merely nominal damages) (w). 

Sometimes it has been said that liability for consequences does not 
extend so far in contract as in tort; but there is no real authority for 
any such rule (x). 

In England the Sale of Goods Act, 1893, s. 00, provides as 
follows 

“ (1) Where the seller wrongfully neglects or refuses to deliver 
the goods to the buyer, the buyer may maintain an action against the 
seller for damages for non-delivery. 

“ (2) The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary courses of events, from the seller’s 
breach of contract. 

“ (3) Where there is an available market for the goods in ques¬ 
tion, the measure of damages is primil facie to be ascertained by the 
difference between the contract price and the market or current price 

(u) British Wsstinglume, <hc. Co. Erie County, Natural Gas, ico. Co. v. 

V. Vrtderyround Ekctric, Ac. Co. [1912] Carrdl [1911] A. C. 106. 

A, C. 673, see per Loid Halditne at p.. 689. (la) Eric County, Ac,, Co's Case, 

(ti) Lc Blanche v. L. A N.-W. S, last note. 

Co. (1876) 1 C. P. Dir. 286, per James, (i) The "NoUiny Hill” (1884) 9 P 
L.J., at p. 309, and Melliah, LJ., at Dir. 106, 113. 
p. 313; approved by Jud. Comm, m 
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of goods at the time or times when they ought to have been delivered 8. 71, 
(y), or, if no time was fixed, then at the time of the refusal to 
deliver.” 

This section, though not of positive authority in British India, 
may be useful as a compendious and well-considered statement of the 
existing rule. 

As to the difference between contract and market price, it may be 
regarded as an application of the principle last stated us to the dis¬ 
appointed party’s right to fulfil the contract himself at the defaulting 
party’s cost, so far as it can reasonably be done. 

In the absence of any more specific rule applicable to the case, 
damages for the breach of a contract to perform any specified work are 
to bo “ assessed at the pecuniary amount of the difference between the 
state of the plaintiff upon the breach of the contract and what it 
would have been if the contract had been performed,” not the sum 
which it would cost to perform the contract, though in particular 
cases the result of either mode of calculation may be the same (z). 

Matters of external and collateral compensation, as by insurance 
(o), or by an access of profit to some only of plaintiffs suing jointly in 
another transaction which but for the breach of contract would not 
have taken place (6), or through a new contract with a third [icrson (c) 
are not taken into account for the purpose of reducing damages. The 
explanation to the present section does not appear to contradict this 
rule. The article on Damages by Mr. Blake Odgers, K.C., in the 
Encyclopasdia of the Laws of England, may be referred to as giving a 


(y) In India also the dalo of breach 
is the material date: a seller who 
holds on after the buyir’s default can 
recover no further loss, nor is he liable 
to allow for improvement due to later 
change in the market price: Jainal v. 
MooUa Datwod Sons A Co. [1916] 1 A. C. 
176,43 Ind. App. 8. 

(?) WigseU v. School for Indigent 
Blind (1882) 8 Q. B. Div. 357, 364, 
following Robinson v. Harman (1848) 
1 Ex. 855, Finch, Set Ca. 763, and 
Lock V. Furze (1866) L. R. 1 C. P. 
441. But there is a special nile as to 
covenanta to repair. See p. 418, below, 
(a) Bra^m v. 0. W. R. Co. (1874) 


L H. 10 Ex. 1. 

(6) Jebxn V. E. tk W. India DoeJe 
Co. (1875) L. R. 10 C. P. 300. 

(o) Jtnjner v. Weeks [1891] 2 Q. B- 
31, C. A ; Williams Bros. v. Ed. T. Azins 
[1914] A. C. 610, where tho House of 
Lords conclusively settled the rule. "It 
is immaterial what the buyer is intending 
to do with the purchased goods. He is 
entitled to recover the expense of putting 
himself into tho position of having those 
goods, and this he can do by going into 
the market and purchasing them at the 
market price ’’: Lord Moulton at pp. 
530,631. 
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S. 73. learned and careful summary of the whole subject down to its date, 
1907,2nd cd. We may add that the English rules appear to have been 
adopted in jurisdictions under the British flag but under systems of 
law differing generally from the Common Law and from one another. 

Explanation to s. 73: “ means which existed," etc.—This explana¬ 
tion has caused considerable difficulty in practice; the words “ means 
which existed of remedying the inconvenience ” have seemed obscure. 
No similar words are known to occur in English authorities, but the 
framers of the Act appear to have had in view the class of cases where, 
as W'e have just seen (d), the damages recoverable for consequential 
expenses are’limited by the test of what a prudent man might have 
reasonably done if the whole expense was to fall on himself. The 
words are also sufficient to cover the case of a party who omits to 
take natural and obvious means of diminisliing the loss incurred by 
the other party’s failure to i*;rform his contract. It seems on principle 
that in such a case consequential damage which might have been 
avoided by the exercise of common intelligence and prudence is not re¬ 
coverable : thus, if one has to replace goods that have not been 
delivered in time, and has recklessly or stupidly bought them at 
an excessive price, the seller in default remains chargeable only with 
the difference between the contract and the norimal market price. The 
rule must, of course, be applied with discretion; a man who lurs already 
put himself in the wrong by breaking his contract has no right to 
impose new and extraordinary duties on the aggrieved party. That 
party can be expected only to use ordinary and reasonable diligence, 
much less can he be expected to warrant success where the result of 
diligent endeavour is in its nature doubtful. 

In. this connection may be noted the observations of the Judicial 
Committee in Jamedv. iUooBo Dawood d Sem (e). “It is undoubted 
law that a plaintiff who sues for damages owes the duty of taking all 
reasonable steps to mitigate the loss consequent upon the breach and 
cannot claim as damages any sum which is due to his own neglect. 
But the loss to be ascertained is the loss at the date of the breach. If at 
that date the plaintiff could do something or did something which 


M Pp. 410,411, above. Cal. 493, 602. 

(e) (1916) L R. 43 I. A. 6, 10; 43 
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mitigated the damage, the defendant is entitled to the benefit of it, S. 78. 
SUmiforlh v. Lijall {/) is an illustration of this. Bu; the fad that by 
rea.son of the loss of the contract which this defendant has failed to 
perform the plaintiff obtains the benefit of another contract which is 
of value to him docs not entitle the defendant to the benefit of the 
later contract.” In Jamal’s case the plaintiff sold certain shares to the 
defendant to be delivered on or before December 30, 1911. The 
shares were tendered on December 30, but the defendant declined to 
take delivery or pay for them. The difference between the contract 
price and the market price on Decemter 30, that is, the date of 
the breach, amounted to Rs. 1,09,218. Between February 28, 1912, 
imd August, 1912, the plaintiff sold the shares in a rising market, 
thus realizing more than if he had sold on December 30,1911, namely 
a sum only of Rs. 79,802 less than the contract price. In March, 

1912, the plaintiff sued the defendant on the contract, claiming 
Rs. 1,09,218. The defendant contended that he was entitled to the 
benefit of the prices actually obtained in mitigation of damages, and 
the plaintiff was only entitled to recover Rs. 79,862; this contention 
was successful in the (hief Court of Lower Burma. But on appeal 
the Judicial Committee held that the measure of damages was the 
difference between the contract price and the market price at the dale 
of the breach. If the seller retains the .shares after the breach, the 
8iX!culation as to the way the market will subsecpicntly go is the 
speculation of the seller, not of the buyer: the seller cannot recover 
from the buyer the loss below the market price at the date of the 
breach if the market falls, nor is he liable to the purchaser for the 
profit if the market ri,scs ” (y). 

A. agrees to let his house to B. at a certain rent. B. refuses to 
take the house, and A. sues B. for damages. The Chief Court of the 
Punjab is re|)orted to have held that the measure of damages is the 
loss of rent suffered by A. after deducting such sum as A. could 
recover from another person by way of rent by making reasonable 
efforts to secure another tenant (h). We do not think the Court 
can have intended to lay down this or any like general proposition; 
reasonable efforts to secure a tenant do not produce any rent 

(/) (1830) 7 Bing. 169. (A) Lachmi Narain v. Fmton (1906) 

(g) 43 L A., at p. 10, 43 Cal. at p. Panj. Rec. no. 137. 

602. 
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78. until an actual tenant is found, and the interval may be con¬ 
siderable. The probabibty of such effort succeeding within a reason¬ 
able time must obviously depend on local and often on temporary 
circumstanees. 

Contracts relating to immovable property.—It is commonly said 
that where a person sustains loss by reason of a breach of contract he is 
prim4faac entitled, so far as money can do it, to be placed in the same 
situation with respect to damages as if the contract had been performed 
(j), though, as we have seen, this form of statement is open to some 
misunderstanding (j). Now this rule does not apply in English law to 
contracts for the purchase of immovable property. It was finally 
settled by the decision of the Home of Lords in Bain v. FothrgiU (/•) 
that a purchaser of real state cannot recover damages for the loss 
of his bargain, but only his deposit and expenses; and that even if 
the vendor knew that he had no title, nor any means of acquiring 
it, the purchaser may have a further remedy by an action for deceit, 
but not on the contract. The reason for this exceptional rule is that 
the purchaser of real estate in England must expect some degree of 
uncertainty as to whether a good title can be effectively made by the 
vendor, whereas the vendor of a chattel must know, or at all events 
is taken to know, what his right to the chattel is (1), 

The special rule does not, however, apply to the case of wilful 
default in giving possession (m), nor to an express covenant for quiet 
enjoyment in an executed conveyance («), nor to an executory agree¬ 
ment to make a title by a party who appears on the face of the agree¬ 
ment not to have any title at its date (o), nor, it seems, to unreasonable 
omission to complete the title by taking some definite step in the 


(t) Sobinmi v. Harman (1848) 1 

Ex. 856. 

(j) P. 412, above. 

(i) (1874) L. E. 7. H. L 168. 

(l) In the United States, where 

registry of title or of assurances, in 
some form, is universal, the reason is 
generally held not to exist, and the 
rule therefore not accepted: Sedgwick 
Elements of Damages, ad Jin. 

(m) EngeU v. Fitch, Ex. Ch. (1869) 
L. B. 4 Q. B. 659 (as to the authority 
of this case see per Byrne, J. [1902] 


1 Ch. at p. 195); Jaques v. JHiJlar 
(1877) 6 Ch. U. 153; Hoyal Brintol 
Permanent Budding Society v. Bomaek 
(1887) 35 Ch. D. 390. 

(n) Lock V. Furze, Ex, Ch. (1866) 
L R. 1 G P. 441. 

(o) Wall V. City of London R. P. 
Co. (1874) L. R. 9 Q. B. 249. The 
Court thought the case so clear that 
they did not delay judgment to see the 
result of Bain v. FotheryiU (above), 
then pending in the House of Lords; 
see L R 9 Q. B. at p. 262. 
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vendor’s power, such as applying for the lessor’s consent to an assign- 8. 
ment (p), nor to damages caused not by defect of title or any real 
difficulty of conveyancing, but by the vendor’s want of reasonable 
diligence in completing (j). 

The rule in Bain v. Fothergill was at one time assumed in the 
High Court of Bombay to be the law of British India. A pmchaser 
claimed to recover damages for the loss of his bargain, an4the Court 
disallowed his claim on the ground that the vendor had offered to 
do all that lay in her power to carry out her contract (r). No 
reference was made to the Contract Act, but the argument turned on 
the question whether the case came under the rule in Bain v. 
Foihrgill or the exception in Engell v. Fitch (s). The assumption so 
made by counsel and the Court was, it is submitted, erroneous. S. 

73 is general in its terms, and does not exclude the case of damages for 
breach of a contract to sell immovable property ((), and in fact 
the rule was not settled beyond question in England when the Act 
was passed. “The Legislature has not prescribed a different 
measure of damages in the case of contracts dealing with land from 
that laid down in the case of contracts relating to commodities ’’ (u). 
Where, therefore, a purchaser of land claims damages for the loss of his 
bargain, the question to be decided is whether the damage alleged to 
have been caused to him “ naturally arose in the usual course of things 
from such breach ’’; and in an ordinary case it would be difficult to 
hold otherwise. 

Even apart from the Act, the English rule is treated in its own 
jurisdiction as anomalous, and justified only by the peculiar conditions 
of English titles and conveyancing. It would therefore seem very 
doubtful whether, on the general principle of “ justice, equity, and 
good conscience,” it was ever applicable in British India. The view 

(p) thy V. Singldon [1899] 2 Ch. faith, to a vendor of a mortgaged house 
320, C. A., where, however, on the view who professed not to know where the 
taken by the Court of the facts, the titleAeeds were and made no inquiry 
default was wilful of the mortgagee. 

{}) Jom V. Oariimr [1902] 1 Ch. 191. (») P. 416, above. 

(r) PHamber v. Catmbai (1888) 11 (t) It is remarkabi ethat none of the 

Bom. 272. It is by no means clear illustrations to the section relate to con* 

that, on its own ground, the decision tracts for the sale of land, 

was correct. In England we should not (n) Per Farran, C.J., in Nagardas v, 
ascribe much diligence, not to say good Ahmedkhan (1895) 21 Bom, 175, 185. 

27 
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8 . 78. propounded above was recently approved by the High Court of 
Bombay in Ramhhoi v. Manmhandas (v). The case was, however 
one of wilful default on the part of the vendor in completing the title, 
and it was held, following Day v. Singktm [iv), that the purchaser 
was entitled to recover not only the deposit with interest and 
expenses, but the loss of his bargain. At the same time the 
Court expressed the opinion that the rule in Bain v. Fothergill (x) 
was not law in this country. “ As section 73 imposes no exception 
on the ordinary law as to damages, whatever the subject-matter 
of the contract, it seems to me that in cases of breach of 
contract for sale of an immovable property through inability on the 
vendor’s part to make a good title the damages must be assessed in 
the usual way, unless it can be shown that the parties to the contract 
expres.sly or impliedly contracted that this should not render the 
vendor liable to damages ” {y). A similar view has been expressed 
by the High Court of Calcutta ( 2 ). So, in a recent case before the 
Pull Bench of the Madras High Court (ct), it was held that a manager 
of a joint Hindu family who has agreed to sell immovable property 
belonging to himself and the minor members of the family is personally 
liable under this section for damages for failure to perform the con¬ 
tract when it is found that it is not binding on the minors, there being 
no necessity for the sale. It was also held that this liability was not 
affected by the fact that there was no misrepresentation on the part 
of the manager as to the necessity for sale, nor by the fact that the 
purchaser knew that he was buying from a manager of a joint family 
which comprised minors and that the Court may refuse specific 
performance against the minors. Where a vendor of land guarantees 
his title to the purchaser, and the latter is evicted from his holding 
he is entitled to recover the value of the land at the date of eviction, 
and not merely the purchase-money paid for it (6). 

Where a lessee’s covenant to deliver up the premises in good 
repair is broken at the end of the term, the measure of damages 

{(j) (1907) 32 Bom. 165. (z) Nabinckandra v. Krishna (1911) 

(lo) [1899] 2 Ch. 320, C. A. See note 38 C»L 468, at p. 466. 

(p), p. 417 above. (o) Adikmvan Kaidu v. Qvrmaiha 

(i) (1874)LB.7H.L 158. (1918) 40 Mad. 338. 

(y) Pet Macleod, J., 32 Bom. 166, (6) Noyardoa v. Akmedkhan (1895) 

171. 21 Bom. m 
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would on strict principle be the amount by which the value of the 8. 78 
reversion is diminished; but the difficulty and inconvenience of this 
calculation have led to the adoption, as the practical measure in such 
cases, of the reasonable cost of putting the premises into the state 
of repair in which they ought to have been left (c). In the case of a 
breach during the term the measure is, according to the more general 
standard, the diminution in the value of the reversion; and where the 
covenant is in a sub-lease expressed to be such, the intermediate 
lessor's liability to the superior lessor on the covenants in the 
original lease will be taken into account for this purpose (d), 

As to liability for loss of, or damage to, property delivered to 
common carriers, see Act III of 1805; and as to the liability of a 
railway company, see Act IX of 1890. 

Interest by way of damages.—Act XXXII of 1839 provides for 
the payment of interest by w'ay of damages in certain cases {e). Under 
that Act the Court may allow interest on debts or suins certain which 
are payable by an instrument in writing fron^ the time when the amount 
becomes payable where a time is fixed for payment, or, wlicrc no time 
is fixed, from tho date on wliich demand of payment is made in writing 
giving notice to the debtor that interest will be claimed. The question 


(c) Joijmr V. [1801] 2 Q. 13. 
81, C. A. 

(d) Conquest v. E(il:eils [18%] A. C. 
490. 

(e) I'lie Act consists of a single section 
which nins as follows 

“Whereas it is expedient to extend to 
tho territories under tho government of 
tho East India Company, as well within 
the jurisdiction of Her Majesty’s Courts 
as elsewhere, the provisions of the 
statute 3rd and 4th William IV., chapter 
42, section 28, and concerning the 
allowance of interest in certain cases. 

“Itis therefore hereby enacted that 
upon all debts or sums certain, payable 
at a certain time or otherwise, the Court 
before wliicli such debts or sums may 
be recovered may, if it shall think fit, 
allow interest to the creditor at a rate 


not exceeding tho current rate of in* 
tcrost from tho time when such debts or 
sums certain were payable, if such debts 
or sums bo payable by virtue of some 
written instrument at a certain time, or 
if payable otherwise, then from the time 
when demand of payment shall have 
been made in writing, so as such de¬ 
mand shall give notice to tho debtor 
that interest will be claimed from th^ 
date of such demand until the term of 
payment, provided that interest shall 
bo payable in all cases in which it is 
now payable by law.” 

It follows Lord Tenterdon’s Act, 
passed in England a few years earlier 
(3 & 4 Will. IV. c. 42, 8. 28), as to 
which see L. C. ^ D. R. Co. v. 8. E. 
R.Co. [1893]AC. 429. 
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73 . arose in a Madras case (/) whether interest could be recovered by way 
of damages under the present section (illustration (n)) where it was 
not recoverable under the Interest Act, and it was held that it could 
not be so recovered. The effect of the judgment in that case is that 
wherever interest could be claimed by way of damages—and illustra¬ 
tion (n) is an instance of such a case—it-should not be awarded, 
unless either the requirements of the Interest Act are complied with, 
or interest is recoverable at common law. 

In an Allahabad case {g) decided a year earlier the plaintiff sued 
the defendant as lessee (ibekadar) of a village for arrears of rent to¬ 
gether with interest, and it was held that, though under the N.-W. P. 
Rent Act (h) the defendant was not liable to pay interest on the arrears 
he was chargeable withinterest under s. 73 of the Contract Act. In the 
course of a very brief judgment the Court (i) said“ Illustration (n), 
of s. 73 shows that where a person breaks his contract to pay another a 
sum of money on a day certain specified he is liable for the principal 
sum due, together with interest up to the day of payment.” As to 
this decision it may be observed that no interest ought to have been 
allowed up to the date of the suit (j), as the provisions of the Rent Act 
which applied to the parties expressly exempted ihehadars from 
liability for such interest. On the point now before us the decision is 
directly opposed to that of the Madras Court. No reference was made 
to the Interest Act, and it does not appear from the report that the 
case came within that Act. 

The Madras decision has been followed by the Chief Court of the 
Punjab (h), but it has been dissented from by the High Court of 
Calcutta. According to the Calcutta Court, interest may be awarded 
as damages for wrongful detention of money under the present section, 
though there may be no agreement to pay interest and though the 


{/) Karndammal v. Peeru Meera 
Lewai Rouiheti (1897) 20 Mad. 481- 
{g) Oharuhiam Singh v. Davlat Singh 
(1896) 18 AIL 240. See also Qhanshiam 
Singh v. DavJat Singh (1896) A11.W. N. 69* 
(A) Act Xn, of 1881, a 34, Explana¬ 
tion. 


(i) Consisting erf Edge, C.J, and 
Aikman, J. 

(j) As to interest after suit, see s. 34 
of the Code of Civil Procedure, 1908. 

{k) Bura V. Shih (1901) Punj 
Rec. no. 104; Arpn Das v. Hakim Bat 
(1913) Punj. Rec. no. 39, p. 164. 
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case may not be covered by the Interest Act {1). This goes, indeed, 
beyond the English common law. S. 73 is merely declaratory of the 
common law as to damages (m), and no interest is allowed at common 
law by way of damages for mere wrongful detention of money. 

The rule of English Common Law, and therefore presumably of 
British India apart from the Interest Act, is “ that interest is not due 
on money secured ” even “ by a written instrument, unless it appears 
on the face of the instrument that interest was intended to be paid, or 
unless it be implied from the usage of trade, as in the case of ineroantilo 
instruments ” (w). “ At common law interest was not payable on 
ordinary debts, unless by agreement or by mercantile usage; nor could 
damages be given for non-payment of such debts ” (o). There doe.s 
not seem to be any sufficient ground for reading into illustration (n) 
to the present section an intention to abolish this rule and supersede 
the Act of 1839. Indeed, the illustration does not say that the 
defendant is necessarily liable to pay interest, but only assumes that 
he may be so under the Act of 1839 or otherwise, and says that he is 
not in any event liable for more. 

Breach of promise of marriage.—The principle on which 
damages are allowed by the English law as peculiar to the breach of a 
contract to marry arc not applicable to the case of the broach of a 
promise made by the father of a Mahomedan girl to give her in 
marriage. All that the plaintill is entitled to as against the father 
is the return of ornaments, clothes and other presents made by the 
plaintiff to the girl. The right to recover these is recognized by the 
Mahomedan law. Apart from that law the presents may be recovered 
cither under s. 05 or this section (p). 


(!) Khetra Mohan v. Nuhi Kumar 
(1917) 22 CaL W. N. 488 , Mahaimya 
Prasad v. Ram Khdamn (1911) 15 C)al. 
L. J. 684, 687. In Surja Narain v, 
Pratab Narain (1899) 26 Cal 966,964.965t 
Baneijee, J., was inclined to the view 
that interest cannot be claimed by way 
ofdamages under a. 72 in every case of 
detention of money, but only when 
actual loaa waa proved, aa where the 
creditor has to borrow money at interest 
from others on defoult in paym^t by the 
debtor. 


{n) Jamal v. MooUa Daood Sons d: 
Co. (1916) L. R. I. A. 6, II, 43 Cal. 493, 
503. 

(n) Page v. Neuman (1829) 9 B. & 
C. 378, 381; 33 R. R, 204, 206; wid 
see the English authorities reviewed by 
Lord Eerachell, L. C. d. D. R. Oo. 
V. 8 . E. R. Co. [1893] A. C. 429, 437 

«iq- 

(o) Lindlsy, LJ,, 5. (7, in C. A. 
[1892] 1 Ch. at p. 140, 

(p) Abdtd Razak v. Mahomed Huasm 
(1918) 42 Bom. 499. 
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Ii. 73, 74. The section applies only where a contract has been broken.—This 
would seem to need no proof or even statement, yet judicial affirmation 
of it has been necessary. A toll contractor who suffers loss in his 
income by reason of the discontinuance of the traffic, owing to plague 
regulations made by Govenunent consequent upon the outbreak of 
plague in the locality, has no cause of action against the Government 
to recover damages as on a breach of contract {q). There is no 
breach of contract involved in making the regulations; and one 
may add that such an action would not have been possible in any 
Western country. We fail to see how the pleader can have seriously 
thought he could make out a contract either actual or constructive 
between the plaintiff and the Government. 

74.—When a contract has been broken, if a sum is 
Compensation named in the contract as the amount to be 
trwt where°pSty ^ breach, or if the contract 

stipulated for. contains any other stipulation hy my of fenalty, 

the party complaining of the breach is entitled, whether or 
not actual damage or loss is proved to have been caused 
thereby, to receive from the party who has broken the con¬ 
tract reasonable compensation not exceeding the amount so 
named or, as the case may be, the pemlty stipJatedfor. 

Explanation.—A stipulation for increased interest from the 
date of defavk may be a stipndation by way of penalty. 

Exception.—When any person enters into any bail-bond, 
recognisance or other instrument of the same nature, or, 
imder the provisions of any law, or under the orders of the 
Government of India or of any local Government, gives any 
bond for the performanee of any public duty or act in which 
the public are interested, he shall be liable, upon breach of 
the condition of any such instrument, to pay the whole sum 
mentioned therein. 

feploMfion.—A person who enters into a contract with 
Government does not necessarily thereby undertake any 

(g) Seerdary of StaU for India v. AHvl Sahim (1902) 4 Bom. L B. 874. 
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public duty, or promise to do an act in which the public are '8* W 
interested. 

Ilhslrationi. 

(a) A. contracts with B. to pay B. Rs. 1,000 if ho fails to pay B. 

Rs. 500 on a given day. A. fails to pay B. Rs. 500 on tliat day. B. is entitled 
to recover from A. such compensation, not exceeding Rs. 1,000, as the Court 
considers reasonable. 

(b) A. contracts with B. that, if A. practises os a surgeon within 
Calcutta, ho will pay B. Rs. 5,000. A. practises as a surgeon in Calcutta. 

B. is entitled to such compensation, not exceeding Rs. 5,000, as tlio Court 
considers roasonablc. 

(c) A. gives a recognisance binding him in a penalty of Rs. 600 to 
appear in Court on a certain day. He forfeits his recognisance. He is liable 
to pay the whole penalty. 

(d) A. gives B. a bond for the repayment of Rs. 1,000 with interest 
at 12 per cent, at the end of six months, with a stipulation that, in cose 
of default, interest shall bo payable at the rate of 75 per cent, from the 
date of default. This is a stipulation by way of penalty, and B. is only en* 
titled to recover from A, such compensation o s the Court considers reasonable. 

(e) A., who owes money to B., a money-lender, undertakes to repay 
him by delivering to him 10 maunds of grain on a certain date, and 
stipulates that, in the event of his not delivering the stipulated amount by the 
stipulated date, he shall be liable to deliver 20 maunds. This is a 
stipulation by way of jionalty and B. is only entitled to reasonable 
compensation in caso of breach. 

(f) A. undertakes to repay B. a loan of Rs. 1,000 by five equal 
monthly instalments, with a stipulation that, in default of payment of any 
instalment, tho whole shall Ix'comodue. This stipulation is not by way of 
penalty, and the contract may bo enforced according to its terms. 

(g) A. borrows Rs. 100 from B., and gives him a bond for Rs. 200, 
payable by five-yearly instalments of Rs. 40, witli a stipulation that in 
default of payment by any instalment, the whole shall become due. This 
is a stipulation by way of penalty. 


Penalty and liquidated damages.—This section boldly cuts the most 
troublesome knot in the Common Law doctrine of damages. By the 
dommon Law parties may name a penal sum as due and payable on a 
ereaoh of contract, that sum being, according to the true intention of 
:bo parties, only a maximum of damages. In that case the real 
lamages, and no more, are recoverable. On the other hand, they 
nay by consent assess a fixed measure of damages, liquidated 
lamages as they are called, to avoid the difficulty that 
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', 8 .;: 74 . must often ba found in setting a pecuniary value on obligations not 

referable, on the face of them, to any commercial standard. So far 
this loots very well. The trouble is that even now the Courts have 
not arrived at clear or certain rules for deciding to which of these two 
classes a given stipulation for a penal or seemingly penal sum belongs. 
The only thing that is quite certain is that the use of the words 
“ penalty ” or “ liquidated damages ” is not decisive; and that even 
the addition of negative words purporting to exclude the other alter¬ 
native, for example “ as liquidated damages and not as a penalty ” (r), 
will not make it so. Two causes appear to have conspired to produce 
this anomalous result: a well-meant but perhaps not wholly well- 
informed endeavom' to imitate the equitable doctrine of giving relief 
against forfeiture (f), and, reinforcing this, a logical or arithmetical 
repugnance of the Common Law (perhaps connected with the canoni¬ 
cal prohibition of usury) (() to adimt that a greater sum of money can 
ever be due for the breach of an obligation to pay a smaller one. “'That 
a very large sum should become immediately payable in consequence 
of the non-payment of a very small sum, and that the former should 
not be considered as a penalty, appears to bo a contradiotion in terms ” 
(«). Accordingly a conventional larger sum agreed upon as payable 
in the event of failure to pay a smaller sum, or in such an event among 
others, is treated as penal only. Further, it is understood that 
“ where a sum is made payable by a contract to secure performance 
of several stipulations the damages for the breach of which respectively 

must be substantially different.that sum is primdfaok to be 

regarded as a penalty, and not as liquidated damages ” (c). The 
truth is that here, as in some other branches of the law, what once 
was a rule of pohey overriding the intention of the parties has bean 
turned into an artificial and more or less arbitrary rule of construction. 
The nearest approximation to a general test yet arrived at is that 
so-called liquidated damages will not be recoverable in full when the 

(r) In Kmbk v. Farren (1829) 6 (<) It must be remembered that in 

Bing. 141, 31 R. R. 366, a sum expressly the Middle Ages, and even later, nsory 
declared by the partks to be “ liquidated meant not taking exorbitant intemst, 
and ascertained damages, and not a but taking interest at all 
penalty or penal sum, or in the nature (u) Kmik t. Famn, 6 Bing, at 
thereof" was held to be a penalty. p. 148. 

(«) See per Jeeael, M.R., WaUis t. (v) A. L Smith, LJ., IFilion v. Love 
%ifk(1882)21Ch.Div.243,268. [1896] 1Q. B, 626,631. 
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Court thinks this would be extraragant or unconscionable having 8. 74 
regard to the circumstances of the particular case (w). But it is quite 
needless to enter in this place upon the somewhat confusing appbcation 
of the resulting distinctions, for the manifest purpo.se of the present 
section is to get rid of all these questions by carrying out the tendency 
of the Engbsh authorities to its full consequences. 

There may, again, bo a conventional sum which is neither damages 
nor penalty, but, as it has been called, a “ liquidated satisfaction ” {x),. 
the agreed price of liberty to do or omit something. In such a case 
there is merely a conditional or alternative promise which, if not open 
to any other objection, will take effect according to its tenns. 

Amendment.—There is no doubt that, as the section originally 
stood, it was intended to do away with the distinction between a 
penalty and liquidated damages (y). “ The sole object of the section 
appears to have been to provide for the class of cases to which Keinbk 
V. Famn ( 2 ) belongs, and in which the distinction between ‘ liquidated 
damages ’ and ‘ penalty ’ has given rise to so much didcrenoo of 
opinion in the English Courts ” (a). The first paragraph and the ex¬ 
planation following it were substituted for the paragraph as originally 
enacted by the Indian Contract Act Amendment Act VI of 1899, s. 4. 

The italicised w'ords indicate the portion newly added in the section. 
Illustrations (d), (e), (f), and (g) wore also inserted by the same Act. 

The marginal note to the section has also been altered; it originally 
itood thus: “ Title to compensation for breach of contract in which 
i sum is named as payable in case of brerich.” 

The first section of the Amendment Act provides that it shall come 
nto force on the first day of May, 1899, and that it shall apply to 

(ir) Clydebank Eiujineering Co. v. PvJkr v. Gkdu Ackm (1881) 3 Mad, 

'dasUmda [ 1 9 0 5 ] A. C. 5 (an appeal 224, 228; The Brahmaputra Tea Co., 
rom Scotland, but the Scottish law Ltd. v. Scarfh (1886) 11 Cal. 645, 660; 
loea not differ on this point from tho Deno Nath v. Bibamn Chandra (1899) 

3nglish); Webtler y. Bosanquet [1912] 27 Cat 421, 423; Nail Bam t. SiM6 
4. C. 394 (Jnd. Comm, from Ceylon). Dat (1882) 6 AIL 238, 241 ; Ditbar 
(j.) See Lord Elphirutone v. Monk- Sarkar v. Joyeri Kurmi (1898) 3 C, 
and Iron and Coal Co. (1888) 11 App. W. N. 43,45. 

Xatp.347. (r) 6 Bing. 141. 

(y) MaskMoBi T. Crow (1883) 9 CaL (a) Per Sargent, C.J., in VmarBan 
189, 692, per Wilson, J.; Vengideowara y. Salekhan (1892) 17 Bom. 106, 111, 
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74 . “ every contract in respect of which any suit is instituted or which is 

put in issue in any suit after the aforesaid date.” These words have 
already given rise to conflicting opinions. The Madras High Court 
has expressed an opinion that the words “contract in respect 
of which any suit is instituted ” apply to cases where a suit is brought 
to enforce a contract, or to have a contract set aside, and that the 
words “ contract which is put in issue ” apply to cases where it becomes 
necessary for the Court to adjudicate upon a contract, although the 
suit was not brought either to enforce it or to have it set aside. It is 
quite clear that where a suit is brought “ in respect of ” a contract the 
revised section will not apply to the contract imless the suit is “ insti¬ 
tuted ” after the commencement of the Amendment Act. It is, 
however, not so clear whether the words “ put in issue ” in any 
suit mean put in issue in any suit imliluted after the commencement 
of the Act. The Madras High Court would read the word “ institu¬ 
ted” after the words “put in issue in any suit.” The result, 
therefore, is that, according to that Court, the revised section would 
not apply to a contract “ put in issue ” in any suit unless the suit is 
instituted after the commencement of the Act (h). It was said by the 
Court that “ to construe it otherwise would lead to serious inconven¬ 
iences and anomalies, and that, having regard to the general scope of 
the amendments made by the Act and the canons of construction in 
cases where vested rights are affected or the legal character of past 
transactions is concerned, the Act should be construed as applying 
only to suits instituted after the commencement of the Act.” On the 
other hand, it has been held by the High Court of Allahabad, without 
reference to the Madras case or to the possible difference of opinion 
on the point, that it is enough for the application of the revised section 
that the contract is “ put in issue,” after the commencement of the 
Act, though the suit in which it is put in issue may have been instituted 
before that date. Where a suit was, therefore, brought by a creditor 
before the commencement of the Act to recover the principal and inter¬ 
est due on a bond, and the defendants filed their written statement 
after the commencement of the Act,objecting inter alia to the enhanced 
rate of interest charged in the bond, it was held that the contract was, 


(6) Smiam v. Sankara (1901) 95 Mad. 343,348; Chirm v. Pedda (1902) 26 Mad. 445. 
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under the circumstances, “ put in issue ” after the commencement S. 74 
of the Act, and that the revised section, therefore, applied to the case 
(c). As to this decision, it may be remarked that it ignores the dis¬ 
tinction between a suit “ in respect of ” a contract and suit in which 
the contract is “ put in issue.” The suit was to recover the principal 
and interest due on the bond, and it was, therefore," in respect of ” 
the bond. If the bond be said in such a case to be “ put in iss\io,” it is 
difficult to conceive cases in which there could be a suit “in respect of ” 
it. We think that, on the whole, the distinction drawn by the Madras 
Court between the words “ in respect of ” and “ put in issue ” is 
sound, and that the revised section does not apply unless the suit is 
instituted after the commencement of the Act, whether it be one 
“ in respect of ” the contract, or one in which the contract is “ put in 
is.sue.” 

The first paragraph of the section stood as follows before the 
amendment 

“ When a contract has been broken, if a sum is named in the 
contract as the amoimt to be paid in case of such breach, the party 
complaining of the breach is entitled, whether or not actual damage or 
loss is proved to have been caused thereby, to receive from the party 
who has broken the contract reasonable compensation not exceeding 
the amount so named.” 

Stipulations for interest.—liy far the largci-t number of cases 
decided under tho original paragraph related to stipulations providing 
for interest. Those stipulations may be divided into the following five 
classes 

I. Stipulations for payment of interest at a higher rate on default 
on the part of the debtor to pay the prineipal or part thereof or interest 
on the due date, and these may again be subdivided into. 

(a) Stipulations for payment of enhanced interest from the date 
of (he bond, and 

(b) Those for payment of such interest from the date of defauU ; 

II. Stipulations for payment on default of compound interest, 
which may be subdivided into. 

(a) Stipulations for payment of compound interest at the same 
rate as simple interest, and 

(c) Brij Bhukhan y, Sami-vd4in (1902) 25 All 169. 
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8 . 74. (b) Those for payment of compound interest at a rate higher 

than simple interest, or for payment of an increased rate of interest 
and compound interest at that rate; 

III. Stipuiations for payment of interest at a specified rate 
if the principal or a part thereof is not paid on the due date; 

IV. Stipulations for payment of interest at a lower rate if 
interest paid on due dates. 

V. Stipulations for payment of interest from the date of the 
bond, but at an exorbitant rate. 

There has been considerable conflict in the decisions of the several 
High Courts on the section in its original form, especially as regards 
stipulations comprised in Class I. That section applied only to 
contracts in which a sum was mtmd as the amount to be paid in case 
of the breach thereof, and the conflict arose owing to different inter¬ 
pretations put upon the expression “ named.” The section has been 
amended to put an end to the divergent views taken by the 
Courts, and is now “ amplified so as to make it apply in terms to all 
stipulations by way of penalty, whether the penalty consists of a 
sum named or not ” (d). 

The stipulations comprised in the above classes and the eifect of 
the amendment are considered below:— 

I. Stipulations for enhanced rate of interest—Such a stipulation 
occurring in a contract may be of a twofold character: (1) it may either 
provide for payment of interest at an increased rate from the dote of the 
cemirad on failure of the debtor to pay on the due date the intere.st or 
principal or an instalment of principal, or (2) it may provide for pay¬ 
ment at a higher rate from the dale of default only. Thus if A. borrows 
Es. 1,000 from B. on Ist June, 1902, A. may give a bond to B. for the 
repayment of the loan on Ist June 1903, with interest at 12 per cent, 
per aimum, with a stipulation either that in case of default interest shall 
be payable at the rate of 26 per cent, from the dote of (he bond, namely, 
Ist June, 1902, or from the date of default, namely, 1st June, 1903. In 

(i) See Bombay Government Garntte. 1898, Part VI, p.36 (Statement of Objecte 
and HoaeooB). 
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the former case it has been held that the stipulation always (e) amounts S; 
to a penalty, and the provisions of s. 74 apply, so that the Court may 
relieve the debtor, and award only such compensation to the creditor as 
it considers reasonable (/). In the latter case, where the increased 
rate of interest is stipulated to have operation only from the date of 
default, the provision has not generally been regarded as a penalty (y). 

The section as it stood before the amendment required as one essential 
condition that there should be “ a sum named in the contract 
as the amount to be paid in case of breach.” Where the stipulation 
for the higher rate of interest is to operate from the date of the bond, 
there is invariably in such a case “ a sum natned in the contract as 
the amount to be paid in case of breach.” Thus in the illustration 
given above A. would bo liable on default to pay B. Es. 1,250, 
though, if he repaid the loan on the due date, the principal 
with interest would have amounted to Rs. 1,120 only. But no such 
sum can be said to be named in the contract, where the increased rate 
is to commence from the date of default, for “ at the moment of the 
breach no larger sum can be exacted by the creditor.” The distinction 


(e) The leading case on the subject is 
Mackinlodh v. Croxo (1883) 9 Cal. 689. 
The result of tho oases will bo found 
summarised in Umrkhan v. SaUkltan 
(1892) 17 Bom. 106, 113, 114, and in 
Abdul Oani v. Navdld (1902) 30 Cal. 
15, 17. In the former case it is stated 
that a stipulation for a higher rate of 
interest is “generally” a penalty, in 
the latter that it, has “always” been 
held as a penalty. Th<‘ rurront of de¬ 
cisions justihes the use of tho latter 
expression. 

(/) Muthura Persad v. J/uggun Kooer 
(1883) 9 Cal. 816; Sungut Ld v. liaij- 
nalh Roy (1886) 13 CaL 164; Kaia- 
chand Kyal v. Shth Ckunder (1892) 19 
CaL 392; Ranicskwar Prosad Singh v. 
fiat Sham Kishen (1901) 29 CaL 43, 
60; Sajaji v. Maruti (1889) 14 Bora. 
274; Trimbak v. Bhagchand (1902) 27 
Bom. 21; Vengideswara v. Ghaiu Aden 
(1881) 3 ilad, 224; VylhUinga v. Sunda- 
rc^pa (1882) 6 Mad, 167; Nanjappa v. 


Nanjappa (1888) 12 Mad. 101; Oopaludu 
V. Venkatarafnam (1894) 18 Mail. 175; 
Khurram Siwjh v. Bhawani Rakhsh 
(1881) 3 AU. 440; Kkarag Singh V. Bhola 
Nath (1881) 4 All. 8; Narain Das v. 
Chait Ram (1884) 0 All. 179. See also 
Rasaji v. Sayana (1809) 6 B. H. C. A. C. 7; 
Biclwok Nath v. Ram Lochun (1873) 11 
B. L. R. 135; Sunder Koer v. Kai Sham 
Krishen (1907) 34 CaL 150, 157, L. R. 34 
Ind. Ap. 9. 

(f/) Mackintosh v. Bunt (1877) 2 Cal. 
202; Mackintosh v. Crow (1883) 9 Cal. 
689; Deno Nath v. Nibaran Chandra 
(1899) 27 Cal. 421, 425; AHul Oani 
V. Nandid (1902) 30 CaL 15; DuUabh- 
das V. Lakskrmndas (1889) 14 Bom. 
200; Umarkhan v. Salekhan (1892) 17 
Bora. 106; Jaganadham v. Ragunadha 
(1886) 9 Mod. 276; Pcfioaamt Thdavar 
V. Subramanian Asari (1904) 14 
L J. 136; Td Chand v. Morice (1877) 
Punj. Rec. no. 6; Honda Mai v. Muham^ 
mad Baksk (1879) Pimj. Rec. no. 01. 
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8. 74 . between the two classes of cases was thus stated by the Madras High 
Court 

“ By the cases in this country it is well established that an agree¬ 
ment to pay a sum of money on a given day with interest at a certain 
rate, with a stipulation that in default the debtor shall iherux forward 
pay a higher rate of interest, is strictly enforceable. In such an 
agreement no question of penalty arises, because it imposes [no| 
obligation on the debtor to pay a larger sum than what was originally 
due. In the words of s. 74 of the Contract Act, no .sum is mmed a.s 
the amount to be paid in case of such breach. At the moment of the 
breach no larger sum can be e.vacted by the creditor, but from 
that date the tenns on which the debtor holds the money become less 
favourable. By the default he accepts the alternative arrangement of 
paying a higher rate of interest for the future. On the other hand, 
where the stipulation i.s that on default the higher rate shall be payable 
from the dale of ih orujiml ohligalm, the debtor does on default, 
become immediately liable for a larger sum, viz., the difference between 
the enhanced and the original rate of interest already due ” (A). 

It has been stated above that a stipirlatiou for an increased rate of 
interest from the dale of difmlt is not geiterally a ircnalty; but such a 
stipulation may in some cases be penal. Whether it is a penalty or not 
is a question of construction. “ It is for the Court to decide on the 
facts of the particular case whether the stipulation is or is not a stipu¬ 
lation by way of penalty” (r). In each of these cases the decision of 
the question depends, in effect, upon the construction of the document, 
and upon ascertaining what the patties really intended by it (j). 
“ Such a contract as to interest must, we think, be held valid where 
there is no question of fraud or oppression, improper dealing, exorbit¬ 
ant amount, dealing with an ignorant person, or the like considera¬ 
tions’’(it). For “it is of the utmost importance as regards 
contracts between adult persons not under disability and at arm’s 

(A) tlan^fpa v. (1888) 12 424. 

Mad. 181,166,167. i]‘) Surya Narain Singh y. Jogendra 

(i) Abbakke H^gadlhi v. Kinhiamma Narain Boy (1892) 20 Cal. 360, 364, 

SheUy (1906) 29 Mad. 491,496. per Pigot, J., cited in 26 Cal. 300, at 

(j) Per Maclean, C.J., mDenoNath p. 310. 

V. Nibaran Chandra (1899) 27 Cal 421, 



INTEBEST BY WAY OP PENALTY. 


431 


length that the Courte of law should maintain the performance of 8 . 74 . 
the contracts according to the intention of the parties ” (i). On 
the other hand, the stipulation will be held penal, so as to relieve 
the debtor from his contractual obligation, if “ the enhanced 
rate be such as to lead to the conclusion that it could not have 
been intended to bo part of the primary contract between the 
parties ” (»«), or where there are equitable considerations which 
would render the bargain unconscionable. But the ndief, where a 
proper case was made out lor it, was granted by the Court in its 
equitable jurisdiction, and not under s. 74, for the section as it stood 
before the amendment was held not to apply to the class of stipula¬ 
tions now under consideration (n). The relief granted, however, was 
the same whether it was imder the Court’s equitable jurisdiction or 
'under the provisions of the section (o). And as to Act XXVIII of 
185.5 (repealing usuary laws) it was held that it did not affect the 
e()uitable jurisdiction of Courts to relieve against a penalty (»i). 

How far the amendment in the section made by Act VI of 1899 has 
affected the case law prior to it may be conveniently considered here. 

The section as it stood before the amendment applied only to those 
stipulations for enhanced interest when a sum was named in the 
contract as the amormt to be paid in case of breach. It was held irot 
to apply to any stipulation for increased interest when the higher rate 
commenced from the date of default. Belief, therefore, whore such a 
.stipulation was penal,was given not under the provisions of the section, 
but in the exercise of the Court’s equitable jiuisdiction. The section 
as it now stand,s brings within its ojreration all stipulations in the 
nature of a penalty, as will be seen from the words “ any other stipu¬ 
lation by way of penalty.” The result, therefore, is that in the case 
of a stipulation for a liighet rate of interest from the date of default 
relief will now be granted, wherever such a stipulation is penal, under 
the provisions of this section {p), and it will not bo necessary for 

(/) IValtu V. Smith (1882) 21 Ch. eialra Roif v, Sernjuddin A/ta/ncd (1898) 

Div. 243, cited in 27 Cal, 421, 424. 2 C. W. N. 234; Manoo Bepari v. Durga 

(m) Per Sargent, C..J., in Umirkhan Churn Saha (1898) 2 C. W. N. 333. 

V. Salekhan (1892) 17 Bom. 106, 113, AMulOaai v. NaadW (1902) 30 Cat 16.’ 

(o) Abdul Qani v. Nandlal (1902| 

(n) Umarkhan v. Sakkhan (1892) 17 30 Cat 15,10. 

Bom. 106; Fardhan Bhukban Lai v (p) See Velchand v, Fla^ (1911) 
h/arsing Dyal (1898) 26 Cal. 300; Ram. 36 Bom. IM. 
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8 . 74. Courts to resort to their equitable jurisdiction to grant relief on that 
score. In other respects, the law as to stipulations for enhanced rate 
of interest remains what it was under the old section. The Explana¬ 
tion to the section is simply a legislative recognition of the proposition 
laid down in the undermentioned cases {q) that a stipulation for 
enhanced interest from the date of default may be a stipulation ty 
way of penalty (r). Illustration (d), which was added in the Act by 
Act VI of 1899, is an instance of such a stipulation. The increase of 
interest from 12 to 75 per cent., is of itself so exorbitant, as, in the 
language of Sargent, C.J., “ to lead to the conclusion that it could 
not have been intended to be part of the primary contract between 
the parties ” (s). 

On the whole the law as to enhanced rate of interest under the 
section as amended may now be stated as follows:— 

(a) A stipulation for increased interest from the date of the 
bond is always in the nature of a penalty, and relief will be granted 


(b) A stipulation for increased interest from the date of default 
may be a stipulation by way of penalty, and whenever it is so relief 
will be granted under the section as amended, and not independently 
of it as before the amendment. Whether such a stipulation is peiral is 
a question of construction dependent upon the considerations set 
out above. 

It should be stated that the current of decisions in Calcutta and 
Madras laying down the distinction between a proviso for retrospective 
enhancement of interest and a proviso for enhanced interest from the 
date of default, and treating the former as a penalty, was for some time 
broken owing to a decision of the Privy Council in Balkishen Das v. 
Run Bahadur Singh (/,). That case related to the construction of a 
decree which was founded on a solehnama between the parties and to 
the right of the appellant to execute to the extent of the provisions of 
that decree when properly construed. The decree was for payment 


(q) Umarkhan v. Sakkhan (1892) 17. 
Bom. 106, 113, 114; Pardban Bhukhan 
Lai T. Narsirtg Dyd (1898) 26 Cal. 
300,310. 

(r) Sardcaranarayana Vadhyar v. 
Sankarammyana Ayyar (1901) 25 Mad. 


343, 347. 

(j) VmarkJian v. Sakkhan (18^) 17 
Bom. 106, 113, 114. 

(0 (1883) 10 CaL 305 ; L R. 10 
Ind. Ap. 162. 




EfTERESl BY WAY OP PEINALTY. 


433 - 


of money by instalments with interest at 6 per cent., and it was con¬ 
strued, to provide for three contingencies, one of which was that on 
default of payment of the first instalment interest should be paid at 
.t« 12 pet cent, from the date of the decree. The Judicial Committee held 
that the stipulalion for the higher rate of interest from the date of the 
decree was not a penalty, and added that, oven if it were so, the 
stipulation was not unreasonable, inasmuch as it was a mere stipu¬ 
lation of interest at 12 instead of 6 per cent, per annum in a given 
state of ijiroumstances. Following this decision, it was held in 
some cases (m) that a stipulation in a contract for a higher rate of 
interest from the dote of'the conirad is not unenforceable, and that 
it cannot be treated as a penalty, but must be interpreted, as other 
parts of a written contract should be interpreted, according to the 
expressed intention of the patties. Those oases, however, ate no 
longer of any authority, and in later oases (o) the decision of the 
Privy Council waa held not to be applicable to the class of cases under 
consideration and the Courts reverted to the former view they 
had taken of s. 74 as originally enacted. So fat as the Allahabad 
High Court goes, there have been only two oases (*) under the old 
section since the Privy Council decision, and that decision was 
followed in both of them. In the later of the two cases it was held 


(ii) Baij Nalh Siiujh v. Shah AH 
Hasain (1886) 14 Cal 248; Basavayya 
V. SxMamzu (1888) 11 Mad. 294; 
Narayanammi Natdu v. Narayana Rau 
(1893) 17 Mad. 62. S™ also Arjan 
BM V. Asgar AH (18S(i) 13 Cal. 200, 
203, where the note of discord was first 
struck; .see also Arula ilaulry v. 
WakiUhu Chinnayen (1864) 2 M H, C. 
205. 

(v) Kalachand Kyal v. Chunder 
(1892) 19 (Jal. 392, overruling Baij Noth 
Singh V. Shah AU Hosain (1886) 14 
Cal 248; Said Nath Dai v. Shamanand 
Dai (1894) 22 CW. 143; Pardhan Bku- 
khan Lai v. Narsing Dyal (1898) 26 Cal. 
300; Deno Nath r Nibaran Chandra 
(1899) 27 Cal 421; Ramesmr Prosad 
Singh t. Sot Sham Kishen (1901) 29 
Cal 43; iMtd Qani v. Nandlal (1902) 


30 Citl 16; Nanjappa v. Nanjappa \ 
(1888) 12 Mad. 161 (no reference is 
made in this case to the earlier caa'; 
of Basavayya v. Suhbarasa (1888) 11 
Mod. 294, which followed the Privy 
Council decision); Oopaludu v. Vtn- 
kaiaratnam (1894) 18 Mad. 176; 

Sanharanarayana Vadhyar v. SanJeara- 
narayana Ayyar (1901) 26 Mad. 343; 
Annamalai Chetty v. Veerabadram 
Chdty (1002) 26 Mad, 111. 

(uj) For reasons see Nanjappa v. A'on* 
jappa (1888) 12 Mad. 161, 166, 166; 
Kalachatid Kyal v. ShU> Chunder (1862) 
10 Cal 302, 366; Uinarkhan r. SaUkhan 
(1892) 17 Bom. 106, 112. 

(a;) Banwari, Das v. Muhammad 
Moihiat (1887) 9 All 690; Banke 
Behari v. Sundar Lai (1893) 16 All. 
232. 
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8. 74. by a full Bench of that Court that s. 74 as originally enacted did not 
apply to an agreement to pay alternative rales of interest whether 
tho higher rate was payable from the date of the contract or ?tom 
the date of default, on the ground that it could not be said in either 

case that there was a sum named in the contract as tho amount to be 

* 

paid in case of breach {y). The Explanation to the amended 
section read with illustration (d) makes it clear beyond all doubt that 
the section as amended applies to stipulations for alternative rates 
of interest, and the newly added words “any other slipulation 
by way of penalty ” are wide enough to comprise cases in which no 
sum may be named as the amount to be paid in case of breach [i). 
And it has now been held by the High Court of Allahabad under 
tho revised section that a stipulation for enhanced interest as from 
the date of the bond is a stipulation by way of penalty h<). 

A. lends money to B. at interest at Bs. 2-8-0 per cent, per month. 
Subsequently, on a settlement of accounts between the parties, it is 
agreed that A. should charge interest at tlie rate only of 8 annas per 
cent, per month on the balance due, if the same was paid within a 
certain date; but if not so paid, B. should pay tho balance with interest 
at the original rate of Rs. 2-8-0 per cent, per month. The stipulation 
for tho payment of interest at Rsi 2-8-0 per cent, pci month in default 

(y) Sec also Baij Nath Singh v. Shah ‘named’ does not make any difference. 

' Ali Hosain (1886) 14 Cal. 248, where Tho whole amount which in consequence 
Mittcr, J., said: “ In either of tho of tho breach would be payable to tho 

eases mentioned above no amount is creditor cannot be precisely ascertained 
vatmd in tho contract as tho amount on tho date of tho breach even by 
to bo paid in case of breach. It is true aritknctical calculation, because tho 
that on tho date wlien the breach took broach continues so long os tiio money 
place the amount that under the con- is not repaid after due date, and, there- 
tract would bo due on that date to tho foro, to use tho language used in the 
creditor could bo ascertained by rith- judgment of Mr. Justice Wilson, ‘no 
metical calculation, but that is not a one can say at the time of tho breach 
case whore it can be said that at what the sum will be.’" 
amount is mmed in tho contract as (z) In Annamalai CkeUy v. Vembad- 
the amount to bo paid in ca^ of a ram Ckeihj (1902) 26 Mad. Ill, It was 
breach. Then, agaiij, the amount which assumed that the section as amended 
may bo ascertained by such calculations applied to cases of alternative rates of 
is notthewholo amoiuj.t which is named interest. 

in the contract as the ’amount to bo (a) BHj Bhukhan v. 8ami-ud-din 
paid in case of a breach, even if it be (1902) 25 All. 169. 
conceded that the use of the word 
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of payment of the balance within the fixed period is not by way of 8. 
penalty. “ Here the higher rate of interest was only that origimUy 
payable under the bond: and the new bargain was merely a concession 
to the [debtor] of which he failed to take advantage. This is not the 
case of a lower rate of interest being mentioned in the bond, with a 
provision that, if the debt bo not paid, a higher rate shall prevail as 
from the date of the loan ” (b). 

II. Stipulations for compound interest (c).—A stipulation in a 
bond for payment of compound interest on failure to pray simple in¬ 
terest at the same rate as was payable upon the principal i.s not a 
penalty within the meaning of this section (jf). But a stijmlation for 
the payment of compound interest at a rate higher than that of 
simple interest is a jrenalty within the meaning of this section, and 
would bo relieved against. As observed by the Judicial Committee 
in Sunder Kocr v. Rai Sham Krishen (e), “ compound interest is in 
itself perfectly legal, but compound interest at a rate exceeding 
the rate of interest on the principal moneys, being in excess of 
and outside the ordinary and usual stipulation, may well be 
regarded as in the nature of a prcnalty.” Thus where a bond 
provided that interest should be payable at the end of each year 
at the rate of Rs. 1-4 per cent. ])er mensem, and that in default 
compound interest should be paid at the increased rate of Ru. 3-2 
per cent, per mensem, it was hekl that the stipulation was one by 
way of penalty, and the Court allowed compound interest at the same 
rate as simple interest (/). 


(b) Kiriit ChuruJ^ Chaikrji v. Alkin- 
m (1906} 10 C. W. N. G40. 

{(') “ The Courts do not lean towards 
coro]X)und interest, they do not awanl 
it in the absence of stipulation; but 
where there is a clear agreoinent for its 
payment it is, in tho aUsonce of dis¬ 
entitling circunietonces, allowed ”: 
Hari Lahu PaiU v. Ramji VaM Paitdu 
(1904) 28 Bom. 371, 377. 

(d) Oanga Dayal v. Bachdiu ImI 
(1902) 26 Ail. 26; Surya Narain v. 
Jagendra A’oniin (1892) 20 Cal. 360 ; 

BolA T. FaUh Sitigh (1883) 6 


All. 63; Janki Das v. Ahnad Husain 
(1902) 2i) All. 159 ; Mul Singh v. Ktshtn 
(Jopd (1904) Pdnj. lint. no. 58; Lckhi 
CJmul v. Pear Ckand (1917) 2 Pat. L. J. 
283; Abdul Ali v. Puran Mai (1914) 
Punj. Roc. no. 82, p. 289. 

(e) (1906 ) 34 Cal. 150, at p. 158; 
L. R. 34 Ind. Ap. 9. 

(/) Paid Nath Das v. Shamanand 
Das (18^) 23 Cal. 143,155, 156, followed 
in Satnmvar Prosad Singh t. Sai 0ham 
Kishen (1901) 29 Cal. 43, 51; Annamtai 
Cheity V. Veerabadram Ch^y{W^) 28 
&lad. 111. 
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8, 74. 


' Simitely it was laid down in an Allahabad case that a stipulation 
that in default of payment of interest when due the debtor should pay 
an increased rate of interest as well as compound interest amounts to a 


penalty (j). The ground of the decision was that the two stipulations put 
together could not be regarded as a fair agreement with reference to the 
loss sustained by the lender by reason of the breach of the contract. By 
the terms of the bond in that case the interest was to bo at the rate of 9 


per cent, per annum, and was payable yearly, and there was a proviso 
that if it was not paid when due it should be increased to 15 per cent, 
per annum, and should be calculated as compound and not as simple 
interest (h). This case was dissented from by the Madras High Couit. 
The bond in that case provided that, if any instalment of intere.st 
(which was 2 per cent, pot mensem) was not paid on the due date, the 
debtor should pay compound interest at the same rate “ from the 
expiry of the instalment,” and that, if the principal was not paid 
within a year, he should “ from that date ” pay interest at an cnlianced 
rate, namely, 3 per cent, per mensem. The Court said that the only 
question was whether an agreement to pay an increased rate of interest 
as well as compound interest amounted to a penalty, and held that 
there was nothing penal in the bond, putting the decision on the 
ground that, if parties enter into extortionate bargains with their 
eyes open, they are not entitled to relief unless the imfair nature of the 
transaction was not known to them, advantage having been taken 
of youth, ignorance, or credulity (*). 

No reference was made in either of these cases to s. 74 of the Act. 


It is submitted that the facts in the two cases were quite difierent and 
gave rise to difierent questions. In the Allahabad case the debtor 


(g) Dip Narain Bai v. Dipan Bai 
(1888) 8 AU. 186. 

(A) The Court reduced the inteiest to 
R«. 9 per cent, per &nnum rochoned at 
compound inteiest with yearly rosts up 
to the due date of payment. 

(t) Appa Ran v. Surganarayana 
(1887) 10 Mad. 2(^. The terms of the 
bond as respects interest wore as fol¬ 
lows : “ Should 1 so fail to pay the 
amount of interest, I shall pay the 
interest as 2 per oent. per month, as 
Stated abore on the amount of the 


interest also from the expiry of the 
instalment. shall pay the principal, 
the amount of inteiest due, and the 
amount of interest thereon within one 
year. Should I fail to clear a year 
hence the whole amount doe to you, I 
shall pay you the whole of the amount 
due together with interest on it from 
that date at the rate of 3 per oent. per 
month.” See Abbakke BeggaMi r. 
Kinhiamm BhUy (1906) 29 Mad. 491, 
at p. 496. 
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became liable on default to pay a higher rate of interest not from 
the dak of default, that is, the date on which the instalment of interest 
became due, but, so far as it appears from the report, from the date of 
the commencement of each instalment of interest (y). This 
stipulation would of itself bo now regarded as jrenal independently of 
the condition for payment of coniiroiurd interest. But the liability 
on default under the terms of tire botrd w'as not only to pay the 
enhanced rate from the date of the commerreement of each instalment, 
but also compound interest at that rate-a stronger case than the 
one which merely provides for comiround interest at a rate higher 
than simple interest. In the Madras case, on the other hand, the first 
.stipulation for compound interest at the same rate as simple interest 
was lawful, though the second stipulation for payment of interest at 
an increased rate from the date ofdefmll {k) may or may not bo one by 
way of penalty accorditrg to the ciicumstanccs of the case (sea Expla¬ 
nation to the section, p. 422, above). 

The di.stinction has been explained by the .Judicial Commilteo: 
“ The Indian Courts have invariably held that where (as in the 
present case) the stipulation is rctrospeel ive and the ittcrcased 
interest runs from the date of the bond and not merely front the date 
of default, it is always to be considered as a penalty, because an 
additional money p.ayment in tliat case becomes immediately payable 
by the mortgagor. Their Lordships acrept that view of the statute” (I). 

A stipulation that iirterest iir anear shall be capitalised and 
added to the principal sitnr and that the whole shall carry interest 
at the contract rate is not by way of penally (m). 

in. Stipulations for payment of interest if principal not paid on due 
date.—We next proceed to consider cases where the bond does not 
provide for the payment of two rates of interest, one lower and the 


(j) Tho terms of tho bond aro not set (A) The words in the bond are " from 
out in the report Tho only other con- that date,” winch obviously mean 

struction would be that the higher rate “from tho expiratiirn of the year’* 

was to be paid from the date fixed for being tho period of the loan, 
the payment of the ijislatinenls with {1) Sundar Kocr v. Sham Krinhen 
compound interest, in which event the (1906) L. B. 34 Ind. Ap. 9» 17; 34 

case would be one of payment of com- .Cal. 150. 

pound interest at a rate higher than (w) Sarju Prasad t. Bmi Hadho 
that of simple interest, (1883) AIL W. N. 2t)8. 
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W. other higher, but for the payment of interest at one specified rate if the’ 
principal money or part thereof is not paid within a stipulated period. 
The decisions on the subject are not quite uniform and require 
examination. But before doing so it may be as well to note 
the provisions ol Ait XXVIII of 1855, as they have a 
close beating on the subject. That Act abolished all usury laws, 
and s. 2 thereof provides that “in any suit in which interest is 
recoverable the amount shall be adjudged or decreed by the Court 
at the rate (if any) agreed upon by the parties, and if iro rate 
shall have been agreed upon at such a rate as the Court shall deem 
reasonable.” It will have been observed from what has preceded 
that the provisions of the Act of 1855 do not apply, and the Court 
will not decr ee interest at the agreed r.ate where 1 he agreement provides 
lor alternative rates of interest, .and the stipulation for the higher rate 
of interest i.s one by way of penalty. .Such stipulations would now 
comr within the sciqw of .s. 74, and the provisions of the said Act are so 
far irrodilied by that section (//). Where, however, there is a stipulation 
for a singh rate of interest, the <|uestion arise.s whether the provisions 
of s. 2 of Act XXVllI of 1855 invariably apply to all such cases, so 
that the Court shorrld award the agreed rate of interest, or whctlr^i 
any relief could bo granted where such rate ap|)cars to the Court to be 
penal, and if so whether this could be done urrd.'r s. 74 as now .amended. 
In Motaji V. ShsUi Hasen (o), where a promr.ssory note, after stipulating 
for paymerrt by monthly instalments wiliwut interest, provided for 
irrtorcst at the rate ol 75 per cent, per annum in default of payment 
of any one instalmcrrt, it was held by the High Court of Bombay that 
the stipulation for interest was a penalty. In Pam v. Oovind (p) a 
promissory note provided for repayment of principal witluml interest 
within three months from the date thereof, and that in default interest 
shou'd be paid at 75 per cent, per annum. It was held by the sante 
Court, following Motoji v. Shekh llusen {q), that the rate of interest 
was a penalty, and that Act XXVIII of 1855 did not destroy the 


{») The contrary view taken in Baij (o) (1809) 6 B. H. C. A. C. 8. 

Nalh SinijS v. Shak Ali Homin (1880), (y) (1873) 10 B. H. C. 382. 

14 Cal. 248, and Banhe Behari v, Suit’ (^) With which case, it was said, the 
dor Lot (1893) 15 All. 232, 236 ft seq. case was on all fouia: lb. 383. 
cannot now be austained, 
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equitable jurisdiction of the Courts to relieve against a penalty (r). 
In Bamidhar v, Bu Alt Khan (s) the defendant agreed to 
repay to the plaintiff a loan of Rs. 50 on a ceitain date, 
and in default to pay interest at Re. 1 per day, that is, at the 
rate of Rs. 730 per cent, per annum. It was held by the 
High Court of Allahabad that, looking at the entire instru¬ 
ment, the amount of interest appeared to be in the nature of a 
jienalty because “ one rupee per diem for failure to pay Rs. 50 is, 
as interest, an extortionate amount, lor which no adei]uate con idera- 
tion is shown, and which no man would cwntiact absolutidv to pay.” 
As to s. 2 of Act XXVIII of 1855, it was .said that if the terms of that 
section strictly applied in every case it would be impossible to say to 
what o.xtiavagant and e-xtoitionate extent the most usurious claims 
under the name of “interest” might not be carried. In a later 
Allahabad case (/) a stipulation to pay the .amount of a bond on a 
(/■) In J)ullahM(Ui v. iMlcAhmaruldi (loci.siimfl were conllicliiifj it is not easy 
(1889) 14 Bom. 2(K>, Scott, .1., said that to see; for Pam v. Goviial was not a 
the case of Pam v. Oovind dealt witli ca-se of alternative rates of iidcrt^st (sec 


an agreement whieh, on default in pay¬ 
ment of the original rate, imposed the 
enhanced rate on the defaulting party 
frm th dak cf (In' ori(jiii(d <kbl. In 
Umaiidian v. SakUiaii (1892) 17 Boin. 
lOG, on tlio other liaml, .Sargent, C.J. 
said that an examination <)f the facts 
in Mdtoji v. .Skfkh Ihmcii and Pava v. 
Qovind left no doubt that the Court was 
in that ease dealing with prasiiccUvc 
enlianecrncnt of interest. .See also 
Habna Mavji v. Mvmnn Aijab (1870) 

B. H. C. 19, wliejo the same view was 
taken. It may be noted liuit Oimrklian 
7, SaleJckan was referred to a Full Bench, 
and tho Divisional Bench, in making the 
order of reference, said: “ Having regard 
to tho conflict of dcei.sion8 lictween Para 
7 . Qovind ... on tho one hand and 
DuUcdihdas v. Ixikshmandas on tho other, 
we think it right to refer it to a Full Bench 
to decide whether a clause in a bond en¬ 
hancing the rate of interest on default 
of ][Ayment of tho principal debt and 
interest at the time fixed is to be re^ 
garded as a pentdty.’* How the two 


this slatemeut borno out in Panicr 
liehari v. Saiidur IaiI (1.S!K() 15 All. 
232, 255); while in DiiUabhdan v. 
hihhnmndds there were (wo rate.s of 
interest, and tho higher raL(‘ was pay¬ 
able from the date of ih'fault, and the 
C/onrt held it was not a penally. In the 
Full Ikmcli cast', .Sargent, (M., was 
inclined to think that the decision in 
Para v. dovind coiiM be supfiorted on 
the ground that the cnhanml rate of 
inlere.st in that case was such as to 
lead to tho conclusion that it could 
not have been intenilotl to bo part of 
tho primary contract hi'twccn the par¬ 
ties: 17 Bom. pp. 113, 114. 

(.^) (1880) 3 All. 200; Chiilvir Mol v. 
Mir (1880) 2 All. 15, where tho interest 
payable on default was Ra. 3-2-0 
per cent, per mensem, anfl the Court 
held that it was iienal. In Maya Ram 
V. RmiM (1885) All. W. N. 62, tho 
rate was 24 per cent, per annum, and it 
was held to be not penal 
(i) Kun^eharUal v. Ilaki BoiftsA (1883 
6AU.64. 


S.fft 
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a,V74. certain day without interest and in default to pay interest at the rate of 
24 per cent.per annum was held to be not penal on the ground that the 
interest claimed was “ contract interest.” The Court added that, even 
if it had been penal, the rate was not so exorbitant that the Court 
would be justified in reducing it. None of these cases were decided 
with reference to 3.74. In Vythilimia v. Havana {u) the defendant 
agreed to repay a loan of Es. 10 within fifteen days, and in default to 
pay interest at tha rate of one anna per rupee per diem, that is at the 
rate of Es. 2,250 per cent, per annum. The Madras High Court held 
that the .stipulation for interest was penal, one of the learned Judges 
holding that the case was covered by s. 74, and the other doubting 
whsther that section affected the case at all, but both following an 
earlier decision (r) of the same Comt, which, however, was a cass of 
alternative rates of interest. 

In Arjan Bibi v. Asgar Ali (ir) the bond provided for the repayment 
of the loan within a certain period, and in dcfarrlt for interest from the 
date of the bond at 150 per cent, per annum. The High Court of 
Calcutta awarded interest at the agreed rate, holding that the agtec- 
merrt was one for payment of interest within the meaning of s. 2 of Act 
XXVIII of 1855, arrd did net fall under s. 74, as there was only one rate 
of interest agreed to be paid, and the bond did not provide for the 
payment of two rates of interest. The same view has been taken by 
the Chief Cotrrt of the Punjab (x). In Sankaranxirmjana Yadhjar v. 
Sanharamrayam Ayyar (y) the bond provided for the payment of the 
principal by twelve instalments, and it was provided that in default 
the debtor should pay the who'e amount of the loan on demand with 
interest at the rate of 180 per cent, per annum. It was held by the 
Madras High Court, dissenting from Bansidhar v. Bu Ali Khan (z), 
and approving Arjan Bibi v. Asgar Alt («), that, only one rate of 
interest having been provided for, the ca.se was not governed either 
by s. 74 as it formerly stood, or by the amended section, and that the 

(M) (1882) 6 Mad. 167. (-/) (1901) 25 Mad. 343; Chinm v. 

(w) VengidmDara-7.ChatuAchm(l^l) Pfdda (1902) 26 Mad. 445. (The rat* 

'3 Mad. 224. of interest in this case was 12 per cent. 

(w) (1886) 13 Cal. 200. per annum.) 

(x) QokdChuvdY.Khmja Ali{\m) (z) (1880) 3 AIL 260. Se* note (»), 
Pan). Hoc. no. 32. But see Kanhaya Lai above. 

V. Narain Dim (189i)Puai,BiOO. no. 99. <a) (1886) 13 ClaL 200. 
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plaintifl was entitled to interest at the agreed rate under Act XXVIII 8. T£ 
of 1855, as that rate could not be said to be exorbitant, “ having regard 
to the relations between the parties and the circumstances in which 
the defendant undertook the obligation which he failed to fulfil ” (ft). 

In Prayag v. Sliyam Lai (c) it wa.s hold by the High Court of Calcutta 
that simple or compound interest (which was 75 per cent, per annum 
in the case) is not in itself penalty. The interest in that case ran from 
the date of the bond, and was not payable on default only of payment 
of the principal sum as in the preceding casc.s. The case, therefore, 
does not belong to the group of cases now under examination, but it is 
noted here, as the Court said that the case was governed by the 
revised section. 

It will have been seen that in Motoji v. SkM Uusen {d), Pam 
V. Govind (e), Bansidhar v. Bu All Khan (f ), and Yyllnlhtga v. Ramm 
ig), cited above, the exorbitant rate of interest was of itself regarded 
as penal. On the other hand, in Arjan Bihi v. Asgar All (ft) and 
Sankaranamyana Vadliyar v. Sankimmamyam Ayyar (i), the Court 
declined to gr'ant any relief, though the rate of interest irt one case 
was 1.50 per cent, per annum, and in the other it was 180 per cent. 

The cficct of these two decisions as well as the decisions in Prayag v. 

Shyam Lai is that, the rate of interest having bsen agreed upon 
between the parties, it should be allowed under the provisions of Act 
XXVIII of 1.85.5, arrd the mere fact that the rate of irrtcrest is exorbit¬ 
ant is no ground of relict unless the transactions anrorrnts to an 
“unconscionable bargain.” The principle of these decisions, it is 
srrbmitted, is not sound, for, following it to its logical consequences, 
any rate of interest, however exorbitant, would not be regarded as 
jrcnal. The correct principle, it is conceived, is the one laid down in 
the first group of the cases mentioned above, namely, that relief should 
be granted whenever the rate of interest appears to the Court to be 
penal notwithstanding the provisions of the Act. This view had beeit 


(i) 25 Mad., pp. StO, 349. 

(c) (1903) 31 Cal 133. See also Krishna 
Kumar v. Brfyo AToiA Roy (1903) 7 C. W. 
N. 376, where a loan of Rs. 300 carried 
compound interest at tho rate of Rs. 5 
per month, and interest was awarded 
-at that late. 


(d) (1809) 6 B. H. C. A. C. 8. 

(e) (1873) 10 B.H. 0.332. 
(J) (1880) 3 All. 260. 

( 5 ) (1882) 6 Mad. 167. 

(A) (1886) 13 Cal. 200. 

(t) (1901) 25 Mad. 343. 
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S. 74. adopted by the High Court of Calcutta in Miajan Palari v. Abdtd 
Juhhar ij), wheie it was held, dissenting from Arjan Bibi v. Asgar 
AH (k) and Sankaramrayam Vadhyar v. Sankaramrayana Ayyar 
(1), that a stipulation for the payment of interest at the rate of 75 
per cent, per aimum from the date of the bond, on failure to pay the 
principal sum in two instalments on the dates fixed, was in tho circum¬ 
stances of the case a penalty. There are later decisions to the same 
effect by a lull Bench of the Madras High Court (m), who held, 
dissenting from Sankaramrayam Vadhyar v. Sankaramrayam 
Ayyar (1), that where no interest is payable until default, but 
interest at an exorbitant rate is payable as from the dak of default, 
the Court has power to treat the latter stipulation as a penalty ; 
and by tho High Court of Bombay, following its previous opinion 
{»(). 

Before the amerrdment of the section relief was properly granted 
by Corrrts in the class of cases under consideration in the exertise of 
their erpritable jrrr-isdictiorr, for s. 74 as originally enacted could not 
apply to the case. Whether after tire amerrdment relief should be 
granted rrndor the arrrended section is open to some doubt. On the one 
hand, the scctiorr as now amended c.xtends to “ any.stipu¬ 

lation by way of penalty," and this expression is wide enough to cover 
the class of eases rrow rrnder consideration, and this is now the 
opitrion of almost all the High Courts (o). On tire other hand, the 
subjcct-nratter of the section relates to what is known in English law 
as the doctrirre of penalty and liquidated damages, and stipulations 
for interest of the class we are now dealing with do not fall under 
either of those two heads. If so, we venture to think that where a 
proper case is made out for relief the Courts cordd grant it as before 
rmder their erjuitablc jrrrisdiction. The question is not, however, of 


(;') (lOOO) 10 C. W. N. 1020 ; AJoja- 
ram Dob v. Bamsankar Das (1915) 42 
Cal. 652; Abdul Majml v. Khirode 
Chattdra Pal (1915) 42 CaJ. 690, pp. m- 
699; Vpendra Lai v. Mekraj Bibi (1916) 
21 C. W. N. 108; Nabo Kumar v. Syed 
Abdul (1916) 21 .a W. N. 112, the laat 
two being caees under the Bengal 
Tenancy Act, 1886. 

(i) (1886) 13 Cal. 200. 


(1) (1901) 2.5 Mad. 343. 

{m) Mnivkriskna v. Sankara Ungam 
(1913) 36 Mad. 229. 

(n) FelcAond v. Flagg (1911) 38 
Bom. 164. 

(o) Muiukrishna v. Sankar (1913) 
36 Mad. 229; Khagaram Das ▼. Bawi- 
sankar Das (1915) 42 Cal. 652; VticAand 
V. Flagg (IMl) 36 Bom, 164. 
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much practical importance, for the relief, however granted, would be S. W. 
the same in its nature and extent. 

IV. Stipulations for payment of interest at a lower rate, if in¬ 
terest paid regularly on duo dates.—Where a bond pnovidc-s for pay¬ 
ment of interest at 24 per cent, per annum with a piroviso that, if the 
debtor pays inteiest punctually at the end of every ycai, the creditor 
would accept interest at the rate of 18 p)^ cent, per annum, the cre¬ 
ditor is entitled on faihne of payment of interest on the due date to 
interest at the higher rate of 24 per tent, pier annum. Such a clause 
is not in the nature of a penalty (/)). In a recent Calcutta case the 
stipwlation was for prayment of interest at 9J pier cent., to be rnluccd 
to 7| per cent, on punctual p)ayment, but the scheme tor lii|ni(lation 
of the mortgage debt which was a material prart of the mortgage 
deed showed that interest w.as calculated at 7.1 ])cr cent. only. Upjon 
these facts the Court held that the .stipiulation for p)aymcut of 91 
per cent, was a pienalty, and it allowed interest at 71 per cent, and 
further interest upwn interest at7J per cent, in respiect of payment, not 
punctually made (i,j. 

V. Stipulations for payment of interest from date of bond, the 
rate of interest being exorbitant.—The question to be considered 
under this head is, whctlicr a stipulation for payment of interest 
can be deemed a “.stipulation by way of prenalty ” witiiin the 
meaning of this section, it tlie bond provides for payment of 
inteiest at one rate from tlic date of the bond, pn-ovided the rate! 
is high and cxoibitaut. This may be put in the form of an 
illustration thusA. borrows Es. .500 from B. on 15th October 
1917 and gives him a bond for that amount piromising to pay 
the principal with interest tliereon at the rate of 75 pier cent, per 
annum on 15th January 1918. A, docs not repay the loan on 
15th January 1918. B. sues A. to recover the amount of the loan 
with interest at 75 prer cent, per annum. Is B, entitled to interest 
at the rate of 75 pici cent, per annum or has the Court power^under this 
section to reduce the rate of interest ? It is assumed that B. was not 

(p) Kutub-Ud‘Din v. Baskir-Ud-Din 685,702. 

(1910) 32 Alt. 448; Wallis v. SmUk (^) Skyampeary v. The Eadem 
(1882) L R. 21 Ch. D. 261; Wallingford Mortgage dr Agency Co,, Ld. (1917) 22 
T. Mutual Society (1880) L. R. 5 A. C. Cal W. N. 226, 241-245, 
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S.’ 74. in a position to dominate tie will of A, within the meaning of 
s. 16 above (r) and that the .only question to be considered is 
whether the Court has power wider ih present section to reduce 
the rate of interest. It has been held by the High Court of Calcutta 
that there being a breach of the contract by A. as contemplated by 
this section, the only other point to consider is whether the stipulation 
to pay interest at the rate of 75 per cent, per annum is a “ stipuhtion 
bj way of pemiUy ” within the meaning of this section. Whether the 
stipulation to pay interest at the rate of 75 per cent, per annum is a 
stipulation by way of penalty is, according to that Court, a question 
of fact depending on the circumstances of each case, and if the Court 
finds that the rate of interest is of a penal charnctei, the Court 
has power under this section to grant relief (s). On the other 
hand, it has been held by the High Court of Madras that the present 
section docs not apply to cases like the above, the reason given 
being that there cannot be a stipulation by way of penalty unless 
there is another antecedent promise. “ If the promise is to pay a 
certain sum on a particular day and in iefauH of payment on that day 
to pay interest, then the agreement to pay interest may be a stipulation 
by way of penalty ” (/). The Madras decisions, it is submitted, are 
correct. It appears from the judgments of the Calcutta High Court 
that the only portions of the present section which that Court consider¬ 
ed material for the determination of the question kefore them were 
(I) “ when a contract has been broken,” and (2) „ If the contract 
contains any other stipulation by way of penalty.” The learned 
.ludgcs do not seem to have taken into consideration the words “ in 
case of such breach” and the words “ the party complaining of the 
breach is entitled, whether or not actual damage or loss is proved to 


(»■) Sco notes to s. 10, Unconscion- simple interest]. See also Ooputhionr v. 
abk harg<iin'\ Jadav Chandra (1916) 43 CaL 632, at 

(a) Krishna Charan v. Sanat Kumar p. 639. 

I)aa (1917) 44 Cal. 162 [rate reduced {() Ponnimmi v. Nadimathu (1917) 
from 75 per cent, to 15 per cent.]; Bonmrtg 33 Mad. L. J. 302; Kmmh r. Arithuhi 
Raja Chellapkroo v. Banga Behari Sen (1913) 36 Mad. 633. Soo in this con* 
(1915) 20 C. W. N. 408 [rate reduced ncction Debt Sahai v. Ganga Sakai (1910) 
from 48 per cent, to 12 per cent ]; Abdui 32 AIL 589, and Qendan Lai v. Shahzadi 
Majud 7. KUrode Chandra Pal (1914) (1913) 11 AIL L. J. 155, where i. 74 w« 
42 Cal 690 [rate reduced from 60 per not considered, 
cent, compound ^ter^ to 30 per cent , 



FORFElTUBIi OF SAIiABT. «« . , 

hare been caused therdn) to receive from the party who has broken S. 7 

the contract reasonable compensation not exceeding.the penalty 

stipulated for.” These words read with what precedes indicate 
unmistakably that the penalty stimulated for is one J)ayable in 
case of breach ” in other words, a penalty which arises in default of 
performance. The language of ills, (d), (e), (f), and (g) also points 
the same way. This view is further strengthened if it be remember¬ 
ed that the compensation contemplated by this section is that paid 
for the breach of the contract. In the case put above the contract is 
to repay the amount of the loan with interest. The breach takes place ^ 
if A. fails to pay the loan with interest. There is no sum named in the 
contract as the amount to be paid “ in case of such breach , nor does 
the contract contain any other stipulation by way of penalty, that is 
])cnalty payable in case of such breach. To such a case, is respectfully 
submitted, the present section does not apply. It seems preposterous 
to say that 75 per cent, per annum or any lower rate of interest which 
the Court may award is “ compensation ” for breach of the contract. 

The Patna High Court has taken much the same view as the Madras 
High Court (m). It is not necessary, however, to pursue this matter 
any further, for cases of the kind now under consideration arising 
since the enactment of the Usurious Loans Act, 1918, will be dealt 
with under that Act. That Act empowers the Court to relieve against 
exorbitant interest where (1) the interest is excessive and (2) the 
transaction was substantially unfair: see s. 3 of the Act. 

Deposit on agreement for purchase—See notes to s. 78 under 
the head “ Earnest ”, p. 463 below. 

Forfeiture of Salar .—Where under the terms of a contract , 
of employment it is agreed that the servant shall forfeit all 
arrears of wages that had not yet become payable though due, 
in default of giving his employer notice before leaving his service, the 
stipulation is not by way of penalty, nor is it illegal under s. 23. Thus 
where a servant is engaged by the month, and the salary of each 
month is to be paid on the 22nd of the next month, and 16 days’ 
notice is to be given before leaving service, the servant leaving on 
20th April without giving notice is not entitled to his salary either 


(u) ^Nathmi Saluy.lBaijtuth Pratad (1917) 2 Fat;, L J. 212, pp. 21'6-218. 
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74. for March which had become (due though not payable) or the broken 
period of April (u). But a stipulation that an employee should 
work on holidays, ineluding Sundays, if required by the employer 
to do so, and should be liable on refusal to forfeiture of 16 days’ 
wages, has been held to bo in the nature of a penalty and one which 
the Court should not enforce (w). 

“ Reasonable compensation ”.—The words of the section give a 
wide diseretion to the Court in the assessment of damages. “ The only 
restriction is that the Court cannot decree damages exceeding the 
amount previously agreed upon by the parties. The discretion of the 
Court in the matter of redueing the amount of damages agreed upon^ 
is left unqualified by any specific limitation, though, of course, the 
expression ‘ reasonable compensation ’ used in the section necessarily 
implies that the discretion so vested must be exercised with care, 
caution, and on sound principles ” {x). In the exercise of this 
discretion the Judicial Committee has affirmed a judgment givirrg, 
as reasonable in the particular case, compensation at the same rate 
. as the increased interest stipulated for (y). And generally it is open 
to the Court rmder this section to award as compensation a sum equal 
to the agreed penalty, provided that it does not appear to the Court 
to exceed what is reasonable (r). Where the defendants agreed to 
deliver a certain quantity of indigo plant to the plaintiff on a certain 
day, and in default to pay a certain sum as damages, it was held that 
the plaintiff was not entitled to anything more than “reasonable 
compensation.” “ The method of assessing damages,” it was said, 
“ would be to ascertain the quantity of indigo which would have 
been pressed out of the stipulated amount of indigo plant, to ascertain 
the price at which indigo might have been fairly sold in the market 
during the season to which the contract relates, and to deduct from 
such price the ordinary charges of producing and selling the quantity 


(t?) Emprm of India Cotton MiUs 
Co, 7. Naffer Chutider (1898) 2 C. W. N. 
687; Aryodaya Spg. Wg. Co. Ld. v. 
Siva Vinhand (1911) 13 Bom. L. 11.19. 

(») Amr Singh v. Kamm Singh 
(1914) Punj. Eec. no. 60 p. 167, 

[x) Nait Bam v. Shib Dot (1882) 6 
All 238> 242. Distinguished in DiMr 
Sarhn' 7 . Joysri Kumi (1898) 3 C3. W. 
K. 43» where it was held, having re¬ 


gard to the object of the agreement, 
that tho measure of compensation was 
not merely the actual loss sustained by 
the plaintifi as in Nait Barn's case. 

{y) Sundar Koer 7 . Sham Krishen 
(1906) 34 Cal. 150; L R. 34 Ind. Ap, 9. 

(s) AN>a1cke Heggadthi 7- Kinhiamma 
SkUy (1906) 29 Mad. 491, 496; Mir 
Bazar Khan v. Sawan Adi (1910) Piaj. 
Bee. no. 81. 
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of indigo in question ” (a). Similarly it has been held by the High S. 74 , 
Court of Bombay that the measure of damages for breach of a contract 
to^borrow moneys at interest for a certain period is not the different 
between the agreed rate of interest and that realised by the lender 
■from his bankers for the full period of the loan, but only for such period 
as might bo reasonably required to find another borrower of a similar 
amount at the agreed rate (b). In a recent Calcutta case (c) the 
defendant exccirted a hahdial by which he agreed to pay rent at rates 
of eight anrras, four annas, and two annas per bigha for a period of 
seven years, and, if he cultivated the lands on the expiry of the term 
without executing a fresh haluliai, to pay rent at a uniform rate of 
Es. 4 per bigha. The defendant continued to hold the land after 
expiry of tho said period without cxecutirrg a fresh hahuliat, and the 
plaintiff sued for arrears of rent at the rate of Rs. 4. It was held that 
the stipulation for the higher rate of rent was in the rrature of a penalty, 
and the Court allowed tent at the former rates. Eampini, J., gave a 
dissenting judgment, holding that s. 74 did not apply, as the suit was 
not brought on the allegation that a contract had been broken 
but was one to recover arrears of rent at a rate at which the defendant 
agreed to pay on his failure to execute a fresh kabuliat. Tho learned 
Judge further hold that the rate of rent mentioned in the kabuliat 
was not named as the amount to be paid in case of a breach of the 
contract (d). But a stipulation by a tenant that if he failed to deliver 
at a specified time forty mudis of rice by way of rent (e), 
and to pay Government revenue and interest due on a mortgage, 
he would deliver five mudis more of rice, has been held to be not in 
the nature of a penalty, but liquidated damages (/). This decision 
was based on the principle enunciated by Jessel, M.E., in Wallis v. 

Smith (g), that “ where a deposit is to be forfeited for the breach of a 
number of stipulations, some of which may be trifling, some of which 
may be for the payment of money on a given day, in all these cases 
the Judges have held that this rule (that is, the rule as to penalties) 
does not apply, and that the bargain of the parties is to be carried 
out.” And upon the same principle where a deposit was made 

(а) .S(!0iiote(4 p.446. (d) 23 Cal. p. 667. 

(б) Dalvbhai v. Abubakar (1887) 12 (e) See Illustration (e), p. 423 above. 

Bom. 242. (/) Bdkurayav, Sanjfcom»ia(I890) 22 

(c) Tejendro Narain v. Bakai Singh Mad. 463. 

(1896) 22 CU 668. [g] 2\ Ch. Div. 243.268. 
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S, 74, with a railway company by the purchaser of a season ticket for 
one month, and the ticket was issued on conditions one of which was 
that the ticket was to be delivered up at the office of the oompany*on 
the day after expiry, and another condition provided that the ticket 
and all benefit thereof, including the deposit, should be absolutely 
forfeited to the company if it should be lost, or in case of breach 
of any of the other conditions, it was held that the ticket-holder was 
not entitled to a return of the deposit where the ticket was delivered 
up some few days after the expiry of the month (h). In a recent 
Madras case a contractor agreed with a railway company to supply for 
a term of 12 months 2,400 tons of fuel at 200 tons per month and 
deposited with the company Es. 360 for the due fulfilment of the 
contract. The contract contained various stipulations as to its proper- 
performance, and empowered the company to cancel the contract and 
forfeit the deposit if the contractor failed to make punctual delivery 
in accordance with the terms of the contract and the specification 
thereto annexed, The^contractor having failed in performance of the 
contract, the company cancelled the contract and forfeited the 
deposit. The question arose whether in law the deposit was liable 
to be forfeited. The Court held that it was: ‘‘ The rule governiirg 
the class of oases under consideration is that, where the instrument 
refers to a sum deposited as security for performance, the forfeiture 
will not be interfered with, if reasoirable in amount.” The present 
section, it was said, did not apply to the case (i). Similarly, where the 
plaintiff agreed to forfeit all arrears of wages if he left the service of the 
defendant without fifteen days’ previous notice, it was held that the 
present section did not apply, and that the plaintiff by leaving the 
service of the defendant without giving the required notice forfeited 
the arrears of wages {j ). A stipulation in a building contract for a 
fixed sum to be paid daily or weekly for delay in completing the 
work seems not to be stipulation by way of penalty (k). 

(A) Cooper v. London and Brighton C. W. N. 687. 

BaUmy Co. (1879) 4 Ex. D. 88. (i) See Law v. BeddUch Local Board 

(i) Manian Patter y. The Madrae [1892] 1 Q. B. 127; cp, Jonee v. St. 
itoaittipGo.(1906) 29 Mad. 118; Singer Jokn'a College (1870) L. R. 6 Q. B. 
Manvfaciurmg Co. v. Brya Prosad (1909) 116; these cases' are oa th Common 

36 900. Law distinction between penalty and 

(J) Bmpreu of India Cotton MUU liquidated damages (p. 423 aboTe^ 
Co, T. Naffer Ohmder Boy (18^). 2 
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Illustration (a).—The case put in this illustration is that of a S. 
penalty to a common bond to secure the payment of money. It may, 
however, be noted that where a certain sum of money is due, and the 
creditor agrees to take a le.'set sum if that sum is paid on a certain 
day, and the debtor in defaiilt agrees to pay the larger amount 
actually due, it is not a case of a penalty (1). 

Illustration (b).—This illustration shows that the penalty con¬ 
templated by this section may not only be to secure the payment 
of mneij, as in illustration (a), but to secure the performance of 
some mlkleral act {m). It must be presumed that the agreement 
mentioned, being in partial restraint of trade, is made in circums¬ 
tances bringing it within one of the exceptions to s. 27 of the Act. 

Illustrations (f) and (g).—A stipulation in a bond by which, on 
default of payment of one instalment, double the entire amount of the 
debt duo under an instalment bond was to become at once payable, 
is in the nature of a penalty, not because payment is accelerated, but 
because the amount is enhanced («). Sec illustration (g). That a 
stipulation for merely accelerating payment of the debt is not by way 
of penalty is shown by illustration (f) (o). 

Exception.—An administration bond executed by an administ¬ 
rator in’accordance with s. 256 of the Indian Succession Act X of 1865 
does not come within the E.xception so as to make the obligor liable, 
upon each of the conditions thereof, to pay the whole amount 
mentioned therein (p). Similarly a bond given by a person to whom 
the right of collecting fees from vendors of goods in a market is formed 
by a Ix)cal Board under the Madras Local Boards Act, stipulating that 
if he exacted fees in e.xcess of the prescribed rates ho should be liable 
to pay any fine not o.xceeding Ks. .50 imposed by the president of the 
Board, is a bond “ for the perfornrance of a public duty or an act in 
which the public are interested,” but it cannot be said to have been 


(?) Thompson v. Hudson (1869) L R. 
4 EL L 1. A proviso for acceptance of 
interest at a reduced rate on punctual 
pa 3 nnent is familiar in English mort> 
g{^ deeds. 

(m) See Sloman v. ITotter, 2 W. & 
T. L. C., 6th ed. 1257. 

(n) Joshi Kalidas v. Koli Dada 
(1888) 12 Bom. 655; Vdekand v. Flagg 

29 


(1911) 36 Bom. 164. 

(o) See Ex parte Burden (1881) 16 
Ch. D. 675. See also Sterne r. Beek, 
I De G. J. & S. 695, and WaUingford 
V, Mutual Society (1880) 6 App, Ca. 
686 . 

(p) Lackman Das v. Ghakr (1887) 
10 AIL 29. 
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74,76. “ given under the provisions of any law,” for there is no section in the 
Act which authorises or requires the giving of such a bond. Such 
a bond, therefore, does not fall within the exception so as to render 
the contractor liable to pay the full amount of the penalty on breach 
of the condition of the bond. The Board is only entitled to 
reasonable compensation not exceeding the amount of the penalty 
(q). It has been held by the Madras High Court that a contract 
with a municipality lor the lighting of a town whereby it was 
stipulated that the deposit made by the contractor should be 
forfeited on any default made by him in carrying out the 
terms of the contract does not fall within this Exception. “ No doubt 
the public are, in a .sense, interested in the proper lighting of the 
municipal town, but the contract is not one lor which any special 
provision is made in the Municipal Act (District Mimicipalities Act IV 
of 1884, Madras), and cannot be placed in a different category to a 
contract made with any private individual ” (r). The amount de¬ 
posited in the last-mentioned case was Rs. 500, and it was held that 
it was in the imture of a penalty, and that it could not be enforced 
•since the contract rendered the penalty “altogether irrespective 
of the importance of the breach.” The princijde of this decision was 
ilissentod from by the same Couit in tho recent case of Manian Patter 
v. Tile Madras I{ailv;ay Vo. (s) on the ground that, the case 
being one relating to a forfeiture of depo.sit for uon-jwrformance, the 
rule by which it was governed was not the rule .as to penaltie.s, but the 
rule that the Court should not interfere with the forfeiture, if the 
amount was reasonable. 

75.-A person who rightly rescinds a contract is entitled 
Party rightfully compensation for any damage which 

reBomilmg contract ^ J o 

entitled to compen- jjg Sustained through the non-ful- 

sation. ^ 

filment of the contract. 


Illustration. 

A., a singer, contracts with B., the manager of a theatre, to sing at 
his theatre for two nights in every week during the next two months, and B. 

{q) President of the Taluk Board, (1892) 16 Mad. 474. 

Kundapur v. Burde Lakshminarayana («) (1906) 29 Mad. 118. See note 
Kamp^ (1908) 31 Mad. 64. (i), p. 448, above. 

(r) Srinivasa v. BcUknasabapathi 




SALE OP GOODS. 


451 


engages to pay her 100 rupees for each night’s performance. On the sixth 
night A. wilfully absents hersoU from tho theatre, and B., in consequonee, 
rescinds tho contract. B. is entitled to claim compensation for tho damage 
which ho has sustained through the non fulfilment of tho contraet. 

This section is to be read as supplementary to ss. 39, 53 (which, 
however, already contains a similar provision), 55, C4, and 65. Tho 
facts of the Illustration resemble those of Illustration (a) to s. 39. In 
such a case the English usage is to describe the promisee's right not 
as an option to rescind the contract, but as an option to treat it as 
finally broken and have the damages assessed once for all (see note on 
s. 39). Tho difference, however, seems rather verbal than substantial. 
.\ party who rescinds on the gromul of fraud or the like is in a di ITerent 
])osition: ho rescinds’ the contract not because fulfilment has tx!en 
refused or prevented, but because tho contract, by reason of the fraud 
or as the case may be, is altogether to his disadvantage. 

CIIAPTEK VII. 

Salk of Goods. 

When Property in Goods Sold Passes. 

76.- In this (diapter, the word “goods” means and 
'• Goods ” dermoii. includcs every land of moveable property. 

Frame of the chapter—We now leave the definitions and pro¬ 
visions applicable to contracts generally, an<l come to tho several 
.species of contracts. The present chapter on Sale is almost identical 
with the original draft of the Indian Law Commissioners, except as to 
the subject-matter of s. 108, on which there was a diflcrence of 
opinion between the Commi.s.sioner3 and the Government of India. 
This, together with an equally acute difference as to the treatment of 
])enal stipulations, led to considerable delay in the passing of the Act, 
and to the resignation of the Commissioners when they were overruled 
on both points (Whitley Stockes, Anglo-Indian Codes, i. 534). In 
other respects the amendments made in tho Commi.ssioner 3 ’ work in 
this chapter are, with very few exceptions, confined to small matters 
of wording and arrangement. 

Goods.—The term “ goods ” is used here in a much wider sense 
than in English law. The English definition excludes things in action 
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76. and money. Hence in seeking illustrations and analogies in the cases 
decided in the English Courts, recourse may be had to cases which deal 
with stocks and shares, debenbures, and securities of every kind, as 
well as to those which deal with goods as defined in the English Sale of 
Goods Act, 1893. 

Moveable property—With regard to the term “moveable property,” 
the General Clauses Act No. 1 of 1868, s. 2, sub-ss. 5,6, defines immove¬ 
able property as including “ land, benefits to arise out of land, and 
things attached to the earth, or permanently fastened to anything 
attached to the earth,” and moveable property as meaning “ property 
of every description except immoveable property.” 

Old English forms of action.—Many of the English decisions which 
have settled the law on the sale of goods were in actions under the old 
system of pleading, founded either on the disturbance of legal posses¬ 
sion (trespass), or on acts of dominion violating the plaintiff’s right 
of property (trover), or on acts by which the plaintiff was prevented 
from resuming possession (detinue). It may be useful to mention very 
shortly a few of the leading distinctions. They still exist, with more or 
less modification, in several American jurisdictions, though in England 
the plaintiff need oidy allege sufficient facts to bring his case within oni 
or more of the old forms of action, without stating that he relies on 
any one of them. 

The right to sue in trespass depends on possession existing, the 
right to sue in trover on an immediate right to possession, at the time 
of the cause of action. These rights may exist at the same time and 
may be in different persons. 

Generally an owner out of possession cannot sue in trespass, but 
one who is entitled to resume possession at will, such as a bailor at will, 
or on a condition determinable at his will, can do so. 

A bailee of goods from the owner can have, if the facts are suffi¬ 
cient to support it, any of the above forms of action against a wrong¬ 
doer, since he has the legal possession, and is entitled to possess the 
goods against every one except the bailor, and against him also in 
many cases. 

An owner who is out of possession and not entitled to the immediate 
possession can have only a special action on the case.. 
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77—“ Sale ” is the exchange of property for a price. 
"Saio” defined transfer of the ownership of 

the thing sold from the seller to the buyer. 

EsBsatial requisites of sale.—The c.xchange of property for a money 
price i.s the essential object) of the contract of sale. There must be a 
transfer of property, or agreement to transfer it, from one party, the 
seller, to the other, the buyer, in consideration of a money payment or 
the promise thereof by the buyer. E.xchango of property for some¬ 
thing else than money is not a sale; a contract to baiter one kind of 
goods for another would not, under the old common law system of 
pleading, support an action for goods sold and delivered ((). But if 
the exchange is made partly for goods and partly for a price the con¬ 
tract would appear to bo one of sale (u). Similarly if the exchange is 
made for goods or alternatively for a price (u). 

The term “ price ” is here used in its ordinary 3cn.se as meaning 
money only (w). See illustrations to s. 78, p. 457, below, and compare 
Transfer of Property Act IV of 1882, s. 54 (definition of “ sale ”) and 
s. 118 (definition of “ exchange ”). There must be saleable property 
to be transferred in exchange for the price. Accordingly money 
cannot be the price of money« 

The change of a Government currency note for money is not a 
contract of sale, for it amounts to an exchange of money in one form 
for money in another form. “ Either form being legal tender, it is 
impossible to say that one is the price of the other ” {x). Foreign, 
money or currency, and coins of denominations or issues formerly 
current in the jurisdiction, but no longer so, are, of course, chattels 
which can be bought and sold; and where foreign money is taken in 
exchange for any other kind of chattel (unless it has been made legal 
tender, and perhaps unless it is current by custom at a settled rate) 
the transaction is not sale, but barter. 

(() Harrimi v. Uih (1846) U M. Js Nadan (1887) 11 Mad. 459, 467; Qutm 
W. 139. Emprm v. Appavii (1885) 9 Mad. 141. 

(») Aldridge v. Mum (1867) 7 K (*) Emprm v. Joggeum Mexhi 
* B. 385; 110 R. R. 876; ShMm v. (1878) 3 Cal. 379; Uathra Eatt r. 
Cm (1824) 3 B. A C. 420. Earmmrd (1878) Punj. Em. no. 73; 

(r) Sovih Australian Insurance Oo, Kanshi Ram v. Secretary of State for Iru 
V. RandeU (1869) L. R. 3 P. C. lOL dia (1890) Punj. Rec. no. 83; Dasaundi t. 
(tt) Yolkart Brothers v. Vettivdu Imam-ud-Din (1905) Pan). Reo. no. 18. 
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W. There must be a complete change of property to constitute a sale. 
In the case of a member of an ordinary club paying for a meal at the 
club, or even for provisions which he may carry away, there is no sale; 
the transaction is a release of the joint interest of the other mem¬ 
bers of the club, and the only contract involved is the contract, 
made once for all by the member on his admission, to use the property 
of the club only on the conditions laid down or authorised in its rules 
and usages (y). “ There may be a contract of sale between one part 
owner and another (z ), but members of a club or voluntary society are 
undivided joint owners, not part owners. 

Contract of sale distinguished from contract for work.—Many diffi¬ 
culties have arisen in England and in other common law jurisdictions 
as to the efieet of a contract to make a chattel and deliver it when made. 
These difliculties were partly due to the old system of plearling, under 
which a plaintiff might lose his cause if he sued, say, for work and 
labour,whcn it should have been for goods bargained and sold, or goods 
sold and delivered, and partly to the requirements of the 17th section 
of the Statute of Frauds («), whereby one of certain special kinds of 
probf was (and in many jurisdicfioirs still is) necessary to establish 
a right of action on the contract for the sale of goods above a 
certain vahre. Sirch points canrrot arise here in the same manner, but 
the decisions are still instructive on the principles involved. 

Generally a contract to make a chattel and deliver it when made 
includes a contract of sate, but not always. The test would seem to be 
whether the thing to be delivered has any individual existence, before 
delivery, as the sole property of the party who is to deliver it. Exam¬ 
ples are perhaps best given in the regular form of illustrations. 

(1) A. promises to make a set of false teeth for B. with materials 
wholly found by A., and B. promises to pay for them when made 
is a contract for the sale of goods {b). 

(2) A. promises to paint a picture for B., A. finding the paint and 
eanvas, which are of small value, and B. promises to pay for the 

iy) Oraff v. Evans (1882) 8 Q. B. D. the Sale of Goods Act, which seo in 

373; Davm v. BufTiett [19021 1 N. B. Appendix. No such provision is now 

666 . . in force in British India. 

(«) Sale of Goods Act, s. 1, sub-s. 1. (Ii) Ice v. Griffin (1861) 1 B. 4 S. 

(a) Re-enacted in England in s. 4 of 272; 124 R. R. 665. 
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picture as a work of art. This is a contract for the sale of goods (c). 
Whether it is so if the picture is a portrait of B. or a member of B.’s 
family, and there is an express or tacit understanding by A. not to sell 
the portrait, or a replica thereof, to any other person, gucere. No 
judicial observation on this case has been found. 

(3) A. promises to carve a block of marble belonging to B. into a 
statue. This is not a contract of sale, however much the value of the 
marble may be increased by A.’s work. 

(4) A. promises to print and deliver to B. 000 copies of a manu¬ 
script which B. entrusts to him for that purpose, on pajjcr and with ink 
furnished by A. This is a contract for work and not (or the sale of 
goods {(}). So it is, more obviously, where a tailor makes up a cus¬ 
tomer's cloth and adds trimmings, buttons, and the, like from his own 
stock. 

(5) A. is employed by B. to draw a conveyance on paper and with 
ink furnished by A. This is a contract for work and not for the sale 
of goods (e). 

It will be observed that in the cases where there is no sale there is 
never a moment when the thing produced is, as a whole, the maker’s 
absolute pioirerty, notwithstanding that part or even the whole of the 
materials may have been his property, whereas, in the other case, he 
might, if he fomid it possible and profitable, and if not restrained by 
patent, copyright, or any other similar branch of law,mako i n duplicate, 
or in greater numbers, chattels of the kind ordered, appropriate one at 
his will to fulfil the special contract, and srdl the others to other persons 
(/). It may seem imjirobablc that some things made to order should be 
saleable to any other purchaser, or at any rate should fetch a sub¬ 
stantial price in the rmirket; but that does not affect the law. Common 
experience, moreover, shows that there are dealers who offer to buy 
almost anything, as, for example, old artificial teeth. 

But although the contract may be a contract to do work and not an 
order for a specific article, yet the property in the article produced may 
pass to the party giving the order. It has been decided that, upon an 

(c) Per Blackburn, J., in Lee v. (/) The remarks of Lord Penzance in 

Onffin. Dixon v. London Small Arm Co. (1876) 

(d) Clayv. Tflies (1856) IH. &N. 73. 1 App. Ca. at p. 653, though not pre* 

(e) Per Blackburn, J., in Lee v. cisely in point, seem to bear oat this 

Griffin. view. 
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8 . fl. architect being employed to carry out alterations in a building and pre¬ 
paring plans for the purpose, the property in those plans passes on pay¬ 
ment of the remuneration provided under the contract (g). 

Different opinions are held in several American jurisdictions, of 
which an account may be found in Benjamin’s treatise; but they are of 
no practical importance in India. 

It has also been held that where the supposed vendor’s labour and 
skill are really the principal object of the contract, as where he was 
employed not only to make, but to invent, a machine for a specified 
purpose, he can at all events recover the value of his work and materials, 
independently of the question whether there was a contract of sale or 
not (/(); but this seems of little importance in jurisdictions where the 
old forms of action are abolished or have never existed. 

Sale or bailment.—In some cases there may be doubt at first sight 
whether there is a sale of goods (or, if the equivalent is not in money, 
barter) or a bailment. Here the test is whether the party delivering the 
goods is entitled to the specific return of what he has delivered. If not, 
there is no bailment, although the party may be entitled to claim goods 
of like amount and quality, or goods or money at his election, for 
example, where wheat of several owners is delivered to a miller, 
who may grind and sell it, the patties describing the transaction as 
“ storage ” (r). 

Sale or hire.—An agreement by which the hirer of a sewing machine 
agrees to pay regularly a fixed monthly rent for the machine, and wliich 
provides that the hirer may at any time during the Irire become the 
purchaser of the machine by payment in cash of the price mentioned in 
the agreement, provided the payments of hire are regularly and didy 
nrade, is an agreement for hire, and it doss not become one for 
purchase until the specified conditions are fulfilled (j). 

Sale or agency.—A question may arise whether a consignee of goods 
is the consignor’s agent to sell the goods or a buyer of the goods from 
him. Every case must depend on its own facts, and the facts of a “ sale 
or return ” business (as to which see more under s. 78) may be very 

{g) Oibbon v. Pease [1906] I K. B. (») South Australian Insurance Co. 
810. T. Randdl (1869) L R. 3 P. C. 101. 

(A) OrajUm v. Armitage (1846) 2 (;) Qopal Tukaram v. Sorabji Nus- 

a B. 336. terwinji (1904) 6 Bom. L R. 871. 
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near those of a (fe! crcifere agency. The words used by the parties are 08.77 
not conclusive. Thus there are trades in which the so-called agent is 
well known to be a retailer. If a consignee is bound to account to 
the consignor for goods sold at a feed rate and within a fixed time, but 
may dispose of them on any terms he chooses to make, calling him an 
agent will not make him so, he is a buyer {k). On the other hand, 
one who guarantees payment of the price for goods disiwsed of by 
him is an agent; for if ho were a buyer he would l)e directly liable for 
the price, and a man cannot guarantee his own debt. (I). 

A contract of sale is compatible with a distinct coliiiteral con¬ 
tract between the same parties as to the buyer’s subsequent use or 
disposal of the thing sold (m). 

78. —Sale is effected by offer and acceptance of ascer¬ 
tained goods for a price. 

Sale how effected. , • c , • i i 

or of a price tor ascertained goods, 
togctlicr with payment of the price or delivery of the 
goods; or with tender, part-payment, earnest or part- 
delivery ; or with an agreement, cxpre.s3 or implied, that the 
payment or delivery, or both, shall l)e postponed. 

Where there is a contract for the .sale of ascertained 
goods, the property in the goods .sold passes to the buyer 
when the whole or part of the price or when the earnest is 
paid or when the whole or part of the goods is delivered. 

If the parties agree, expressly or by implication, that 
the payment or delivery, or both, shall be postponed, the 
property passes as soon as the proposal for sale is accepted. 

IlluslraiioM. 

(a) B., offere to buy A-’s horse for r>00 rupees. A. accepts B-'s offer, 
and delivers the horse to B. The horse becomes B.’s property on delivery. 

(b) A. sends goods to B., with the request that he will buy them 
at a stated price if he approves of them, or return them if he does not approve 
of them. B. retail^ the goods, and informs A. that bo approves of them. 

The goods become B.'s when B. retains them. 

(k) Ex park White (1871) L. R. 6 Div. 666. 

Ch. 397, especially the judgment of (m) McBainv. WaUace(li&i)6App. 

Mellish, L.J. Ca. 588. 

(0 Ex park Bright (1879) 10 Ch. 
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(c) B. offers A., for his horse, 1,000 rupees, the horse to be delivered 
to B. on a stated day, and the price to bo paid on another stated day. A. 
accepts the offer. The horse becomes B.’s os soon as the proposal is accepted. 

(d) B. offers A., for his horse, 1,000 rupees on a month’s credit. A. 
accepts the offer. The horse becomes B.’s as soon as the offer is accepted. 

(e) B., on tho Ist January, offers to A., for a quantity of rice, 2,000 
rupees, to be paid on the Ist March following, tho rice not to bo taken 
away till paid for. A. accepts the offer. The rice becomes B.’s as soon 
as the offer is accepted. 


History of tho law—This section is intended to represent, and 
may be taken as representing, the modern Common Law, though the 
wording of the last paragraph does not fully show how readily an 
agreement to give credit is inferred. In fact, the law has gone through 
several stages. Tho rule of early Germanic law, followed in England 
till the fifteenth or late fourteenth century, was that nothing short of 
actual delivery would pass property, whether the transaction were 
gift, barter, or sale (»). But in the fourteenth century it was estab¬ 
lished that a buyer who had given secinity by deed for payment of 
the price acquired the right to immediate possession, a right which he 
might enforce either by action or by taking the goods peaceably if he 
could ; and in the fifteenth century this was extended to the case of 
an informid bargain (u). .'Vs tho immediate right to possess a thing 
was constantly spoken of as “ property,” it is not dillicult to under¬ 
stand how the rule th.at the contract itself passes the property came to 
be accepted. Down to the early part of the seventeenth century it 
was thought that an agreement to give credit must be express; but, as 
Lord Blackburn wrote more than seventy years ago, “in modern 
times (at least in commercial transactions) tho parties are taken to 
contemplate an immediate tramsfer of the property in the goods and an 
immediate obligation to pay the price, with a reasonable time for 


(n) Bracton, fo. 61 b. 

(o) Ames in Harv. Law Rov. viii. 
269; ropr. Essays in Anglo-American 
Legal History, iii. 312. Thus tho truth 
lies between Serjeant Manning, who 
suggested that the Common Law rule 
was due to comparatively recent mis¬ 
understanding, and Lord Blackburn, 
who proved against Manning that it 


was recognised in the fifteenth century, 
and inferred that it had “ existed since 
Engbsh law begun ”; Blackburn on 
Sale, od. Graham, 261 sqq. The treat¬ 
ment of this point in Cochrane v. Moore 
(1890) 26 Q. B. Div. at p. 71, where 
the question before the Court was of 
the effect of a gift without delivery, 
is not adequate. 
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delivery aud payment, unless there is something to show a different S. 78. 
intention ” [p). This is the rule in the only shape which now has to 
be considered for any practical purimse. A similar rule, notwithstand¬ 
ing that the Koman law is otherwise, has been adopted for not 
only moveable, but immovable, property in Franco aud in those juris¬ 
dictions (including, arnoiig British possessions, the Province of Quebec 
and Mauritius) where the modem French codes have been introduced 
or imitated. Contracts for the sale of immovable projKoty, however, 
are guarded by rerprirements of form (r/). 


The followiiig observations of Parke, B., arc classical, though now 
elementary 


“ I take it to be clear that by the law of England the sale, of a 
specific chattel passes the |)ropeity in it to the vendee without 
delivery. The general doctrirre that the property in chattels passes 
by a contract of sale to a vettdee without delivery is questioned in 
liaiki/ V. Cuh-ermll (r) in a note by the re])orters ; but I apprehend the 
rule is correct as confined to a bargain for a specific chattel. Where 
there is a sale of goods generally, no piojKrty in them jrasses till 
delivery, beeause until then the very goods sold are not ascertsiined ; 
but where, by the contract itself, the vendor appropriate.s to the 
vendee a specific chattel, and the latter thereby agrees to take that 
■specific chattel, and to pay the .stipulated price, the paities are then 
in the same .situation as they would be after a delivery of goods in 
pursuance of a gcneial contract. The very appropriation of the 
chattel is equivalent to delivery by the vendor, and the assent of the 
vendee to take the specific chattel, and to pay the price, is equivalent 
to his accepting possession. The effect of the contract, therefore, is to 
vest the property in the bargainee ” (■'). 


{p) Blackburn on .Sale, etl. rJialiam, 
p. 172 (p. 140 of orif'inal edition). I 
purposely avoid tlio questions raised in 
tlie Common Law by a §ifl of chattels 
without delivery, as they arc outside 
the present undertaking and by n 
means free from difficulty. 

iq) Henco particular rules ns to 
specific performance are not needed in 
modem French law, for the purchaser 
has by force of the contract itself all 


the ri'^hts and remedies of an owner. 
Tliis has l>ecn overlooked by one or two 
learned English writoin. 

(/) 2 Man. & ily. 5(10 (by Serjeant 
Manning); see Com. Dig. Biens, I). 3. 
See note (o) above. 

(s) Dixon v. Yales (1833) 6 B. & 
Ad. at p. 340; 39 R. R. at pp. 497,498, 
cited by WiUes, J., in Qodls v. Rote, 
8 . 90, Illustration (f), p. 491 below. 
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8 . 78, The corresponding matter in the English Sale of Goods Act 
(ss. 16 sqq.) is quite differently arranged, and minute comparison 
would not be profitable. 

Delivery.—As to what amounts to delivery, see ss. 90-92, 
pp. 490-498, below. In the present section the words “ when the 
whole or part of the goods is delivered ” must be read with s. 92, and 
mean “ when part is delivered in progress of the delivery of the whole ” 
((). Thus where the defendant agreed to purchase from the plaintiff 
five bales of chrome orange twist, “ or any part thereof that may bo in 
a mercantile condition, ex City of ConJoridge, or other vessel or vessels,” 
with specific marks and numbers, each bale containing 600 pounds, 
at so much per pound, to be paid for on or before delivery, it was 
held that payment for, and delivery of, one bale did not amount to 
a delivery of part within the meaning of this section so as to pass to 
the defendant the property in the remaining four bales (m). 

As to the transfer of ownership in shares in companies, see Indian 
Companies Act VI of 1882; as to negotiable instalments, see Act XXVI 
of 1881. 

When property passes where the goods are ascertained.—Where 
the defendant agreed to sell paddy to the plaintiff on the terms 
that the plaintiff should pay 1,000 rupees in advance, and the 
balance of the price on delivery, and it was agreed that an assignment 
of a debt for 100 rupees and a hoondi for 900 rupees should be accepted 
as payment of the advance, it was held by the High Court of 
Madras that the property in the goods passed to the plaintiff on 
assignment of the debt and delivery of the hoondi by the plaintiff to 
the defendant, and the plaintiff was entitled to damages for the wrong¬ 
ful sale of the paddy to a third person (»). 

If the parties to a contract for the sale of ascertained goods agree 
that the payment for and delivery of the goods are to be postponed, the 
property in the goods passes to the buyer as soon as the proposal for 
sale is accepted. Such passing of property, it has been said, cannot be 


(I) MiicheU Sad it Co. v. Biddeo Dau (») KuUayan Cheity v. Pahniappa 
(1887) 16 Cal. 1,6. Cheity (1604) 27 Mad. 640. 

(«) m. 
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postponed by any agieement between the parties. “ If you find in a 8. 
contract certain terms from which, when they e.’tist, the legislature 
says that certain consequences shall ensue, these conseqtiences must 
ensue ” («>). But this seems an extreme and tmneoessary view. 

Evidence.—A. agrees to buy from B. a full cargo of kerosine oil 
which B, had contracted to buy from C. Subsequently A. and 

B. request C. to transfer C.’s contract with B. into A.'s name. 

C. refuses to consent to the transfer, and it is tlicvou|)on aiTangcd 
between A. and B. that Ixrught and sold notes should be exchanged. 
Seeing that the market was rising, B. inserts in the bought and sold 
notes the figures 100,000 cases, as descriptive of the quantity of oil sold, 
whereasthetnith wasthat the cargo amounted to 125,000 ca.sc3. The 
bought and sold notes having been falsified, A. is entitled to disregard 
them and prove his contract by other and antecedent material ( r). 

Illustration (b)—Sale or return.—Among the illustrations to this 
section the only one not too elementary for comment is (b). A delivery 
of goods on approval, or what is called sale or return, might have been 
held to pass the property subject to a condition that it should revest in 
the former owner if the optional buyer returned the goods within the 
prescribed time, or, in the absence of any stated term, a reasonable 
time. But the accepted rule is that in such a case there is generally 
no complete sale until the buyer has cither 

(a) signified his approval, which may be either expressly or by 
dealing with the goods as owner (>/); or 

(b) kept the goods until the lapse of the prescribed or a reason¬ 
able time without returning them; or 

(c) made return impossible by his own act or default, as by 
letting the goods be destroyed or spoilt (e). 


(id) Maclean, C.J., in Brij Coonmee 
V. Salamander Fire Insurance Co. (1905) 
32 Cal 816, atp. 823. The other mem¬ 
bers of the Court preferred to say that 
no contrary intention was manifest. 

(x) Purga Prosad Surtka v. Bhajan 
Lall Lohea (1904) 31 Cal. 614; L. R. 
31 Ind. Ap. 122. 

{y) As to pledging them t Kirkham v. 
Amnbrnugh [1897] 1 Q. B. 201, C. A. 
“ Any act which is consistent only with 


his being the purchaser” has tho same 
effect: per Lord Esher, M.R,, at p. 
203. Tho verbal criticism of tlio Sale 
of Goods Act does not call fur notice 
here. 

(z) Authorities are considered in Ray 
V. Barker (1879) 4 Ex. Div. 279; 
Elphick V. Barnes (1880) 6 C. R. 1). 
321; Chapman v. Withers (1888) 20 
Q. B. 1). 824; Weiner v. QiU [1906] 2 
K. B. 574. 
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S. 78. Accordingly it is at the original owner’s risk if the subject-matter 
perishes by inevitable accident—c.j., a horse delivered on sale or return 
dies—before the expiration of the time allowed for return (a), unless 
the accident is due to a defect for which the provisional purchaser is 
answerable by the special contract or otherwise. Fraud of a third 
person to whom the goods are entrusted by the provisional purchaser 
reasonably and for a proper purpose, and who, for example, sells or 
pledges them as his own, has the effect, in the absence of special agree¬ 
ment, of passing the property, if by reason of the fraud of the third 
person the provisional purchaser is imable to return them (h). 
Intervening damage which only depreciates the goods without the 
holder’s fault, such as an accident to a horse while being tried, does 
not generally affect the right to return them (c). The cases have 
not been lately considered as a whole, and are not altogether easy to 
reconcile ; but the present statement of their actual effect is believed to 
be cotTcct. 

Wliore it is the notorious custom of a particular trade for dealers to 
hold goods on sale or return, a person so holding anything in the way of 
that trade is not a reputed owner under the English banta'uptcy law ; 
nor does he become so by selling or endeavouring to sell the goods, that 
being the purpose for which he holds them. In deciding this, the late 
Sir G. Jessel incidentally stated the legal effect of the transaction (d) 

“ He [a man who has goods sent to him on sale or return] receives 
the goods from the true owner with an option of becoming the owner, 
which can be exercised in one of three ways : by buying the goods at 
the price named by the vendor; by selling [or pledging (c) | the goods 
to some ons else, which is taken to bo a declaration of his option ; or 
by keeping them so long that it would be unreasonable that he should 
return them.” 

(fl) Elpkick V. liaracs, last note. Barnes, which is a considered decision 

(b) Some dicta of Cotton, L.J., in of Denman, J. 

Ray V. Barker (note {z) ) indicate a (if) Head v. TaUersall (1871) L. E. 
diSoront opinion. Tho dicta of Bram- 7 Ex. 7. 

well and Brett, L.JJ., are .strongly in (d) Ex parte Wingfield (1879) 10 
the other direction. The case is really Ch. D. 591; see per Jessel, M.B., at 
a decision on a technical point of pro* p. 593. 

eeduro and so cannot be considered as {e} Kirkkam v. AUenborongh, note 
affecting the authority of Elpkick y. (y), p. 461, above. 
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Itmustberememberedtliatallrulesof thiskindaresubjeottothe 8. 78. 
intention of the parties, who may vary the ordinary toms of sale or 
return, or add special conditions or warranties. Expres.s terms, if any 
there be, must be carefully considered in every ease. If the parties 
express in toms their intention as to when the property is to pass, the 
Court will construe the contract according to such intention. \Vlicre 
the plaintiff delivered goods on sale or return with a memorandum in 
writing that they were to remain his property “ until settled for or 
charged,” and the. goods were pawned with the defendants by a fraud¬ 
ulent person, who had obtained {mssession from the provisional 
purchaser, and there was no settlement with or charge by the plaintiff, 
it was held that the property had not passed from the plaintiff (/). 

It i.s not always easy to distinguish the transaction of sale or return 
from a conditional sale, in which the pioirertry passes at once, but 
subject to the buyer's option to return the goods if some prescribed 
condition is not fullilhd. The analogy, however, is suliicicnt to 
make such cases of conditional sale instructive and to some C-xtent 
applicable in cases of sale or return. Indeed, it may be unnecessary to 
decide to which class a given case belongs (g). 

Earnest—-With regard to giving of carnist, attention may bo 
called to the learned judgment of Sir Edward Fry, then a Lord Justice 
of Appeal, in Howe v. Smith (/i). lie says 

“ The practice of giving something to signify the conchision of the 
contract, sometimes a sum of money, sometimes a ring (i), or other 
object, to be repaid or redelivered on the completion of the contract! 


(/) Weian v. (HU [190.!] 2 K. li. 
172; [IMi] 2 K. B. .571. Ill Wwirr 
V. Harm [1910] 1 K. B. 2S5, C. A., 
a transaction calloil sale or rdurn was 
held on the whole to amount to an 
agency for sale giving the holder of the 
goods the authority of a mercantile 
agent under the (English) Factors Act, 
1889. 

(</} Head V, Tallersall (note (r)) and 
Chapntan v. Wilkers (note (?)), above, 
seem to be really examples of con¬ 
ditional sale. Sir M. Chalmers (On 
the Sale of Goods Act, p. 48) appears 
to take the same view. The learned 


editors of Benjamin on Sale treat them 
a.'i r ases of sale or return, but this makes 
it very diflicult to classify the so-called 
warranty. 

(h) (1884) 27 Cli. Div. 89, 101. 

(i) The European wedding ring was 
originally given as a pledge on be¬ 
trothal, arrarutn nomine daltie in 
Diediajval Latin. Tho modem engage¬ 
ment ring thus represents the more 
ancient custom. The Latin word arrha is 
represented by the old northern English 
nrlee, of which earnest may be a variant 
form, but this U uncertain. See the 
words in the O.xford Ei^lish Dictionary. 
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8. 78. appears to be one of great antiquity and very general prevalence. It 
was familiar to tbe law of Home (where the rule was that a defaulting 
buyer forfeited the earnest-money, and a defaulting seller was bound 
to restore it twofold). That earnest and part payment are two distinct 
things is apparent from the 17th section of the Statute of Frauds,which 
deals with them as separate acts, each of which is sufficient to give 
validity to a part contract ” {j ). 

There is, however, nothing to prevent the same payment from 
being both earnest and part payment i f such is the intention; and this is, 
in fact, rmder the conditions in common use in England, the character 
of the deposit on a sale of land. “ The deposit serves two purposes: 
if the purchase is carried out, it goes against the purchase-money; but 
its primary purpose is this, it is a guarantee that the purchaser means 
business ” (k). 

Earnest, whether given in money or not, must be something 
of value really given by the buyer and kept by the seller; a 
mere symbolic ceremony such as one party drawing a coin across 
the other’s hand will not do ((). This seems, indeed, plain enough 
without authority. 

When a deposit in the nature of earnest is paid on a contract for the 
sale of immovable property in British India, a vendor by whose default 
the sale goes off must return the sum so paid (m), but if the default is 
the purchaser’s, the purchaser must lose it (ii). S. 74 does not apply to 
such a deposit, and a stipulation for its forfeiture in case of breach i.s 
not one by way of penalty (o). But if on breach of the agreement by 
the purchaser the vendor resells the property, and sues to recover the 
loss arising on such resale, the deposit, although forfeited, is to be taken 

(j) The distinction between earnest («) Biskan Chand v. Radha Kishan 
and part payment is preserved in Das (1897) 19 All. 489; Roshan Lai v. 

B. 4 (1) of tbe Sale of Goods Act, 1893, The Delhi Colton Co., Lhl (1910) 33 

which has superseded the 17th section All. 166; also Natesa Aiyar v. Appaw 

of the Statute of Frauds. (1913) 38 Mad. 178. See also Ifunicipol 

(h) Lord Macnaghten in Soper v. Board of AUahabad v. Tikandar Jang 

Arnold (1889) 14 App. Ca. 429, 435. (1916) 38 All. 52, which turned upon the 

(l) Bknkinsop v. Clayton (1817) 7 construction of the conditions of sale. 

Taunt, 697; 18 R. R. 602. (o) Natesa Aiyar v. Appavu (1913) 

(m) Ibrahimbhai v. FlelcJier (1896) 21 38 Mad. 178; Veerayya v. Sivayya (1914) 

Bom. 827, 863; Alokeshi Dassi v. Hara 27 Mad. L. J. 482. 

Chand Doss (1897) 24 Cal. 897, 
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into account as diminishing the deficiency (p). See notes below to Se. 78, 
s. 18, cl. (d), of the Specific Relief Act. The rule is no doubt the same 
for goods. 

79. -Where there is a contract for the sale of a thing 
Transfer of which has vct to bc ascertained, made or 
sold which has yet finisliod, tlio ownerslup 01 tlic tiling IS not 
made or linisW. ’ transferred to the buyer, until it is ascer¬ 
tained, made or finished. 

llhistration. 

'. B. ordore A., a barge-biiildcr, to make him a batge. The price ia not 
made payable by insliilinents. While the barge is building, B. jiays to 
A. money from time totiine on account ol tlie price. The ownership ot the 
k4rgcdoe.s not pass to B. until it is finished [Laidkr v. liurlinson (see nol« 

(i), p. “fCS, below) ]. 


Transfer of ownership, 1st case.—Accidental destruction or loss 
of the goods may raise the question when ownership was transferred 
even a.s between solvent parties, and in a jurisdiction free from the 
complications introduced by the Statute of Frauds. In case of 
insolvency it is extremely important to know when the goods which 
are the subject ot a contract of sale have ceased to be liable to satisfy 
the seller’s creditors or, as the case may be, have become liable to 
satisfy the buyer’s. 

The present section appears, tor some reason which is not obvious, 
to overlap the matter of the four following sections. Ixird Blackburn 
incidentally stated the pr inciples of English law as follows in deciding 
on an appeal from Scotlarrd :— 

“ A contract for a valuable consideration, by which it is agreed 
that the property in a specific ascertained article shall pass from one 
to another, is effectual according to the law of England to change 
the property. It may be that the party who has sold the article 
is entitled to retain possession till the price is paid, if that was by the 
contract to precede delivery, but still the property is changed. 

(p) Octeiufw T.//Mij(1858) 1 E. B. 1 CL 170; Vellore Taluk Beard t. 

AE. 486; ShuUleworth v. Claws [11110] Oopalasami (1913) 38 Mad. 801. 

30 
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1-. 79. “ It is essential that the article should be specific and ascertained 

in a manner binding on both parties, for unless that be so it caimot be 
construed as a contract to pass the property in that article. And in 
general, if there are things remaining to be done by the seller to the 
article before it is in the state in which it is to be finally delivered 
to the purchaser, the contract will not be construed to be one to pass 
the property till those things are done. 

“ But it is competent to parties to agree for valuable consideration 
that a specific article shall be sold and become the property of the 
purchaser as soon as it has attained a certain stage : though if it is 
part of the bargain that more work shall be done on the article after 
it has reached that stage, it affords a strong primd facie presumption 
against its being the intention of the parties that the property should 
then pass. ... It is, I think, a question of the construction of the 
contract in each case, at what stage the property shall pass; and a 
question of fact in each case whether that stage has been reached ” (q). 

In the earliest English case usually cited on the point, the rule 
as to goods made to order was thus laid down :— 


“ Whore goods are ordered to be made, while they are in progress 
the materials belong to the maker. The property docs not vest in the 
party who gives the order until the thing ordered is completed. And 
although while the goods are in progress the maker may intend them 
for the person ordering, still he may afterrvards deliver them to 
another, and thereby vest the property in that other. Although the 
maker may thereby render himself liable to an action for so doing, 
still a good title is given to the party to whom they are delivered” (r). 

Goods applicable to the performance of a contract arc not the 
same thing in law as goods actually appropriated to the contract, as 
the common phrase is. Some particular goods must be specified, by 
the consent express or tacit of the parties, as the very goods contracted 
for (s). 

tJnflnished ships, etc.—Further illustrations will occur under 
the following sections, but the one illustration bo this section 


(}) SaUh V. Moore (1886) 11 App. 
Ca. 360, 370. 

(r) Aikinton v. Bell (1828) 8 B. & 
0. 277, 282 ; 32 Rp E- At V* 386, per 
Bayley. J. 


(ft) Cp. Qabarron v. Kreeft (1875) 
L. R. 10 Ex. 274, a caae where the 
Court, agreeing on the principle, was 
divided on its application to the factr 
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calls for rather special attention.' It is mentioned that the 
price of the barge is not made payable by instalments, suggesting 
that, if it had been, the result might be different. In fact, where the 
price of a ship in course of construction is payable by instalments, a 
special rule is established by the English authoiities, namely, that 
property in the unfinished ship passes on payment of the first instal¬ 
ment, and subfiequent additions become the buyer’s pro])erty as they 
are worked into the ship, subject, as in all these cases, to evidence of a 
contriiry intention (!). The payment of instalments is held “ to 
appropriate siwcifioally to the buyer the very ship so in progress, and 
to vest in him a property in that ship.” The result is that, “ as bet¬ 
ween him and the builder, he is entitled to insist upon the completion 
of that very ship, and . . . the builder is not entitled to rec|uirc him 
to accept any other ” (a); and this has long been taken as a settled 
rule (r). (’ontrary to an opinion formerly held, it docs not e.vtend 
to make accessories intemded to belong to the ship, but not forming 
p.art of the structure, become the buyer's property, nor even parts of 
the structure, such as the engines, before they are fitted in the vcs.scl 
and approved as parcel of it (w). 

Where the purchaser has paid part of the instalments by .accepting 
bills drawn by the vendor, which have been di.scountcd with third 
parties, and the purchaser and vendor subsequently become bankrupt, 
the holders of the bills have no lien on the ship if the bills arc dis¬ 
honoured (.v). 

The principle is not confined to ships. It seems that “ the same 
reasoning would apply to any other chattel a.s to which the parties 
should agree that the proiierty should pass while the chattel was in an 
incomplete .state ” (y). There may be a contract for the sale of the 


{t) That there i.s no rule of law in the 
matter, but only a rule of construction, 
id settled by Clarke v. Spenee (I8:l6) 4 
Ad. & K. 448; 43 R. R. 3f)5; and sec 
Laing v. Barclai/, Curie <t Co. [1908] 
A. C. 35. 

{«) Woods V. Russell (1822) 6 B. & 
Aid. 942, 946; 24 R, R. 621, 624. 

(v) McUish, L.J., in Ex parte Lamb‘ 
ton. (1876) L. R. 10 Ch. 406, 414. 


(u>) Wood V. Bell {18.")6) 6 K. Si B. 
355; Bealh v. Moore. (1880) 11 App. 
Ca. 350, 381, 385; Beid v. Macbeth tk 
Cray (an appeal from Scotland) [1904] 
A. C. 223. 

(n) Ex parte Lambton (1876) L R. 
10 Ch. 405. 

(y) Seath v. Moore, 11 App. Ca. at 
p. 385, per Lord Bramwel). 
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S. 79. component parts of a whole structure or the like as parts, coupled 
with a contract that the seller shall put them together after delivery 
to the buyer. Here the parts as delivered are appropriated to the 
contract and become the buyer’s property (z). Contracts for the 
building of ships, however, stand on a special footing, in that 
if the ship is to 'be paid for by instalments and there is no 
express provision as to when the property is to pass, the Court 
fill infer, from the fact of payment being made by instalments 
Lliat the property in the portion completed is intended to pass to the 
pmehaser as the payments are made (n). Of course the goods in 
question must be shown by sufficient evidence to be appropriated 
to the contract, licing worked into the body of a ship in construction 
is evidence ot appropriation. Other kinds of acceptanoi may be. 
The mere fact of being fitted and intended by the maker to form part 
of a particular ship, and destined for a certain place in the stiucture, 
but not yet in that place, is not sufficient (l>). It is not indispensable, 
in order to maintain this inference, that there shall have been in the 
original contract a stipulation for payment of an instalment, or that 
the instalment has actually been paid. The absence of these^ con¬ 
siderations might be supplied by other circumstances from which the 
inference could be drawn. There must, however, always be tacts 
admitted or proved sufficient to W'arrant the inference that the 
purchaser has agreed to accept the conqileted portion of the ship in 
part fulfilment of the contract of sale (c). 

The governing consideration is. What did the parties intend 1 
And if there is a condition that the ship is not to be considered 
accepted until she has passed satisfactory steam trials, the property 
will noi pass until that condition has been fulfilled (d). This pre¬ 
sumption ot inference will not arise in the case of machinery or 
materials to be fitted to a ship which is already in existence (e). . i ■ 


(;) Frilcktl i- Cold die. Co. v. M. ft VV. 002; 40 R. R. 717; Sealh 
Currie [191«1 2 Ch. 515, C. A. v. Moore, 11 Am). Ca. at p. 380. 

(a) ExparleLiuiUox,!- R. 10 Ch. (il) Lain// v. Barclay, Carle <lr Co. 
at p. 414; r. Jlloorc, 11 App. C;).. [1908] A. C. 35. 

(e) Angh-Egyptian Navigation Co. 
{/)) Reid V. Macbeth Gray [1904] v. Rennie, L. R. 10 C. P, at pp. 280» 
A.C.223. 281. 

(c) Laidler v. Durlinson ' 1837 ) 2 



COMPLETION OP SALE OP GOODS. 


469 


The Isngnage of the Act has some appearance of laying down Ss. 79, |7. ■ 
fixed rules of law not capable of being displaced even by evidence of a 
contrary intention; whereas the object of the Engli.sh rules is only 
to assist in ascertaining the intention of the parties. But s. 78 seems 
really to involve recognition of the English principle. 

80.- \Vlior(', by a contract for tlio .sale of goods, the 

Completion of IS to do anything to tlicin for the 

S6clieristo''put'' piU'po.sc of putting them into a .state in 

into state in which which the buyer is to take tliem, the sale is 
buyenstotake 

not complete until such thing has been done. 

llhidriitinu. 

A., a Rhii»l)uildcr, contracts to sell to B. for a stated price ^ vessel 
which is lying in A.’s yard ; the vessel to be rigged and fitted for a voyage, 
and tile |irico to be paid on delivery. Under the contract, tbc property in 
the ve.<Rel docs notpuss to B. until the ve^si-l has been riggcfl, fitted 
»p, and delivered. 


Transfer of ownership, 2nd case.—The rules laid down in this and 
the next section are, as Lord Blackburn pointed out long ago, not 
older than the nineteenth century; but they are so well settled 
that the authority of Lord lihieklnim's own stetement is really 
sufficient, .As regards the matter of this section. 

Wlieie, by tbc agreemenf, the vendor is to do anything to the 
goods (or the purpose of ]uitling them into that state in which the 
purchaser is to be bmind to accept them, or, as it is sometimes 
worded, into a deliverable state, the performance o! those things shall 
(in the absence of circumstances indicating a contrary intention) 
be taken to be a condition precedent to the' vesting of property. 
... In general, it is for the benefit of the vendor that the property 
should pass; the risk of loss is thereby transferred to the purchaser ” 
8. 86, below), “ and as the vendor may still retain possession of the 
goods, so as to retain a security for payment of the price, the trans¬ 
ference of the property is to the vendor pure gain. It is, therefore, 
reasonable that, where by the agreement the vendor is to do something 
before he can call upon the purchaser to accept the goods as corres- 
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S. 80. ponding to the agreement, the intention of the parties should be 
taken to be that the vendor was to do this before he obtained the 
benefit of the transfer of the property ” (/).. 

A few years later the rule was declared by the Judicial Committee 
of the Privy Council:— 

“ By the law of England, by a contract for the sale of specific 
ascertained goods, the property immediately vests in the buyer, and a 
right to the price in the seller, unless it can be shown that such was not 
the intention of the parties. Various circumstances have been 
treated by our Courts as sufficiently indicating such contrary intention. 
If it appears that the seller is to do something to the goods sold on 
his own behalf, the property will not be changed until he has done it 
or waived his right to do it ” (p). 

An earlier judicial statement is as follows 

“ Generally speaking, where a bargain is made for the purchase of 
goods, and nothing is said about payment or delivery, the property 
passes immediately, so as to cast upon the purchaser all future risk, if 
nothing further remains to be done to the goods, although he cannot 
take them away without paying the price. If anything remains to be 
done on the part of the seller, until that is done the property is not 
changed” (A). 

By the law of England, as it now stands, it is not sufficient that the 
vendor shall have done what remained to be done on his part, for by 
3.18 (2) of the Sale of Goods Act, 1893, the property does not pass imtil 
the buyer has notice that the seller has performed his duty in this 
respect. 

This statement sums up the result of cases in which it had been 
held, as to liquids bought in bulk and to be delivered by the seller in 


(/) Blackburn on Sale, e(l. Graham, 
173, 174. 

(g) Qilmour v. Supple (1858) 11 Moo. 
P. a 551, 666; 117 K. R. 97, 100, a 
Canadian case of a timber raft broken 
up by storm at the wharf lo which it 
had been floated down; the timber had 
already been measured and spcciiied: see 
and distinguish Logan v. Le Mesurier 
(1847) 6 Moo. P. C. 116; 79 R. R. 10, 


a case from Lower Canada (under old 
French law, but there was stated to be 
no difference between this and the Com¬ 
mon I>aw for the purjtose in hand 
where the measuring was to be done 
after arrival, and it was held that 
neither property nor risk had passed. 

{h) Bayloy, J., in Simmons v. Swijt 
(1826) 5 B. & C. at p. 862 ; 29 R. R. 
at p. 440. 
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casks, that property passed as and when the casks were completely 8a. 
filled up, but the contents of casks not yet filled were tho seller’s pro¬ 
perty and at his risk, although the total quantity sold and the price 
were ascertained, the test for the passing of property being that “ no¬ 
thing remained to be done by the seller in order to complete the sale 
as between him and the buyer ” (i). It is not clear that, when these 
cases were decided, evidence of contrary intention would liave been 
admitted. But it is now settled in England that the intention of the 
parties prevails. Property in unfinished goods will pass if the goods 
are ascertained and pointed out with the intention of transferring 
ownership (j). 

A merely collateral act to be done by tho seller with re.s])cct to 
the goods, such as paying warehouse charges (k) or duties (1), will not 
negative an inference from the other circumstances that the proirerty 
has passed. 

The fact of something remaining to be done by the buyer has never 
been held to have of itself any ell'ect at all, though Lord Blackburn, 
writing in 1845, seems to have apprehended, with deprecation, that it 
might be so held in some cases. Bee the following section. 

Completion of 81 .-— Where any thing remains to be done 

irha3Toao''nny- to thc goods by the seller for the purpose of 
S to'*^orta!a ascertaining the amount of the price, the sale 
P'™- is not complete until this has been done. 

lUudnilione, 

^a) A., thc owner o! a stack of bark, contracts to seU it to B., weigh 
and deliver it, at lOt) rupees per ton. B. agrees to take and pay for it on a 
•ertain day. Fart i; weiglicd and delivered to B.; thc ownership of thc resi¬ 
due is not transferred to B. until it has been weighed pursuant to the contract 
v. Stvijt (l8iC) 5 B. & C. 857 ; 20 R. R. 408] {m}. 


(0 Rugg V. Mindl {1800) 11 East, 
210 ; 10 R. R. 475 ; Wallace v. Breeds 
(1811) 13 East, 522; 12 R. R. 423. 

(;■) Young v. Matthews (1866) L. R. 
2 C. P. 127. 

(i) Hammond r. Anderson (1804) 1 
B. & P. N. R. 69 ; 8 R. R. 763. 

(1) Hinde v. Wkil^mse (1806) 7 
East., 558 ; 8 R. R. 676. 


(w) Thc. earlier cose of Hanson v. 
Meyer (1805) 6 East, 614 ; 8 R. R. 672, 
(lid not go quite so far. It decided only 
that on similar facts (a warehouseman 
having been ordered by the seller to 
weigh and deliver to the buyer) the un* 
.paid vendor had at any rate a lien on 
tbe part remaining unweighed. 
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{b) A. contracts to sell a heap of clay to B. at a certi 
B. is, hy the contract, to load the clay in his own carts, ^ 
load at a certain weighing machine, which his carts must ^rice per 
from A.’.s grounds to B.’s place of deposit. Here nothing m4,o weigh each 
done by the seller; the.sale i.s complete, and the ownership oftifc their way 
is transferred at once [Turley v. Bates (1863) 2 H. & C. 2(K); P^ns to be 
11 was found a.s a fact tlia t the contract was for the .sale of the hc*P'>p of clay 

639. 
I ^fliole]. 

Transfer of ownership, 3rd case.—In England tlio >5?^ 


complete oven before the price is finally ascertained, if suebi 


'may be 


, the in- 
asby 
this 


tention of the parties, and the manner of ascertaining the pri 
mcasiiroraent of the goods, is agreed upon, The ca.se in wl; 
was laid doim (m) was decided some days after the passing of t?., 
tract Act in India, Cocliburn, C..I., stated it to be “ perfectly u 
esimcially after the case of Turh/ v. Jkics ” (sec Illustration (bj), 
“that the real qiiostion in all those cases is whether the parties did 
intend that the property should pass,” Qwere whether the words of 
the present section be not too strong to admit of this doctrine being 
followed by the Indian Courts ; if they are, amendment «eem» 
desirable. 


The w--’ inrt of ('alciitta has laid down that this section does 
not e.xclude the (|uc.stion of intention wliich, according to Turley v. 
Bales, is the determining factor, ft was accordingly held that though 
nothing remained to be done to the goods by the seller for the purpose 
of ascertaining the amount of the price, the property did not pa,ss to 
the buyer, it lieing the intention of the paities that the sale should not 
bo complete until the goods had been te.stcd, selected and weighed 
by the buyer (o). Where the plaintill contracted with the defen¬ 
dant to sell him 975 maunds of rice, being the whole contents of a 
certain gola, at a certain rate, and the defendant paid certain earnest- 
money, and agreed to remove the whole of the rice after weighing on 
or before a certain date, and delivery was taken of a part, it was held 
that the property in the goods had passed to the defendant. In this 
case, “ so far as the vendors were concerned, nothing remained to be 
done on their part to the rice sold ‘ for the purpose of ascertaining the 


(n) Marlincauw Kilching(Wi2)h.Vii (1918) 44 Cal. 98. The intention in 

7 Q. B. 436, 449. thi-s case was inferred from tho usage of 

(o) Abdul A:i: y. Jogendra Krishna trade. 
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»mount of the price.’ The rice was to be weighed for the satisfaction S». SI'S!-! 
of the purchasers” (p). This is clearly within the earlier English 
authorities. 

Lord Blackburn commented unfavourably on the rule, as having 
been “ somewhat hastily adopted from the civil law, without advert¬ 
ing to the great distinction made by the civilians between a sale for a 
certain price in money and an exchange for anything else” {g) ; but 
that distinction itself appears to be now definitely adopted in English 
law. Moreover, it was not clear when Lord Blackburn \not« that in 
England the ndc was confined to acts to be done by the seller. The 
alleged following of Roman law would be more cx.actly described as a 
following of the gi-cat French jurist Pothier, of which, indeed, I/ord 
Blackburn was quite aware. It canuot be strictly verified, but there 
is no doubt that in the early part of the nineteenth century, when 
English authority was still scanty on many parts of commercial law, 

Pothier was freely used by English lawyers. The matter is now only 
•f historical interest. 

82.—Where the goods are not ascertained at the time 
Comiiirfion ot of making tlie contract of sale, it is neco.s.sary 
rn«er™ie"i at”"’ to tlic complotio)! of tlic Sale tliat tlic goods 
date of contract. p,, ascertained. 

JUusImtlitn. 

A. agrorstosoirtol^. 20 tons uf oil in A.’sci.stuTns. A.’.scistpriiHtioiitnin 
morotlmn 20 tons of oil. No jiniiion of t lin oil lifts bocoino tlip iiro|»tTty of B. 

[White V. Wiih{im)ir]\wut. 17(i; K K. II. 7:1”) (r) ]. 


83.—Where the goods are not ii.scertaincd at the time 
of making the agreement for sale, l)iit good* 

Ascertainment of 

Koofi.shysuiiseijucnt answering tlic (lescrijitioji in tlie agreement 

a])propriation. , , -it 

arc subsequently appropriated by one party, 
for the purpose of the agreement, and that ap])ropriation is 

(/)) SJmhi Mohun Pal v. yoboKrislo tin; current (if authority. Sir M. Chal* 
(1878) 4 Cal. 801. mers takes no notice of it. The rea* 

[<j) Blocklmm on Sale, 153. ’ son.s given for the decision seem to mis* 

(r) It would be useless to discuss in apply the doctrine of constructive de- 
India how, if at all, the earlier case of livery. Lord Atkinson cited Whitehoiue 
Whikhfiuie V. /'ro«l ((1810) 12 East v. Fml in Dublin Cily DislUUry v. 
(il4; ll Pv. R. 491, and see the Preface, Dohrty [1914] A. C. at p. 845, but with* 
f' that volume) can be reconciled with outn cing the difficulty 
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!. -St- assented to by the other, the goods have been ascertained, 
and the sale is complete. 

llhslration. 

A., liaving a quantity of sugar in bulk more than sufficient to till 20 hogs- 
heads, contracts to sell li. 20 hogshciuls of it. After the contract A. fills 20 
hogsheads with tho sugar, and gives notice to B. that the hogsheads are 
ready, and requires him to take them away. B. says he will take tliem as soon 
as he can. By this appropriation by A., and assent by B., the sugar becomes 
theproperty of B. [liohilcv. ThtciHtcs{l8‘21)GB. & C. 3b8;30 It. 11. 3(53, with 
sliglit sirnplification of the facts]. 

Ascertainment of goods by subsequent appropriation .—The 
following oases may be stated in the form of additional illustra¬ 
tions 

(1) A. contracts with B, to sell him all the oil to be produced from 
the year’s crop of peppermint on A.’s farm. When the crop is got 
in, and the oil made, A. puts the oil into bottles furnished by B. By 
this appropriation the oil becomes the property of B. : Laryton v. 
Higgins (1859) 4 11. & N. 402 ; 118 R. R. 515. 

(2) A. contracts to sell B. 200 maunds of grain out of a greater 
bulk which B. has seen and approved, and it is agreed that B. shall 
send his own sacks to be filled. B. sends a suificieut number of sacks, 
and 150 maunds of the gi'ain are put into B.’s sacks by A.'s servants 
and made ready for despatch. Afterwards A. countermands his orders 
for sending the filled sacks to B., and causes the grain in them to be 
turned out and mi-ved with the bulk. The grain put in the sacks 
became B.’s property as each sack was filled, and did not cease to be 
80 by A.’s subsequent wrongful dealing with it ; Aldridge v. Johnson 
(1857) 7 E. & B. 885 ; 110 B. R. 875. 

(3) B. sends an order from Madras to A., a manufacturer ak 
Calcutta, for certain goods “ to be despatched on insurance being 
effected.” A. packs goods according to the order in a cask marked 
with B.’s initials, and ships it from Calcutta to B., having insured the 
goods in B.’s name. The goods become B.’s property as soon as they 
are despatched from Calcutta : Fragano v. Long (1825) 4 B. & C. 
219 ; 28 R. R. 220. 

(4) A. contracts to sell to B. 100 maunds of grain, according to a 
sample produced, out of a larger bulk which B. has not seen, and which 
is already in sacks of A.’s. A. marks a certain number of these sacks 
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with B.’b name and the words “ To wait orders.” The sacks so dealt 
with do not become H.’s property in the absence of specific assent 
from B., or previous authority from B. to A. to select them on B. s 
behalf: Jenner v. Sniilh (ISfiO) L. H. 4 C, P. 270. 

(.7) Good.s answering the description in a contract were manu¬ 
factured by the vendor and by him appropriated to the contract, 
and the purchaser on being informed of it directed the vendor to mark 
and despatch them for shipment according to certain instructions 
and the goods were marked and despatched from the vendor s mill, 
but could not be shipped, os the vessels named by the purchaser were 
not available at their usual place;—f/c/d that the proirerty in the goods 
passed to the purchaser, .and he was liable in damages for rleclining to 
take delivery of the goods. “ The act of desp<atching the goods from 

the mill was.the act of the defend,ant (i.c., the purchaser) 

tlirough his agents, the ])laintifis, and this act of the defendant consti¬ 
tuted an implied .assent to the appropriation by the plaintiffs, which 
then became no longer revocable Clive Jule Mill.i Co. v. Elmihiin 
Arab (1897) 24 Cal. 177,182. The conduct of the purchaser in direct¬ 
ing the vendor to mark and dcsp.atch the goods for shipment shows 
that he assented to the appropriation which the vendor h.ad made. 
The conduct of the vendor in marking and despatching them was a 
complete compliance with the directions of the purchaser, who had 
not instructed him to ship the goods, but only to despatch them for 
shipment. Hence the c.asc is easily distinguishable from Jenner v. 
Smith (last page), where the purchaser gave no instructions to the 
vendor and never signified his ,as.sent to such appropriation as had been 
made. There the .appropriation was clearly only conditional on the 
purchaser giving the necessary orders {s). 

(6) A. contracts to sell to B. 1,000 bales of jute, the goods to be 
placed alongside s.s. Uganda, and to be paid for in cash against the 
mate’s receipts. The goods are marked by A, with B.’s private mark 
pursuant to B.’s instructions, and they are placed alongside the vessel; 

(«) If a purchaser without inspection Buchanan'H (1875) 15 B. L II, 

takes possesion of the goods, or exer- 276, 283, 291—293. There is nothing in 
cifles proprietary rights over them, ho this, of course, beyond the Englinh 
thereby gives his implied assent to the luthoritie?, 
appropriation effected by tlie Rcllcr. See 
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and shipped in due course. The mate’s receipts are made out in 
B.’s name, and A. sends them on to B., together with his bill for the 
price. B., without paying for the goods, exehanges the reeeipts for 
bills of lading, and pledges them with C., who advances money in 
good faith. B. becomes insolvent. A. sues C. for the price of the 
goods, alleging that the property in the goods did not pass to B., 
and B. therefore could not make a valid pledge thereof:— Held, that 
the property in the goods passed to B., the above facts affording suffi¬ 
cient evidence of an appropriation by A. of the goods to the contract, 
and of B.’s assent to the appropriation. Held, further, that a clause 
in the contract, that if B. retained the mate's receipts without paying 
for the goods the receipts should be deemed to be the property of A. 
until B. paid for the goods, did not render the appropriation condi¬ 
tional only. The eifeet of that clause was, it was said, not to 
reserve the jus disjionendi in A., but to provide him with a security 
for duo payment of the price of the goods by empowering him to hold 
possession of the mate’s receipts, and so to prevent B. from dealing 
with the goods uirtil the price vv.as ])aid : Jiiiji/erMttlt Avgumulluh v. 
Smith {I'JOfl) Sd Cal. .MT. 

Delivery of goods to carrier.—.\n important point in this con¬ 
nection is tliat, where goods are delivered to a carrier or the like tor 
trairsmission to the buyer, the carrier is jrresunred to be the buyer’s 
agent not only to take delivery (s. 91, ])age 497 below), but to assent 
to the .appropriation to the contract of the goods so delivered, subject 
of courae, to any just grourrds of exception which may be subsequently 
discovered. This is not sufficiently broirght out in the te.xt of the 
Corrtract Act. In the English Sale of Goods Act, s. 18, rule 5 (2), it 
is thus expressed 

“ Where, in pursuance of the contract, the seller delivers the goods 
to the buyer, or to a earner, or other bailee . . . (whether 

named by the buyer or not), for purpose of transmission to the buyer, 
and docs not reserve the right of disposal, ho is deemed to have un¬ 
conditionally appropriated the goods to the contract.” 

As Sir Mackenzie Chalmers says in his commentary ((), “ It is 
often a nice question of law whether the acts done by the seller merely 

(() Clmlmcrs on the Sale of Goods Act, goods being finally ascertained and the 
1893, p. 02, 7th cd. I entirely agree with property passing to the buyer should 
Sir M. Chalmeis that the questions of the bo carefully kept distinct. 
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e3q)reB5 a revocable intention to appropriate certain goods to the con- 8S. 
tract”— i.e., specify them as the goods contracted for—“ or whether 
they show an irrevocable determination of a right of election.” “Such 
an appropriation is revocable by the party who made it and not 
binding on the other party uidess it was made in pursuance of an 
authority to make the election conferred by agreement, or unless the 
act is subsequently and before its revocation adopted by the other 
party ” (ii). 

“It may be admitted,” said Baron Parke in 1818, “ that if goods 
are ordered by a jierson, although they are to be selected by the ven¬ 
dor and to bo delivered to a common carrier to be .sent to the person 
by whom they have been ordered, the moment the goods which have 
been selected in pursuance of the contract are delivered to the carrier 
the carrier becomes the agent of the vendee, and such a delivery 
amounts to a delivery to the vendee (e) ; and if there is a binding 
contract between the vendor and vendee (w), . . . .then there 

is no doubt that the property passes by such delivery to the carrier. 

It is necessary, of course, that the goods should agree with the 
contract.” But this is subject to be negatived by proof of a contrary 
intention, as where the seller shippiirg goods to the buyer reserves 
control to himself by taking a bill of lading to his own i}rder (\). This 
last named transaction is very common, and its elfect is to control the 
jxisscssion of the captain,and make the captain accountable to deliver 
the goods to the holder of the bill of lading. The bill of lading is the 
symbol of property, and by taking the bill of lading the vendor keeps 
to himself the right of dealing with the property shipped, and also 
the right of demanding possession from the captain. And this is 
consistent even with a special term that the goods are shipped on 
account of and at the risk of the buyer (;/). 


(u) Blackburn on Sale, lut cd. 127 ; 
2iid ed by Graham, 129. 

(f) This had already been treated as 
settled in 1H03 ; Dutton v. ,VoJomon50n 
3 B. & 1’. ; 7 R. R. 883. 

(w) The omitted words, referring to 
the Statute of Frauds, have no applica¬ 
tion in India. 


(i) Waity. Baker, 2 Ex. 1, 7; 76 R. 
R. 409, 474. 

(y) Slt^pherd v. Harrison (1871) Li 
R. 6 H. L. 116, per Lord Westbury, 
atp. 128. The language of the ori^al 
js hero preserved, with only such alter¬ 
ation as is required to make the form 
of the statement general 
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•M- The following lucid statement of the rules as to “ appropriation ” 
was judicially delivered by the late Lord Justice Cotton in 1878 

“ Under a contract for sale of chattels not specific the property does 
not pass to the purchaser unless there is afterwards an appro¬ 
priation of the specific chattels to pass under the contract, that is 
unless both parties agree as to the specific chattels in which the pro¬ 
perty is to pass, and nothing remains to be done in order to pass it. 
In the case of such a contract the delivery by the vendor to a common 
carrier, or (unleas the effect of the shipment is restricted by the terms 
of the bill of lading) shipment on board a ship of, or chartered for, 
the purchaser, is an appropriation sufficient to pass the property. 
If, however, the vendor, when shipping the articles which he intends 
to deliver under the contract, takes the bill of lading to his own order, 
but does so not as agent or on behalf of the purchaser, but on his own 
behalf, it is held that he thereby reserves to himself a power of dis¬ 
posing of the property, and that consequently there is no final appro- 
■ priation, and the proj^rty docs not on shipment pass to the purchasers. 
When the vendor on shipment takes the bill of lading to his own 
order, he has the power of absolutely disposing of the cargo, and may 
prevent the purchaser from ever asserting any right of property there¬ 
in ; and accordingly in Wait v. Baker ( 2 ), Elkrshaw v. Magniac (a), 
and Gabarrnn. v. Kreejt {h) in each of which cases the vendors had dealt 
with the bills of lading for their own benefit), the decisions were that 
the purchaser had no property in the goods, though he had offered 
to accept bills for or had paid the price. So if the vendor deals with 
or claims to retain the bill of lading in order to secure the contract 
price, as when he sends forward the bill of lading with a bill of exchange 
attached, with directions that the bill of lading is not to be delivered 
to the purchaser till acceptance or payment of the bill of exchange, 
the appropriation is not absolute, but until acceptance of the draft, 
or payment or tender of the price, is conditional only, and until such 
acceptance, or payment, or tender, the property in the goods does 


(:) 2 Er. 1, See note .(x), p. 477, elusive in absence of contrary indica* 
above. tion). 

(a) (1S43) 6 Ex. 670 n. ; 86 R. E.. (6) L. R. 10 Ex. 274. See note {»), p. 

398 (form oi bill of lading held con- 466, above. 
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not pass to the purchaser; and so it was decided in Turner v. Trustees g. gg 
of Liverpool Docks (c), Shepherd v. Harrison (d), Ogg v. Shuler (e). 

But if the bill of lading has been dealt with only to secure the contract 
price, there is neither principle nor authority for holding that in such 
a case the goods shipped for the purpose of completing the contract 
do not on payment or tender by the purchaser of the contract price 
vest in him. When this occurs there is a performance of the condition 
subject to which the appropriation was made, and everything which, 
according to the intention of the parties, is necessary to transfer the 
property is done; and in my opinion, under .such circumstances, 
the projicrty does on payment or tender of the price pass to the pur¬ 
chaser ” (/). 

In this case, accordingly, where the bills of lading had been handed 
to the bankers who discounted the bill of exchange drawn against the 
cargo, and this was done only to secure payment of the hi II of exchange 
at matmity, it was held that the buyer was entitled to the goods on 
offerit^ to pay the bill of exchange, and that his tender constituted 
a final appropriation vesting the property in him. 

The following .statements by the late Mr. Benjamin have become 
authoritative in England by liigh judicial approval 

“ Where goods are delivered by the vendor in pursuance of an order 
to a common carrier for delivery to the buyer, the delivery to the 
carrier passes the property, he being the agent of the vendee to receive 
it, and the delivery to him being equivalent to a delivery to the vendee. 

“ Where goods are delivered on board of a vessel to be carried, 
and a bill of lading is taken, the delivery by the vendor is not a delivery 
to the buyer, but to the captain as bailee for delivery to the person 


(c) (1851) 6 Es. 613 ; SO K. B. 377. 
The facts hero were somewhat compli¬ 
cated, but the main point is that the 
fact of goods being shipped on the buyer’s 
ship does not prevail over the terms of a 
bill of lading made out to the seller’s 
order. 

{d) L.R.4Q.B.190;6H.LU6. 
See note (y), p. 477, above. 


(e) 1 C. P. Div. 47 (effect of bill of 
lading to shipper’s order is to reserve 
right not only of possession, but of dis* 
posal of the goods as against a buyer in 
default). 

if) Per Cotton, L.J., Mirabiia r. 
Impend Otloman Bank (I$78) 3 Sx. 
Div. at pp. 172, 178. 
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8 . 88 . indicated by the bill of lading as the one for whom they are to be 
carried ” (g). 

On tho other hand, if the seller sends out bills of lading which 
make the goods deliverable to the buyer’s order, this is a strong con¬ 
firmation of the normal presumption that delivery to a carrier, and 
especially a shipmaster, passes property. “ We conceive it is per¬ 
fectly settled,” said the Court of Appeal in England, in 1876, “ that 
if a consignor in such a case wishes to prevent tho property in the goods 
and the right to deal with the goods whilst at sea from passing to the 
consignee, he must, by the bill of lading, make the goods deliverable 
to his own order, and forward the bill of lading to an agent of his own. 
If he docs not do that, he still retains the right of stopping tho goods 
in transition |as to which see ss. 99--100, pp. 510 - 528, below] 
but subject to that right the property in the goods and the right to 
tho possession of the goods is in the consignee. . . . [In Shepherd 

V. Harrison (/t)] the consignor did take the precaution of making the 
goods deliverable to his own order, and of forwarding the indorsed 
bill of lading, together with the bill of exchange, to an agent of his 
own. The agent forwarded the bill of lading and the bill of exchange 
in the same letter to the consignee, and requested him to accept 
the bill of exchange and return it. Under these cireum.stanccs it 
was held by the House of Lords that tho consignee had no right to 
keep tho bill of lading without accepting the bill of exchange. This 
case is no authority for holding that, if the property in the goods had 
already passed, the property would revest on the bills of exchange 
being reinsed acceptance ” (i). 

It may be stated on the whole, in a summary way, that generally 
delivery to a carrier or bailee who receives the goods for transmission to 
the buyer appropriates those goods to the contract; but (he seller may 
exclude tho operation of this rule by reserving the power of disposal. 
In particular the appropriation may be and constantly is made 


(y) Benjamin on Sale, Book II. profitably consulted. 

Chap. VI ad fin,., p. 400 in 5th cd. (A) L. R. 5 H. L. 116; note (y), p.477, 
adopted by Lord Chelmsford in Shep‘ above. 

Acrd V. //flimon, L. R. 6 H. L. at p. 127 (i) Ex parte Banner (1876) 2Ch. 

The whole series of rules propounded in Div. 278, 288, 289. 

the continuation of the passage may be 



ASSENT TO appropriation: 


481 


conditional on payment or tender of the price (jj, or acceptance of a 8 . 83. 
bill of exchange sent forwardwith the hill of lading; this last is quite 
common practice. In such eases the property jxisses only when the 
condition is satisfied. The fact of the seller taking a bill of lading to 
his own order is strong evidence that the appropriation i.s conditional 
imhied, the rule that such is the legal cll'ect is (piite as delinite and im¬ 
portant as the primary rule as to the cll'cot of unconditional delivery ; 
and the use of this precaution by the .seller tluows on the buyer the 
bui'den of showing that the appropriation was intended to be final. 

This may bo showir, for example, if the result of the circumstances 
and course of dealing of the parties is that the scillers took the hill of 
lading in their own name only becau.se they were not (piite sure of the 
construction of the buyer's acce])tance of their offer, whereas in fact 
he did mean to accept the cargo, and acted accordingly (/). 

It should be noted that, in case of difference, the terms of the bill 
of lading prevail over tho,so of an invoice, and, it seems (/), over any 
inference from ambiguous terms in any other document evidencing 
the contract. “ It is perfectly well settled that . . . the entry 
upon the invoice stating the goods to be shipped on account and at the 
risk of the consignee is not conclusive, but may be overruled by the 
circumstance of the jus disjmiemli being ri'..scrved by the shipper' 
thi'ough the medium of the bill of lading.” (w). 

Attention to the principles established imdcr the prc.sent head will 
be found to remove many of the difficulties which arise on the more 
special question of an unpaid .seller's right to .stop goods in transit. 

Assent to appropriatiou—Where the seller unconditionally 
appropriates goods of the proper description to the contract, the 
buyer having asked for a delivery order, and so notifies the buyer, the 
buyer’s assent may be inferred after the expiry of a reasonable 
time without dissent («). 


(j) For a case of conditional ajipro- 
priation in dealing with goixls on land, 
aee Godts v. Hose, referred to under 
s. 90, illu-stration (f), p. 491 below. 

(t) Joyce V. Sifonw (1864) 17 C. B. 
N. S. 84. There was no question be¬ 
tween the parties to the sale, but only 
between the buyer and underwriters as 
31 


to insurable interest, the cargo having 
been lost by wreck. 

(/) See Ogy v. Shuier (187.7) 1 C. P. 
Div. 47. 

(m) Lord Cairns in Shepherd v. /far- 
risoH, L. R. 5 H. L. at p. 131. 

(n) Pionataro v. QUroy [19!9J I K, 
B. 459. 
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Il 88,84. Goods ordered by tradesmen in India from Europe.—He following 
passage from Mr. Benjamin’s treatise on sale of goods (o) indicates 
at what stage property in goods shipped from Europe to India may 
pass to the Indian firm ordering the goods 

“ Tf A., in New York, orders goods from B., in Liverpool, without send* 
ing the money for them, there are two modes usually resorted to among 
merchants by which B. may execute the order without assuming the risk of 
A.’s inability or refusal to pay for the goods on arrival. B. may take the 
bill of lading, making the goods deliverable to his own order or that of his 
agent in Now York, and send it to Ins agent, with instructions not to transfer 
ittoA.oxceptonpaymcntforthcgoods. Or B.may not'choo.se to advance 
the money in Liverpool and may draw a bill of exchange for the price of goods 
on A., and sell the bill to a Liverpool banker, transferring to the banker 
the bill of lading for the goods to bo delivered to A. on due payment of the bill 
of exchange. Nowin both these modt.s of doing the business, it is impossible 
to infer tliat B. bad the least idea of passing the property to A. at the time 
of appropriating the goods to the contract, so that although he may write 
to A., and specify the packages and marks by which the good.-? may be idonti* 
fied, and although ho may accompany this with an invoice, stating plainly 
that these specific goorls are shipped for A.’s account, and in accordance with 
A.’s order, making his election final and determinate, the property in tho 
goods will nevertheless remain in B., or in tlie banker, as the case, may bo, 
till tho bill of lading has been endorsed and delivered up to A.” 

84.—Where the goods are not ascertained at the time of 
making the contract of sale, and by the terms 

Ascertainment of i n • i 

goods by seller’s otthe contfact the seller IS to do an act with 
reference to the goods which cannot be done 
until they are appropriated to the buyer, the seller has a 
right to select any goods answering to the contract, and by 
his doing so the goods are ascertained. 

Illustration. 

B. agrees with A. to purchase of him at a stated price, to be paid on a 
fixed day, 50 maunds of rice out of a lai^er quantity in A.*s granary. It is 
agreed that B. shall send sacks for the rice, and that A. shall put tho rice into 
them. B. does so, and A. puts 50 maunds of rice into tho sacks. The goods 
have been ascertained [.4kfrtd9e v. Johnson, more fully stated as supplemen¬ 
tary illustration No. 2 to s. 83, p. 474, above.} 


(o) P. 376, 5th ed., cited with approval in Be Cargo eias. Rapp€njels{l9\5) 
42 Cal 334, 342-43. 
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It is rather difficult to see why this is a separate section ; the Ss. 
proposition appears to be subordinate to the principle laid down in 
3.83. Presumably it was intended to declare existing law, but to the 
present rvriter it seems by no means clear that the English authorities 
warrant the statement in this positive and unqualified form. How¬ 
ever, the result is probably the same in almost every case that is likely 
to occur in the course of business. This section docs not appear to 
have been judicially considered. 

Perhaps this is the best place to observe that failure on the seller’s 
part to satisfy the conditions required for ascertaining and appropriat¬ 
ing the goods contracted for cannot be remedied in the biij'or’s favour 
by construction of law on the ground that the seller ought to have done 
what he did not. Whore a seller in effect refuses to appropriate a 
particular cargo to the contract, taking bills of lading to the order of 
a real or fictitious nominee of his own, his conduct may bo a breach of 
contract in the circumstances, but property in that cargo will none the 
more be transferred for that reason (p). 

An unsuccessful attempt by a seller to appropriate a cargo to the 
contract will not prevent him from appropriating another cargo and 
insisting on the buyer accepting it, if he can do so in accordance with 
the terms of the contract as to time and othenvise {<]). 

85. —Wliere an agrecnicjit is made for tlie sale of im¬ 
moveable and moveable property combined, 
the ow'iienship oi the moveable property does 
not pass before the transfer of the immove¬ 
able property. 

Illmlration. 

A. agrees with B. for tlie .sale of a houte and furniture. The ownorahip 
of the furniture docs not pass to B. until the house is conveyed to B. 


Transfer of 
ownership of move¬ 
able property, when 
sold together with 
immoveable. 


Mixed sales of moveable and immoveable property,—A contract of 
this kind is, on the face of it, no more than a contract that, when the 

(p) Oahamn v. Kreeft (1875) L.R. cargo had been found invalid by an 

10 Ex. 274. arbitrator, whose decision the C. A. 

(q) fiorromman v. Free (1878) 4 Q. obvioody thought wrong, but noques- 
n. Div. 500. The tender of the first tion of its correctness was bef(»e them. 
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ia. 85, 86. conveyance is completed, the furniture shall be sold ; and property 
in the furniture does not pass before that time (r). The rule is in 
truth elementary, so much so that the existence of direct authority 
for it may be regarded as accidental. Observe that the word “ com¬ 
bined” in the text is important; if a house and the tumitiu’c in it were 
sold to the same buyer by simultaneous but distinct contracts, the 
section would not apply. 

As to the jxiriod of limitation for a suit by a purchaser of movable 
and immovable property to recover the movable property from the 
hands of a subsequent purchaser, sec DhoiuUha v. Rmiiei'lnndra (.?). 

86. -When goods have become the property of the 
Buyer to bear loss ])uver, lio inust bc.Ti’ Miv loss arising from 

aitur t'oods liavo ^ ^ ^ 

boi'onic bis procorty, tlicil’ dcstrUCtioll 01’illjuiy. 

IlliidralUms. 

(a) "B. otters, and A. acccj)ts, lOO rupees for a .stack of firewood stand- 
in" on A.’s premises, tlic firewood to be allowed to remain on A.’s premises 
till a Certain day, and not to be taken away till paid for. Before payment, and 
while the firewood is on A.’s premises, it is accidentally destroyed by fire, 
li. must bear the loss. 

(ft) A. bids 1,000 rupees for a picture at a sale by anetion. After tlie 
bid, it is injured by an accident. If the accident happens before the hammer 
falls, the lo.ss falls on the seller; if afterwards, on A. [Cp. Siin'dith'] v. Turner. 
note («j), p. 480, below. ] 

Bisk of destruction or injury—^As in our law property can be 
transferred by the contract itself, subject to the goods being ascertain¬ 
ed, it is natural to hold that, in the absence of sjxicial terms, the risk 
follows the property. But it might have been held that ])roperty is 
transferred only by delivery, and nevertheless the contract is effectual 
to change the risk independently of delivery ; this would make an 
exception to the general rule that risk accompanies ownership. Such 
is, in fact, the law of Scotland and various countries which follow 
the Roman law. There is nothing in the law of England to prevent 
parties from agreeing, if they please, that the risk shall pass at some 
time or on some condition which is not necessarily simultaneous with 
the passing of property; and thus the ownership may in particular 

(r) Lanyon v. Toogood (1844) 13 (a) (1881) 6 Bom. 654. 

VI. & W. 27, 29. 
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cases bo separated from the risk ((). The possibility of such being S- 8(1 
the contract between the parties has been thus expressed by Lord 
Hatherley:— 

“ It is perfectl)' conceivable-indeed, in many ca.sesit has been 
■so as a matter of fact -that a person, selling some goods at a distant 
place to a ])crson living in this country, may say : ‘ 1 am perfectly 
willing to sell you these goods. 1 am perfectly willing to complete the 
<;argo so to be sold, but I do not intend to be at the risk of their loss 
during the transit or on the voyage ; and although you will not be 
expected to p.ay for the goods and aepuire the pro])erty imtil you have 
the bills and the documents attached sent to you, still in the meantime 
there will be a risk in transit, and that is a risk which 1 am not desi¬ 
rous of undertaking, and I must throw that risk ujion you as part of 
our bargain,’ ” (ii). 

Good.s in a Louse held on lease were sold by auction under condi¬ 
tions expressly |)roviding th.at .all lots should be taken to be delivered 
at the fall of the hammer, after which time they should remain at the 
exclusive risk of the ])urchasfr. After the sale, the rent of the house 
being in arrear, the landlord threatened to distrain on these goods, 
and the auctioneer paid th(! nmt, and paid over only the net proceeds 
of the sale to the owner, on who.s(' behalf he had sold the goods. It 
was held that he had no right to make this deduction; for the property 
and risk in the goods had passed to the resprsetive pmcliasers at the 
auction as soon as the bids were accepted, and the seller had no more 
interest in them, and consequently no interest in the rent being paid 
from which an authority to the auctioneer to pay it could be implied. 

“ It is thoroughly established . . . that by the English law, where 

a bargain .and sale is completed with respect to goods, and every 
thing to be done on the part of the vendor before the property should 
pass has been performed, then the propert.y vests in the purchaser, 
although the vendor still retains his lien, the price of the goods not 

(() Marlinmu v. Kitcldtm (1872) ,Scc also Cmilc v. I'/o;//on/, L. R. 7 Ex. I)8j 
L. R. 7 Q. IS. 436, a peculiar case where Andamn v. Morice, L. R, 10 C. P. fi09; 
the majority oi the Court thought it 1 App. Ca. 713. 
immaterial whether property had paaa- (u) .4 Wcr,.on v. Morice, 1 App. Sa. 
ed or not, the risk having passed to tho at pp. 728, 729. 
buyer by the terms of the contract. 
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86,87. having been paid (®); and any accident happening to the things 
subsequently, unless it is caused by the fault of the vendor, . , . 
must be borne by the purchaser, and, by parity of reasoning, any 
benefit for them is his benefit and not that of the vendor ” («). 

Where the defendant purchased 975 maunds of rice, being the 
whole contents of a gola, and paid earnest-money and took part 
delivery of the rice, and the rest was destroyed by fire, it was held 
that, the property having passed to him, he was liable for the balance 
of the price (x). 

Illustration (a) to the present section also negatives any supposi¬ 
tion that the seller of goods which remain in his custody after the 
property has passed, and are accidentally destroyed without his 
fault before delivery, is liable to an action for a breach of contract in 
not delivering them. Compare s. 56, p. 322, above. 

As to immoveable property, it is provided by the Transfer of 
Property Act that where the ownership of the property has passed to 
the buyer he is bound to bear any loss arising from destruction, injury, 
or decrease in value of the property not caused by the seller [s. 55 (5), 
(c)]. But a mere contract for the sale of immoveable property does 
not of itself even create any interest in, or charge on, the property 
(s. 54). See also the Specific Relief Act, s. 13. 

87.— When there is a contract for the sale of goods not 
Transfer of in existence, the ownership of the goods 

^rend't'o'’bo'Sd’ may be transferred by acts done, after the 
while non-existent, goods are produccd in pursuance of the con¬ 
tract, by the seller, or by the buyer with the seller’s assent. 

Illtulrations. 

(a) A. contracts to sell to B., for a stated price, all the indigo which 
shall be produced at A.’8 factory during the ensuing year. A., when the indi¬ 
go has been manufactured, gives B. an acknowledgment that he holds the 
indigo at his disposal. The ownership of the indigo vests in B. from the 
date of the acknowledgment. 

(») See 83. 95—98, pp. 502-509 (*) S^oshi Mohm Pal v. A^o6o Kruiio 

below. Poddar (187S) 4 Cal. 801 ; see the 

(w) Su><s^ing v. Turner (1872) LE. commentary <ai b. 81. 

7 Q. B. 310, 313, per Blackburn, J. 
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(b) A.,forastat«dprioe, contnctsthatE. may t«be and aell any crops B. 

that shall he grown on A.'a land in succcaaion to the cropa then standing. 

Under this contract, B., with the assent of .A., takes possession of some crops 
grown in succession to the crops standing at the time of the contract. The 
ownership of the crops, when taken possession of, vests in B, [In England a 
grant of a tenant’s growing crops and aU his unexpired tenant right and 
interest has the same effect; Fetch v. Tulin (1816) I.*) M. & W. 110.] 

(o) A., for a stated price, contracts that B. may take and sell any crops 
tliat shall be grown on his land in succession to the crop then standing. Un¬ 
der this contract, B. applies to A. for pos.ses8ion of some crops grown in suc¬ 
cession to the crops which were standing at the time of the contract. A re¬ 
fuses to give poseeasion. The ownership of the crops has not passed to B., 
though A. may commit a breach of contract in refusing to give jiu-ssession. 


Sale of goods to be produced in future—^Logically this section 
is covered by s. 82. If a contract of sale cannot transfer owneiship 
in c-visting but unascertained goods without some act appropriating 
them to the contract, much less can it have any such effect as regards 
goods not in existence. But in English authorities the rule appears 
as a distinct and wider role in the law of property. “ It is a common 
learning in the law that a man cannot grant or charge that which he 
hath not” {y). But future products of existing property can be grant¬ 
ed. Of such things the grantor is said to have a potential possession. 
“ He that hath [the land] may grant all fruits that may arise upon it 
after, and the property shall pass so soon as the fruits are extant ” (z). 
This extends oidy to nalural produce, and not to after-acquired stock 
in trade, or the like. The produce must be of existing property. 
“ A man cannot grant all the wool that shall grow upon his sheep 
that he shall buy hereafter” (a). Acconbngly a bill of sale purporting 
to comprise all tb.i goods “ now remaining and being, or which shall 
at any time hereafter remain and be,” in or about the grantor’s house 
at Z., does not of itself pass property in after-acquired goods, and can 
be made to apply to them only by some new specific act appropriating 


(y) Perkins, Profitable Book, Grants, 
pi. 65 ; per Cur., Lunn v. Thornton 
(1845) 1 C. B. 379, 386 ; 68 R. R. at p. 
727, 

(z) Oranlhom v. Hawky, Hob. 132; 
Waddinglon t. Bristow, 2 Bos. & Pu). 
452. 

(a) Ib. This does not mean that be 


cannot make a binding; contract to sell 
and deliver the woo) when ho has it, but 
that such a contract will create only 
personal rights and not a right in rem 
to the wool promised. See Sir M. 
Chaltnor's comment, Sale ol Gooda Act, 
pp. 26, 27. 
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them to the grant (i). For examples of such appropriation see on 
s. 83, p. 473, above. 

These rules do not apply in Unglish law to equitable assignments 
by way of security or otherwise; but ina.smuch as such an assign¬ 
ment docs not at any time transfer ownership, but only a right on 
the part of the a.ssignee to obtain the benefit of the right whieh has 
been assigired to him by the assignor, the .subject is not properly before 
us here, and it will .siilllce to refer to a few passages of Lord M.acuagh- 
ten’s judgment in what is now the leading case (c): “ It has long 
been .settled that future property possibilities and c.xpectancics .are 
assignable in ci|uity for value. . . . To ethwtuate the intention and 
as.signmcnt for value, in terms present and immediate, has always 
been I'cgardcd in erpiity as a contract binding on the eou.scieuce of the 
assignor, and so binding tin! subject-matter of the contract when it 
comes into existi‘nc('. if it is of smdi a nature .and so described as to be 
capable of being ascertained and identified. . . , The truth is that 
cases of e(|uitabie assignments or s))ecilic. Ii(>n, where the consideration 
has j)a.sscd, d(qiend on the real meaning of the agreement between the 
parties, The dillicrdty, geiunally S])eaking, is to asceitarn the true 
scope and effect of the agreement. When that is ascertained you 
have only to apj)!)' the priitcipirr that e(|uitv considers that done which 
ought to bo done if that principles is applicabli' urrdcr the circumstances 
of the case," Such applic.itions arc liable to be comi>Iicated by the 
existence of imperative statutory rules as to iraiticiilar kinds of trans- 
actiorrs or dealings with jraiticular kirrds of propeity, as in England 
the Bills of Sale Acts ; and care rmist be taken not to as,sumc too 
hastily that the general princijde will have its normal operation in arry 
given st.ate of facts. The general crpti table )irirrciple in question has 
been recognised and applied in Indian courts. Thus where A. at 
Virangam consigned goods to B, at Bombay for sale on conrmis.sion, 
and drew hundis against the goods which B. accepted and paid, and 
it was arranged that B. should pay himself the advances out of the 
sale proceeds of the goods when he received and sold them, it was 
held that the agreement constitirted a good equitable charge upon the 


(6) Lnnii v. Thornton, note (y), 13 App. Ca. 523, at pp. 543, 547. See 

p. 437, above, also BrandCn Sonn *0 Co. v. Dunlop 

(c) 7’atlbi/ V. Oj^cinl Iteceivor (1883) Bobber Co., Lid. [1905) A. C. 454. 
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goods, and that they could not therefore be attached by persons holding Ss. 87,. 88i 
decrees against A., even though the goods liad not yet come into the 
possicssiou of li. ((/). Tliere is a similar recent case in the High Coiut 
of Madras, where mone}' was advanced by A. to B. to cut and prepare 
timber in a forest, and A. was to ]iay himself the advances out of 
the sale lu-occeds of the goods when lu! received aud sold them (e), 

88. A ror.tvai t for the sale of goods to lu^ (leliv(M'('(l at 
(,‘onti'iict st‘11 '!■ future (hi,v is bii'.diiig, tliotigh tbo goods are 
"ot lu 11'.*) i)ossossioii ol tb(^ Seller at the time 
n..l 111 S'ller s pco- III' (],(. Kintnirt, Ulul tl'Oll'.dl, lit that 

.. time, he h.is im reasonable exiieetutioii of 

ae(|iii!ing them othenvise than by |)iinhase. 


Uln-'lntlhri. 

A. oontrnrf'5. on tin' 1st .Ttmiiar'', (o soil U. 51) slinro.s in l.ho Kast ludiaH 
Ilaihvav Cutiipimv. to Ik' (li'iiv'tiA'il nml ouiil f-)|- on (Ik- 1st Mu roll of lin“ .hiliho 
your. A.. Ilf- lie liiiK- of nianiiiy (lie contraot, i.s not, in posse.s.siuii of any 
sliaros. Till' i'i>nlr.i('l i.s valid. 


Future delivery. I’roliablv it would have lieoii' thought need¬ 
less to declare this rule but for Idle case of llibldni'liile v. McMorim 
(liSIIO) .0 M, k W'. 402, the head-note of wliieh is leprodiieed, with a 
little condensation, bv this section. Tliere an attempt was uiaile to 
maintain the eontrary, on the aiitlioril.y of a lieeision ofLordTentor- 
den at Nisi I’rius, founiled on some gnnmd of sujiposed jiulilic policy; 
hut, as Alderson, Ih. oliserved, if such a ruling were followed, “ it 
would put an end to half the contracts made in the course ot trade.” 
The facts were similar to those given in the ilhistiation. Slioitly 
afterwards the decision was confirmed in a case involving other points 
also (/). No one has thrown any doubt on it since. 


(d) Feljt flirji Co. V. fthormal factured hereafter). 

(ISgfi) 21 liotii. 2«7 ; Vnkmnppa v. (e) MariubipiU v. Kohdn (1911) 21. 
bal-ohmamn (lft92) HI Mail. 429 ; Bal- Mail. L. .1. 413, 
de.o Prasad v. Milkr (1904) 31 Cal. (567 (/( Uarliimr v. MeCalhn (1840) 6 

(mortgage of indigo-cakes to be manu- M. t W. 58 ; !>.5 B. B. .503, 513,617,618. 
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90. 89 .—Where the price of goods sold is not fixed by the 

Determination coiitrast of Sale, the buyer is bound to pay 

of price not Bxed .in i . i . •! 

by contract. the Seller such a price as the Court considers 
reasonable. 

lllustralion. 

B, living at Patna, ordera of A., a coacbbiiilder at Calcutta, a carriage of 
a particular description. Nothing is said by either as to the price. Tlie order 
having been executed, and the price being in dispute between the buyer and 
the seller, the Court must decide what price it considers reasonable. 

“ A contract for the sale of a commodity in which the price is 
left uncertain is in law a contract for what the goods shall be found to 
be reasonably worth” (g), said Tindal, C.J., on facts resembling those 
of the illustration. What is a reasonable price is a question of fact 
to be determined according to the circumstances of each particular 
case. Where the goods arc such that there is a market price for them, 
the market price will be evidence of what is a reasonable price between 
the parties, though not conclusive, as accidental circumstances may 
make the cmrent price unreasonable in the particular transaction (/i)- 
A subsequent fixing of the price by agreement of the parties is very 
strong evidence of what they think, and therefore of what for them is 
reasonable. On principle it seems to bo strictly nothing more, unless 
the circumstances are such that it operates as a novation. But no 
question of practical importance appears to arise on this. 



90.— Delivery of goods sold may be made by doing 
DeUvety how anything which has the effect of putting them 
in the possession of the buyer, or of any 
person authorised to hold them on his behalf. 

Illustrations. 

(ft) A. sells to B., a horse, and causes or permits it to be removed from 
A,’8 stables to B.’s. The removal toB.’8 stable is a delivery. [Elmore r. 


(^) fioadhj V. McLaine (1S34) 10 
Bing. 482 ; 38 R. R. 610, 514 ; con- 
6rmed (not that further authority is 
needed) by Willes, J., in Joyce v. -Swann, 


17 C. B. N. S. at p. 102. 

(A) Acehal v. Levy (1834) 10 Bing. 
376: 38 R. R. 469,475. 
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Stone (1809) 1 Taunt. 468 ; 10 R. E. 678 was a stronger case. There it was 
held sufficient delivery where the seller agreed at the buyer’s request to keep 
the horse at delivery, and moved it into another part of Ids own stables.] 

(b) B., in England, ortlers 100 bales of cotton from A., a merchant of 
Bombay, and sends his own ship to Bombay for the cotton. The putting 
the cotton on board the ship is a delivery to B. 

(c) A, sells to B. certain specific goods which arc locked up in a godown. 

A. gives B. the key of the godown in order that he may get the goods. This 
is a delivery. 

(d) A. sells to B. five specific casks of oil. The oil is in the warehouse 
of A. B. sells the five casks to C. A. receives wandiousc rent for tliem from 
C. This amounts to a delivery of the oil to C., as it shows an assent on the 
part of A, to hold the goods as warehouseman of C. [Hurry v. 

1 Camp. 452 ; 10 R. R. 727 (*)]. 

(o) A. sells to B. 50 maunds of rice in tlie possession of C., n warehouse¬ 
man. A. gives B. an order to C. to transfer the rice to B., and(\ ussonU 
to such order, and transfers the rice in his books to B. This is a delivery, 
[The normal case, assumed os such in all the decisions on more complc.v facts.] 

(f) A. agrees to sell B, five tons of oil at 1,000 rupees per ton, to be paid 
for at the time of‘lelivery. A. gives to C., a wharfinger, at whose wharf lie 
has twenty tons of oil, an order to transfer five of them into the name of B. 

C. makes the transfer in his book.s, and gives .\.’a clerk a notice of t!ie transfer 
for B. A.’s clerk takes the transfer notice to B., and offers to give it liim on 
payment of the price of the o’l. B. refusc.s to pay. There has been no delivery 
to B., as B. never assented to make (’. his agent toliold for him the five 
tons selected by A. [Even if the wharfinger, after the seller has notified liim 
not to deliver the oil, does deliver it to the buyer, tliis is not a delivery under 
the contract, and does not pass either property or the right to possession : 
Go(Hs V. Rose (1855) 17 C. B. 229. In such a ease the goods have never been 
ascertained (see the judgment of Willes, J.). ] 

Additional Illustrations. 

A. agrees with B. to sell B. a horse. Thereupon A. asks B. to 
lend him the horse for a short time. B. assents and leaves the horse 
in A.’s custody. This is a delivery to B. [Marvin v. iroMts(1856) 
6E.&B. 726; 106 R. R. 784.] 

B. agrees with A. to buy a horse from him for Rs. COO, and to fetch 
it away on a day named, the bargain being for ready money. Shortly 

(•) At the date of this case the dis* judgment both say, erroneously accord- 

tinction between an unpaid vendor’s ing to modern usage, that the right to 

lien on goods remaining in his possession stop in tmnaUn was at an end. See 
and the right to stop in traneit was not yet further on this cose below, 
understood, and the head.note and the 


S. 80. 
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S. 90. before the day named B. comes back, rides the horse, and asks A. as a 
favour to keep it for him another week, saying that at the end of the 
w'eek he will call and pay for it. Before the end of the week the 
horse dies. There has been no delivery and no transfer of ownership, 
and the lo3.s must be borne by A. [Tempest v. FitzgeraU (18f0) 3 B. 
& Aid. 080 : 22 K. K. 526.J 


Acceptance and receipt.—In English law a contract for the sale 
of goods of the value of £10 or upwards is, by statute, not enforceable 
unless “ the buyer shall acceirt part of the goods so sold and iietually 
receive the same,” or s.itisfy one of other alternative conditions not 
now material (j ). Hence there have been many decided cases as to 
what amounts to acceptance and rcceijrt for this purpose. There have 
also been many decisioirs ort the qrreslion of what aurounts, apart 
from the statute, to a delivery trairsfcrring possession from the seller 
to the buyer, which question may arise in various ways either bctwecir 
the parties or by reason of adverse claims of third persons. The 
“ actual rec('.i]it'' of the Statrrtc of Frauils appeal's, on the whole, to 
Coi-respond to the “delivery” of the pi'csent section, regai'ded, however, 
from the buyer’s point of view. Acceptance is something mor e; name¬ 
ly, I'ccognition of certain goods as part of the goods sold under the 
contract in (picstiou, “ such a dealing with the goods as amounts 
to a lecognition of the conti'act.” Whether the buyer's conduct 
satislics this description is a question of fact. It may or may not 
also bo an appropriation to the contract of goods jireviously unascer¬ 
tained, and it need not amount to an admission that the goods are 
according to contract (I;). Acceptance and receipt, taken together, 
seem to mean that the buyer has assumed possession of some part 
of the goods with reference to the contract of sale and as being appro¬ 
priated thereto. 

Although the Statute of Frauds is happily not in force in British 
India, principles of general application are often involved in English 


(j) Sale of Good.s Act, 1893, 9. 4, Div. 228 (see per Rowen, at p. 
reproducing in substance the 17th acc- 233) ; Taylor v. Swilk [1893] 2 Q.B. 
tion of the Statute of Frauds. On the 65, C. A. ; Abbott v. Wokeij [1895] 2 
definition of acceptance, see sub-s. 3. Q. B. 97, 0. A. 

(A) Page V. Morgan (1885) 15 Q. B. 



SYMBOLIC DELIVKRY. 


493 


cases decided upon the statute, and therefore some ac(]uaintanco S. 90. 
with its provisions (now re-enacted and in part made clearer by the 
Sale of Goods Act) is still imlisiKiiLsable to Indian ))ractitioners, at 
any rate in the Ifii'Ii ('oniis, in order to understand which parts of 
the Eiiiilish judgments turn only on the language of the statute and 
which have an independent value. 

“Symbolic” delivery.—Illustration (c) treats the delivery of the key 
to the purchaser as transferring possession because, and only because, 
it gives him actual control of the place where the goods are, and thereby 
of the goods themselves. This is believed to be the cori’cri view in 
English law, notwithstanding the hanguage that has sometimes been 
used about symbolic delivery. As Lord Ilardwicke said moie than a 

century and a half ago, “ didivery of the key of bulky goods_has 

licen allowed as delivery of the possession, because it is the way of 
coming at the ]iossession or to make use of the thing, and therefore 
the key is not a symbol, which would not do” (I). But deliveiy of a 
key may irropeily be called a symbol in so far as it is an emphatic 
declaration of intention to transfer control ; in this manner it may be 
material even in the case of immoveables, where it coidd have no effect 
standing alone. 

A. goes to live in B.'s house with B.’s consent. acting under 
,I.’s orders, takes furniture of A.'s t(3 B.’s house, puts it in certain 
rooms, locks the doors of those rooms, and takes away the key, to the 
knowledge of B.'s servants and without any objection. 'This is re¬ 
levant to show that A. has irot delivered the goods to B. to hold as 
bailee, but, on the contrary, B. has given possession to A. of the rooms 
in wdiich the goods aie ))laced (w). In the case of goods, the effect 
of delivering a key, so far as it is effective, is to give actual control of 
the goods. Delivery of the key of a wharf where timber is lying has 
liecn judicially said to carry “ manual control ” of the timlrcr (n). 

Nor is this surprising ; for actual possession of partially cleared lands, 
bulky goods, and so forth, has always been held to be acquired by 
such control and occupation as the nature of the subject-matter 


(1) Want V. Turner, 2 Ves. Sr. 431; Div. 28.'). 

I Dick. no. (n) Qoufjh V. Kveraril (1863) 2 H, 

(w) Ancona v. Bogert (1876) 1 Ej. k C.l; 133 B. E. B68. 
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90. admits ( ■). This has been admitted to be the governing principle 
even when the terms “ symbol ” and “ constructive possession” have 
been, perhaps not quite aptly, used at the same time (p). It is con¬ 
ceived that merely telling a man that the key of a warehouse, etc., 
is at his disposal is at most a licence, and, as regards property or 
possession, has no effect at all until he acts on the authority (q). 

Delivery of a key does not operate as delivery of the goods under 
the lock if it does not in fact give complete access to them. Where a 
seller gave the buyer the key of a receptacle in which the goods were, 
but retained the key of an outer inclosure, it was held without diffi¬ 
culty that the buyer had not acquired possession (r). In such a case 
the seller’s possession continues, not because he has in fact complete 
and exclusive control (for he has it not), but because the common 
law does not recognise any partial transfer of po.sscssion, and does not 
allow po.ssession to bo vacant, and legal possession once acquired 
continues until it is completely changed, or the subject-matter ceases 
to exist. 

Constructive delivery.-Apart from this rather outlying question, 
it is to be observed, and it is shown by the illustrations to this section, 
that a change in the possession of goods, and therefore delivery within 
the definition above, may take place without any change in their 
actual and visible custody. There is said to be a constructive delivery 
in such cases, and they may bo classified as follows Is) 

1. A seller in possession of the thing sold assents to hold it solely 
on the buyer’s account. There may be constructive delivery of this 


(o) See Lord Advocole v. Young 
(1887) 12 App. Ca. atpp. 553, 55G. 

(p) Hilton V. Tuckfr (1888) 39 Ch. 
D. 069, 676. If C., holding for A. the 
key of a room containing A.’a goods, 
ie told by A., with B.’s consent, to hold 
it at B.’s disposal, this may well enough 
be called a constructive delivery to B.; 
but it is not clear from the report exact¬ 
ly what the facts were, or were thought 
by the Court to be. 

{q) If HiUon V. Tucker (last note) 
meant to decide the contrary, we think 


it would not be law ; but there is no 
necessity to read it so. 

(r) Milgakv. Kebble (1841) 3 Man. 
& Gr. 100 ; 60 R. R. 475. This case is 
cited in text-books as an authority on 
unpaid vendor’s lien, hut really adds 
nothing to the law on that head. The 
only question was whether there Iiad 
been a delivery, and it was so treated by 
the Court. 

(s) Cp. Chalmers on Sale of Goods 
Act, 140 ; Pollock and Wright on Pos- 
session, 46, 71—75. 
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kind whether he continues to hold as a bailee for reward or as a gra- S' 90- 
tuitous borrower (see Marvin v. Wallis, p. 491, above). The seller’s 
assent must be proved; it will not be presumed (/). But acts of the 
buyer treating himself as owner and the seller as his servant or bailee 
are relevant to prove delivery as against the buyer. Where A. ordered 
a certain quantity of goods (not yet specified) of B., and B. sent A., an 
invoice specifying particular goods as sold to A. “ free for six months,” 
i.e., to remain in B.’s warehouse without charge, credit being also 
given for six months, and at the end of the six montlis A. asked B., 
if he would take the goods back or sell them on A.’s account, this was 
held evidence of assent by A. to B. holding those goods for him as 
warehouseman (a). The fact that the buyer pays or agrees to pay 
warehorise rent for goods left in the seller’s warehouse is not of itself 
sufficient to show that the seller holds as his bailee. The case is not 
the same where the first buyer sells to a sub-purchaser, and the first 
seller assents, by his direction, to hold the goods for the sub-purcliascr: 
see Illustration (d). In the case on which that illustration is founded 
Lord Ellenborough, it is true, used language to the effect that accep¬ 
tance of warehouse rent is of itself “ a complete transfer of the goods”: 

“ If I pay for a part of a warehouse so much of it is mine.” These 
observations w'ould be applicable if the buyer had actually rented 
part of the warehouse, and the goods bought by him were transferred 
to that part. If there is nothing but payment of warehouse rent, 
or agreement to pay it, the proposition is too wide, and is disallowed by 
later authorities {v). The correct reason alone, as applicable to the 
case whore there is a sale over to a new purchaser, is given by the 
illustration. The assent of B. that the goods shall be held for C. is 
assumed. It would perhaps have been better to state it more 

(/) Rc RoherU (1887) 36 Ch. I). 196» Oficp. v. Richardson (1877) 3 App. Ca, 

200. 319 ; “ I do not think that the payment 

(tt) Casik V. Sivorder (1861) 6 H. of warehousHi rent has the effect of a 
& N. 828 ; 123 R. R. 860, Ex. Ch., constractive delivery of the whole in 
distinguished in Dublin City Distillery a case where the goods remained in the 
V. 1914] A, 0. 823, where Lord possession of the vendor.” It is not 

Atkinson reviews the authorities on quite clear what, in the later case, the 
constructive delivery. The facts were Judicial Committee meant by saying 
rather peculiar. that there was no “ actual doUveiy,*’ 

(i?) Miles V. Gorton (1834) 2 O. & See Blackburn on Sale, 2ttd cd. 341. 

M. 504 ; 39 R. R. 820, approved in 
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90- distinctly a.s one of the materinl facts; for the case is really one of 
“ agreement by ; ttomraent” (see the following paragraph). Lord 
Ellenborough’a language, in fact, does not accord with coraraeroial 
us.age. Warehoirso rent is not rent in the ordinary economic sense, 
and the owner making the payment so called is not entitled to have 
his goods stored in any particular part of the warehouse. He is 
no more e. tenant than the railway passenger who leaves goods in a 
cloak-room. 

2. The most tre(picnt and important case is where a seller and 
buyer agree, with the as.scnt of a third person in whose custody the 
goods are and who has been holding them for the S(!llcr, that he shall 
hold them on account of the buyer. .Such an “ agreement of attorn¬ 
ment,” as it is sometimes called, has the elTect of transferring legal 
possession to the buyer. All three parties mu.st concur; the mere 
handing of a delivery order or the like by the .seller to the bn 3 'er i.s 
not enough ('/•} ; the seller's bailee must bo instructed and must 
assent to hold for the buyer. 

3. If the buyer is already holding the goods as the seller’s bailee, 
and the seller agrees with him that he shall hold them as owner, the 
character of the posse.ssion is changed accordingly, and the buyer 
ceases to hold as bailee, and begins to hold as owner, as w'here an agent 
entrusted with goods tor sale agrees to buy them himself (i). Acts 
relied on to prove such an agreement must, of course, be imambiguous. 
This case is not very common. 

The significance of this group of sections on delivery can be fully 
understood only in connection with the subsequent sections on seller’s 
lien and stoppage in transit. 

It is not every case in which delivery is spoken of that illustrates 
the present section. Thus an auctioneer who sold a rick of hay stand¬ 
ing, and showed an acknowledgment from the owner of his right to sell, 
was held not liable to an action at the suit of the buyer for not deliver¬ 
ing the hay when the owner afterwards wrongfully revoked his 

(w) McEmn V. Smith (1819) 2 H. keeping a delivery older ie evidence 
L. C. 309 ; 81 R. R. 10(1; Farina v. Home of acerptamn, bat not of receipt. 

(1846) 10 iU & W. 119 ; 73 R, R. 433. (x) Edan v. Dttdjidd (1841) 1 Q, B. 

In the language of tbo English cases 302 ; 55 R. R. 258, 
on tho .Statute of Frauds, taking and 
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authority and refused to give the buyer, on the auctioneer’s order, Ss. 90| 
access to the hayrick (y). The purchaser bought with knowledge of 
all the facts, and the auctioneer, who never had any possession at all 
either of the hay or of the place where it stood, could do no more for 
the purchaser than ho did. But it is clear that the buyer did not 
acquire possession, though he did acquire property and an immediate 
right to possess the goods; there was therefore no question of delivery 
within the meaning of the present section. 

Dealings with delivery orders and the like may have important 
effects on the title to goods under s. 108 (see that section and the 
commentary thereon, p. 532 et sqq. below). 

91.—A tleliverV to a wharfinger or carrier of tlie goods 

Effect of delivery cffcct as a delivery to the 

to wharfinger or buycr, blit does iiot render the buyer liable 

carrier. * . . 

for the price of goods which do not reach him, 
unless the delivery is so made as to enable him to hold the 
wharfinger or carrier responsible for the safe custody or 
delivery of the goods. 

Illustration. 

B., at Agra, orders o( A., who lives at Calcutta, three casks of oil to be 
sent to him by railway. A. takes three casks of oil directed to B. to the rail¬ 
way station, and leavc.s them there witliout conforming to the rules which 
must be complied with in order to render the railway company responsible for 
their safety. The goods do not reach B. There has not been a sufficient 
delivery to charge B. in a suit for the price. 

Delivery to wharfinger or carrier.—In England it has been for more 
than a century “ a proposition as well settled as any in the law that if a 
tradesman order goods to be sent by a carrier, though he docs not name 
any carrier, the moment the goods are delivered to the canier it 
operates as a delivery to the purchaser ” {z). The qualifying part of 

(y) V. IVooHtim,? (1841) 2 Man. of the case. On Mr. Benjamin’s view 
■& (f. 650 ; .'58 R. R. 513, We must res- the buyer was a bailor at will, and might 
pectfully dissent from the opinion ex* have had an action of trespass vi el 
pressed in Benjamin on Sale (4th ed. armia against a stranger. We think not, 
at p. 683) that the former owner ac- but no such question arose. See now 
tually became a bailee by attorning the editors’ addition in 6th ed. 693, 
in advance to an unknown purchaser. (i) Dutton v. Solomonaon (1803) 3 
This does not affect the practical result Bos. P. & 682 ; 7 R. R. 883. 

32 
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*91,9S. the section embodies a decision not much later. There the seller had 
sent goods by carriers who notoriously professed not to answer for 
goods worth more than £5, unless specially entered and paid for. The 
seller omitted to make any special entry, and the goods never reached 
the buyer. It was held that the seller could not recover the price from 
the buyer. It was the seller’s duty “ to do whatever was necessary to 
secure the responsibility of the carriers for the safe delivery of the 
goods, and to put them into such a course of conveyance as that in 
case of a loss the defendant might have his indemnity against the 
carriers.” [a). 

In India the following requirements are established by general 
legislation 

Under s. 3 of the Common Carriers Act III of 186.5, no carrier is 
liable for loss of certain goods above Rs. 100 in value, unless the person 
delivering the goods shall have expressly declared the value and des¬ 
cription thereof. Similarly, under ss. 72 and 73 of the Indian Railways 
Act IX of 1890, no railway company is liable to pay more than a spe¬ 
cified value for the loss or destruction of certain animals, unless the 
person delivering the animals should have declared them to be of a 
higher value. Accordingly consignors neglecting to make the required 
declarations do so at the peril of losing their right to recover the price 
from the buyer if the goods miscaiTy. 

This section must of course be read with and subject to ss. 99,100 
as regards an impaid vendor’s right to stop the goods in transit. 

92.— A delivery of part of goods, in progress of the 
delivery of the whole, lias the same effect, for 
dcUvory. purpose of passhig the property in such 

goods, as a delivery of the whole ; but a 
delivery of part of the goods, with an intention of severing 
it from the whole, does not operate as a delivery of the 
remainder. 

lllustralions. 

(ft) A aliip arrives in a harbour laden with a cargo consigned to A., the 
buyer of the cargo. The captain begins to discharge it, and delivers over 
part of the goods to A. in progress of the delivery of the whole. This is a 


(a) Clarice v. Hnlchins (1811) 14 East, 475 ; 13 K. R. 283. 
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delivery of the cargo to A. for the purpose of passing the property in the 
cargo. 

(b) A sells to B. a stack of firewood, to be paid for by B. on delivery. 
After the sale, B. applies for and obtains from A. leave to take away some of 
the firewood. This has not the legal effect of delivery of the whole. [Bun- 
ncy V. (IS:j:t) 4 B. & Ad. Cm ; B. R. 30!).] 

(o) A. sells oO niaunds of rice to B. The rice remains in A.’s warehouse. 
After the sale, R. sells to C. 10 iimun<ls of the rice, and A., at B.’s desire, sends 
the 10 inanmls to This has not the legal effect of a delivery of tho whole. 
[See next page.] 

[A. sells II ve bales of good.s to B. to bo pai<l for on delivery. B. receives 
and pays for one bale, and refuses to take the others as not being according 
to description. Tliere has not been a delivery of the whole, and A. may bo 
entitled to sue B. for not acoejding the four bales, but cannot sue for their 
piice : MiU-Ml, Rdd A Co. v. Jhihleo Dnsa (1887) 15 Cal. 1.] 


Part delivery.—This affirms the common law rule that de¬ 
livery of part may bo a delivery of the whole if it is so intended and 
agreed, but not otherwise, and the burden of proof seems to be on 
the party aflii niing th.at such was the intention (b). “It seems to 
mc“, said lirett, “tliat a delivery of part, or even of tho bidk of 
a cargo, is not 'prim.t facie a delivery of the whole, and that those 
who rely upon the part delivery as a comitructive delivery of tho whole 
arc bound to show tliat tlie ])art delivery took place iiniler sucli cir- 
cumstanocs as to make it a constructive delivery of the whole” (c). 
'■ It is now held that the delivery of part operates a,s a constructive 
delivery of tho whole only where the delivery of part takes place in 
the course of the delivery of the whole, and the taking pos,session by 
tho buyer of that pait is the acceptance of constructive possc.ssion of 
the whole” {d), ie. a recognition that the actual holder of the residue 
has begun to- hold as a buyer's agent. “ If part be delivered with 
intent to separate that part from the rest, it is not an inchoate deli¬ 
very of the whole”; still lo.ss can it be so if there is a refusal to deliver 
the whole (e). What was the intention in any particular transaction 

(t) L(ir(l Blackburn in Ktmp v. Falk might be such a circumstance: lb, at 
(1882) 7 App. Ca. 573, 588. p. 7 , 5 . 

(c) Fi parU Cooper (1879) 11 Ch. (rf) Willcs, J., Bolton v. L. is B. B. 
Div. 68 , 73. If the cargo were one Co. (1808) L. R. 1 C 1’., p. 140. 
machine or tho like in parts, and an (e) Diion v, Yulea (1833) 6 B. & Ad. 
essential part were delivered Bret, that 313, 330, 341, 39 R. R. 489, 497, 499 . 


S. 9S. 
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is a question of fact to be determined with regard to all the circum¬ 
stances, and on which precedents can be only suggestive. The phrase 
“ delivery of part of a cargo made in the progress of and with a view 
to the delivery of the whole” occurs in Lord Tenderden’s judgment 
in Burney v. Poynlz, on which Illustration (b) is founded. 

Illustration (c) is somewhat obscure to the modem reader until 
the case on which it was founded is consulted. It seems hopelessly 
unarguable that a subsale of part by B,, the original buyer, to C., and 
delivery to C., at B.’s request, from A.’s warehouse, should operate 
as a constructive delivery of the remaining forty maunds from 
A. to B., or in any way affect A.’s rights as unpaid vendor with res¬ 
pect to them. Such an argument was, however, put forward more 
than eighty years ago on similar facts (/); but even then the subsale 
and delivery under it were relied on rather “upon the ground that the 
vendee treated the goods as his own” (p), with the consent of the ven¬ 
dor, than because of any supposed intrinsic virtue of part delivery. 
The Court did not think it necessary to hear the defendant’s counsel 
on either branch of the argument. Whichever way it was considered, 
the dealing with part could not be presumed to have any reference to 
the whole, nor could the seller be presumed to intend to abandon any 
right as to the residue. There was also a question of the effect of 
paying warehouse rent (sec p. 495, above). 

It may, perhaps, be worth while to observe that a decision under 
the Statute of Frauds in England that an acceptance of part of goods 
ordered where the contract included sever.al classes of goods, made the 
contract enforceable as to all the goods contracted for, and not only 
as to the class to which the parcel accepted belonged (A), has nothing 
to do with the effect of part delivery as regards the seller’s lien or right 
to stop in transit either at common law or under the present Act in 
India. It certainly does not decide that the fact of a cargo sold at 
one time containing goods of several kinds might not strengthen the 
presumption against a delivery of part of the cargo, consisting of goods 
of one kind only, being intended to operate as a delivery of the whole. 


(/) Miki V. Oorkm (1834) 2 Cr. & 507, 39 B. B. 823. 

31. 504 i 39 B. B. 820. (A) EmoU v. Thomas (1838) 3 M. 4; 

(f) Bollett arguertdo, 2 Cr. & M. W. 170 ; 49 E. E. 658. 
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Seller not bound 98.—Ill the absence of any special Si.8( 

b“uyof»rpiies“"or promisc, tlie seller of goods is not bound to 
delivery. deliver them until the buyer applies for 

delivery. 

Buyer’s duty to apply for delivery.—There is really no distinct 
authority on this point in English law. The framers of the Sale of 
Goods Act assumed the rule to be “ that it was for the buyer to take 
delivery, and that, in the absence of any different agreement, the duty 
of the seller to deliver was satisfied by his affording to the buyer 
reasonable facilities for taking possession of the goods at the agreed 
place of delivery” (i). 

.A buyer of goods made an assignment of the benefit of his contract 
which was foimd to be fictitious ; he afterwards took a rcas.signment 
and sued on the contract. He was held not entitled to adopt 
a demand for delivery, which the nominal assignee had made in the 
meantime, as a demand made on the buyer’s account, as required by 
this section (j). 

94. —^Iri the absence of any special promise as to de¬ 
livery, goods sold are to be delivered at the 

Place of delivery. , i . i i , . , . 

place at winch they are at the tune of the 
sale ; and goods contracted to be sold are to bo delivered at 
the place at wliicli tliey are at the time of the contract for 
sale, or if not then in existence, at the place at which they 
are produced. 

Place of delivery.—There was no definite English authority 
on this point before the 8ale of Goods Act, s. 29, which has enacted 
that, if there is no special agreement, “ the place of delivery is the 
seller s place of business, if he have one, and if not, his residence,” 
unless the contract is for specific goods which to the knowledge of the 
parties are at some other place. This appears to be an improvement. 

The present section correctly represents what was understood to be 
the law, and is current in English and American books of repute. 

(•) Chalmers, Sale of Goods Act, 67, (j) Miiiyi t . Natkubkai (1890) 18 

Boca. 1. 
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96. A contract for the sale of gooda “ to be delivered at any place in 
Bengal_to be mentioned hereafter” does not fall within the opera¬ 

tive part of this section, for there is a special promise as to delivery, 
giving the buyer the right to fix the place anywhere in Bengal, and 
the words “ to be mentioned hereafter” expre.5S only what the law 
would have implied, that the seller is entitled to reasonable notice of 
the buyer’s choice. The case rather resembles that which is contem¬ 
plated in s. 49. There was, in fact, no question imdcr that section, 
as the buyers had demanded delivery at the Howrah railway station, 
and the sellers had refused it (k). 

Distinction between contract of sale of goods and contract 
to deliver goods in payment of debt.—A contract of sale differs 
from a contract to pay an existing debt in specific articles (which is 
strictly not payment, but accord and satisfaction). In the latter case, 
where no place of delivery is specially appointed, or is to be inferred 
from usage of trade or the natme of the thing, it is the duty of the 
debtor first to request the creditor to appoint a place, whereupon 
the creditor must appoint a place which is reasonable; if he docs not, 
the debtor himself may name a reasonable place, giving notice to his 
creditor, and a tender of the property at that place will be good. So 
also where the time of delivery is fixed, although the place is not, the 
same rule applies (1). 

Delivery of goods in sea transit.—The Act docs not deal with the 
delivery, sometimes called symbolic, of goods in course of transit at 
sea by means of the bill of lading, or the conditions under which the 
buyer must pay against the shipping documents or is entitled to await 
actual delivery of the goods (m). 

Seller’s Lien. 

95.—Unless a contrary intention appears by the con¬ 
tract, a seller has a lien on sold goods as long 

Seller’s lien. . . , . . , 

as they remain in his possession and the price 
or any part of it remains unpaid. 


(Ar) Grenon y. LacJimi Narain{lBQ6) (m) See E. CUmcm Horst Co. v. 
24Cal.8tUR.23Ind.Ap,U9. Bidddl Bros. [1912] A. C. 18, adopting 

(I) Per Couch, C.J., in Dadabhai Kennedy, LJ.’s dissenting judgment 

y. SaUernan (1868) 6 B.H.C.A.a 126,128. in C. A. [1911] 1 K. B. at p. 962. 



seller’s lien. 


503 


Seller’s 'neii—This and the next group of sections deal with 
the rights of an unpaid seller first to hold the goods as security for the 
price before he has parted with possession, secondly to stop the goods 
as against an insolvent buyer while the goods, having left the seller s 
possession, are not yet in buyer’s. The first of these rights is called, 
though inadequately, lien ; the second is the right to stop in transit. 
The Contract Act has wisely substituted an English form for the Latin 
in transitu, which is still cuiTeut in English books, and is retained in 
the Sale of Goods Act. Considerable analogy will l)o found between 
these rights, and, in fact, they are often confused or insufficiently 
distinguished in the earlier reported cases ; but there are also material 
distinctions to be ob.served. 

For the general principles of the subject there is still no better 
introductory statement than the following classical passage from a 
judgment of Bayley, J., delivered in 1825 («):— 

“ Where goods are sold, and nothing is said as to the time of the 
delivery, or the time of payment, and everything the seller has to do 
with them is complete, the property vests in the buyer so as to sub¬ 
ject him to the risk of any accident which may happen to the goods, 
and the seller is liable to deliver them whenever they are demanded 
upon payment of the price ; but the buyer has no right to have posses¬ 
sion of the goods till he pays the price. The seller’s right in respect 
of the price is not a mere lien which he will forfeit if he parts with the 
posse.ssion, but grows out of his original ownership and dominion, 
and payment of or tender of the price is a condition precedent on the 
buyer’s part; and until he makes such payment or tender he has no 
right to the possession. If goods are sold upon credit, and nothing 
is agreed upon as to the time of delivering the goods, the vendee is 
immediately entitled to the possession, and the right of possession 
and the right of property vest at once in him ; but his right of posses¬ 
sion is not absolute ; it is liable to be defeated if he becomes insolvent 
before he obtains possession” : Tooke v. HoUiryworth («). 


(/») Bloxam v. Sanders, 4 B. & C. 
p. 948 ; 28 R. R. 625. 

(o) (1793) 5 T. R. 216 ; 2 R. R. 673. 
It ia not thought useful to give any s()Co 
cihe account of this case, in which the 
facts were somewhat complicated. In 


Benjamin on Sale it is merely referred 
to in notes. Lord Blackburn did not 
cite it at all ; his editor, Mr. Graham, 
mentions it in a supplemental chapter 
of his own for a quite different purpose. 


S. 9S. 
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8*. 95, 96. An unpaid seller’s lien depends on actual possession and not on 
title, and is not affected by his having parted with a document capable 
of transferring title. He may have given a bill of lading which passes 
the legal property in the goods, or he may have given a delivery order 
which, though it does not pass the legal title or property in the goods, 
enables the person receiving it to acquire possession of the goods and 
acquire a title in that way, but whatever he has done in that respect 
does not destroy his right of lien as long as he keeps possession of the 
goods as vendor, and in no other character (p). Accordingly it has 
been held in India that the giving a delivery order by a vendor to a 
vendee docs not of itself give the vendee such a possession of the 
goods as to defeat the vendor’s lien for the price {q). But the 
vendor’s lien may be defeated where the circumstances of a case are 
such as to estop the vendor from denying that payment had been 
received for the goods to which the delivery order related (r). 

A seller is unpaid not only if the whole or part of the price has not 
been in any way paid or tendered, but if he has taken bills of exchange 
or other negotiable instruments as conditional payment, and the buyer 
has failed to meet them at maturity. And where payment by accep¬ 
tance of bills or the like is stipulated for, it is presumed to be condi¬ 
tional on the bills being duly met. The English law on this point 
was thus stated by Hellish, L.J.: “ No doubt if the buyer does not 
become insolvent then credit is given by taking the bill, and during 
the time that the bill is current there is no vendor’s lien, and the ven¬ 
dor is bound to deliver. But if the bill is dishonoured before delivery 
has been made, then the vendor’s lien revives” (s). Compare s. 99 
(p. .'>10 below) on stoppage in transit, and the authorities there cited. 

96.— Where, by the contract, the payment is to be made 
at a tuture day, but no time is fixed for the 
delivery of the goods, the seller has no lien, 
and the buyer is entitled to a present delivery 
of the goods without payment. But if the 


Lion where pay¬ 
ment to be made at 
a future day but 
no time fixed for 
delivery. 


(p) Imperial Bank y. London and 8t 
Katherine Docks Co, (1877) 6 Ch. Div. 
195, 200, per Jessel, M.B. 

■ (g) Geyt y. Harvey (1884) 8 Bom. 

601 . 


(r) Anglo-hdia Jute Mills Co. v. 
Omademull (1910)38 CaL 127, 

(a) Ounn v. Bolckow, Vaughan & Co. 
(1876) L R. 10 Ch. 491, 601, where the 
principal rule is declared as settled law. 
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buyer becomes insolvent before delivery of the goods, or if 
the time appointed lor payment arrives before the delivery of 
the goods, the seller may retain the goods for the price. 

Expkimtim.—k person is insolvent who has ceased to 
“Insolvency” liisdebtsiii the usual course of business, 

or who is incapable of paying them. 

lUusfTalion. 

A. sells to B. a quantity of sugar in A.'a warcliouse. It is agriod that 
three months’ credit shall he given. B. allows the sugar to remain in A.’a 
warehouse. Before the e.viiiry of the three months B. becomes insolvent. 

A. may regain tho good.s for the price. 

Seller's lien where the sale is on credit.—“Where tho owner of 
goods sells on credit, the buyer has a right to immediate possession; 
but if he suffer the goods to remain until the period of payment has 
elapsed, and no payment in fact is made, then the seller has a right to 
retain them. There is no difference in principle whether the seller 
charges the buyer with a rent or not. They are still in his possession” 
(1). This holds whether the buyer is actually insolvent or not (u). 

It will bo observed that the buyer’s insolvency puts an end to his 
right to claim delivery even where the sale is on credit and tho term of 
credit has not yet expired. (See the English authorities cited on s. 95, 
pp. 503, 504, above.) 

A sale is on ciedil when the .seller agrees to accept payment at a 
future date, and there is nothing to show that the buyer is not entitled 
to immediate delivery. “ It is... .undoubted law that by a sale of 
specific goods for an agreed price the property passes to the buyer 

Burmejf v. Voyntz (1833) 3 il. k Ati, Nisi Prius decision, as stated in Cbal- 
668 ; 38 R. R. 309, can be supported mers on tho Sale of Goods Act, p. 83, 
only as applicable to the ca.se of a nego- note 2, following Blackburn on Sale, 
tiablo instrument treated as payment p. 324, and Benjamin, 6th ed. 827; 
in full, see Be J. Befriet & Bona [1909] a strange mistake to have been made 
2 Ch. 423. .and repeated by three very accurate 

(1) Judgment of Baylcy, J.. in Neu> writers in succession. 

V. Swain (1828) Danson and Lloyd. (a) The error mentioned in the last 
193 (this is a rare volume of mercantilo note led Lord Blookbum to think this 
cases, containing some not reported else* point unsettled, 
where); 34 R. R. 767. This was not a 


s. ee. 
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8. 96. and remains at his risk,_and it is equally dear law that where by 

the contract the payment is to be made at a future day, the lien for the 
price which the vendor would otherwise have is waived, and the pur¬ 
chaser is entitled to a present delivery of the goods without payment, 
upon the ground that the lien would be inconsistent with the stipula¬ 
tion in the contract for a future day of payment.” Accordingly, 
where specific goods were .sold “ to be paid for by cash in one month 
less 5 jicr cent, discount,” this was held to bo a sale on a month's 
credit, and not a sale for ready money with a month’s grace (v). In 
the same case evidence of a custom in the particular trade that the 
sellers were not bound to deliver without payment was rejected as 
contrary to the terms of the contract; but on this point the decision 
was afterwards overruled (»). 

The te.vt of the Act throws no light on the po.sition in this re.speot 
of a seller who has assented to hold the goods as bailee for the buyer 
(ace on s, 90, p. KIC, .above). It may be logically argued that by 
ceasing to pos.sess in his original character, and agreeing to possess on 
the buyer’s account, he has abandoned hi.s lien ; and this reason w'as 
allowed by English authorities before 1893 when the buyer was merely 
in default (/); but if the buyer was insolvent the right of lien was held 
to revive (ij). A striking instance of the operation of this last rule 
will bo found in a case that came before the .Judicial Committee of the 
Privy Council. The appellants, who traded in Australia, imported 
three parcels of tea wHch they sold to the respondents, who gave their 
acceptances or promissory notes for the price. The .appellants were 
also warehousemen having a bonded w.arehouse, in which they had 
stored the tea onits importation. On selling the tea to the respondents 
the appellants handed them delivery orders, each of which stated that 
the tea to which it referred was warehoused by the appellants. The 
delivery orders were subsequently indorsed by the respondents to W. 
& Co., and entries were made at the warehouse that the tea had been 

(v) Sparlali v. Bcnccke (1850) 10 E. 58 ; 43 R. R. 300, where it ia treated 

C. B. 212 : 84 R. R. .532. oa already clear that “ a vendor who is 

(UJ) Field V. Lekan (1861) in Ex. himself the warehouseman ” does not 
Ch.. 6 H. & N. 617 ; 123 R. R. 729. lose his rights against a bnyer who 

(w) Cmack V. Robinson (1861) 1 B. afterwards becomes bankrupt merely by 

&■ S. 299, judgment of Court delivered giving him a delivery order ; Orta v 
by Blackburn, J. Richardson (1877) 3 App. Ca, 319. 

(y) Towdey v. Crump (1825) 4 Ad. & 
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transferred to W. & Co. Subsequently W. & Co. became insolvent Ss. 96, 97 
and tbeir acceptances and notes were dishonoured, by wliicb time 
part of the tea had been delivered to W. & Co. and part remained in 
the warehouse, for which the apjjellants had not been paid. Ileli, 
that the appellants as vendors retained their lien in respect of the tea 
which remained in the warehouse (c). The Sale of Goods .\ct, 1893, 
s. 41 (2), has affirmed the seller’s rieht of lien, “ notwithstanding that 
he is in possc.ssiou of the goods .as agent or bailee for the buyer" with¬ 
out any distinction. Quaere whether the Indian High Courts would 
now hold themselves hound to follow the earlier English deei.sioivs in 
the case of default without imolvoncy. 

97.—Where, by the eoiitriwit, the paymoit is to l)o made 
at a future day, and the buyer allows the 

Sf'Ilcr’H lien where i , • • i i • i* 11 i 

paymc'iiuo be mad,i goods to remain 111 tile possession 01 the sel- 

buyor''‘a'iio‘'wr(!ood! that day and does not then pay for 

tori’rannim seller's gePgj. retain the goods for 

poHsession. ’ 

the price. 

Illuslration. 

A. sells to B. a quantity of su^ar in A.’s warcliouse. It is af'reed that 
three months’ credit shall be given. 15. allows tlio sugar to rotiiain in Ji.'a 
warehouse till the expiry of the three months, anti then does not pay for them 
A. may retain the goods for the price. 


Seller’s lien where the price is to be paid at a future day.— 
This section manifestly overlaps s. 96, and it is not easy to see why 
they were drawn as separate, sections in this manner. In the English 
Sale of Goods Act the treatment is much more cleat and satisfactory. 

The seller’s lien is available so long as he holds any part of the 
goods; and even where the contract is for delivery and payment by 
distinct instalments, and the buyer becomes insolvent in the course 
of performance of the contract, the seller need not deliver any more 
goods without payment in full. “ He is entitled to refuse to deliver 
any more till he is paid the debt due for those already delivered, as 
well as the price of those still to be delivered” (a). But the trustee in 


(*) Orice v. Jitchardson, last note, 
(a) Ex park Chalmers (1873) L. R, 


8 Cli. 289. 
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8. 97. baiikruptcyofabankruptpurchaser,anditseemsalsoasub-purchaser, 
may elect to fulfil the contract by tendering the price in full within a 
reasonable time, although the seller is not bound to tender the goods 
('')• 

Effect of buyer's ineolvency before completion of contract—It is 
well settled that default in payment docs not of itself rescind or 
entitle the seller to rescind the contract. The buyer may put an 
end to the seller’s lien and entitle himself to delivery by payment or 
tender of the price within a reasonable time. “ In a sale of chattels, 
time is not of the essence of the contract, unless it is made so by 
express agreement” (c). 

Even the buyer’s insolvency docs not operate, without more, as a 
rescission. For the benefit of the contract vests in the official assignee 
(d), and it may still be possible and proper to complete the contract 
for the benetit of his creditors. But conduct on the part of the insol¬ 
vent and his trustees which “ practically give notice to his creditors 
and those with whom he has contracted that he does not mean to 
pay any of his debts or perform any of his contracts” may amount to 
a refusal of performance entitling the seller to rescind (see s. 39, p.277, 
above) (e). If the seller does not elect or is not entitled to rescind, 
he has his remedy against the bankrupt buyer’s e.state tor any damage 
suffered by the breach of contract (/). 

The seller is not entitled to treat the buyer as insolvent merely 
because he is in some temporary embarrassment. It must appear by 
his own admission or by other sufficient proof that he is unable to pay 
the price in due or reasonable time, and therefore does not expect 
or intend to pay it (g). 


(ft) Ex parte Stapleton (1879) 10 Ch. 
Div, 586; Qreij v. Lamond Walker 
(1913) 40 Cal. 623, 631—633. And see 
Kemp V. Falk (1882) 7 App. Ca. at p. 
678, where Lord Selbome expressed the 
opinion that a sub-purchaser would have 
this right. 

(c) Marlindale v. Smith (1841) 1 
Q. B. 389 : 55 B, R. 286. 

(d) Jaffer Meker Ali v. Budge-Bud^e 
Jute MilU Co, (1907) 34 Cal. 289. 

(e) Ex parte Chalmera (1873) I* R. 


8 Ch. at pp.' 293, 294, per Melliah, L. 
J. Rather slight evidence of the seller’s 
intention to do so is enough ; Morgan 
V. Bain (1874) L. R. 10 C. P. 16, 27, 
per Brett, J.; Jimn Vurjung v. Haji 
OsminHaji Oowar (1903)6 Bom.L.B.373. 

(/) Boorman v. Nash (1829) 9 B. & 
C. 145 ; 32 R. R. 607 ; and see note 
there. 

{g) Be Phosnix Bessemer Steel Co, 
(1876) 4 Ch. IHv. 108. 



sellek’s lien against subsequent buyer. 609 


98.— A seller, in possession of goods sold, may retain S. 98 

Seller’s Uen subsequent 

against subsequent buyer, uiiloss the seller has recognised the 

title of the subsequent buyer. 

Lien against subsequent buyer.—A. is the owner of specific 
goods lying in N.’s warehouse and held by N. on A.’s account. A. sell.s 
these goods to B. and takes from B. a bill of exchange for the price, 
and hands B. a delivery order addressed to N. B. resells the goods to 
C. and gives C. the delivery order. Before C. can obtain iHiaseasion 
of the goods B. has become insolvent, and A. has warned N. not to 
deliver to any one without A.’s order. A. has not lost his lieu on the 
good.s, and can hold them as against C. (k). 

It was laid down as early as 183.1 that, as regards an unpaid seller's 
rights, “ a second vendee of a chattel cannot stand in a better situation 
than his vendor” (i). But if the original seller recognises the title of a 
subsequent buyer without reserving his own rights he is estopped from 
claiming a lien, and the subsale may even take effect by way of esto])- 
pel, notwithstanding that no specific goods have been appropriated as 
between the seller and the first buyer. 

A. sells B. eighty maunds of grain out of a larger quantity lying in 
his granary; B. sells sixty maunds out of these (the goods not being yet 
ascertained) to C. Then €., having a delivery order from B., forwards 
it to A., who informs C. that he will send the grain in due course. 

If B. now becomes insolvent A. oannotrefuse to deliver sixty maunds to 
C., though he may retain the remaining twenty as against B. (j). The 
rule has nothing to do with constructive delivery; the ground is estop¬ 
pel by the seller’s conduct amounting to an assurance to the subse¬ 
quent buyer that the goods are at his disposal free from any adverse 
claim by the seller. 


(k) Me Ewan v. Smith (1849) 2 H. 
U C. 309 ; 81 R. K 160. The case 
was complicated by variou.s things being 
done through an agent of the scUers who 
was apparently supposed to have cus¬ 
tody or control of the goods, but had 
not. 

(t) Dixon V. Yates, 5 B. & Ad. 313; 


39 R. R. 489, 497. The real question 
in the case was whether the dealings 
with the goods amounted to a deliverj' 
to the .sub.scquent buyer. 

(j) Knights V. Wifjen (1870) la. R. 
5 Q. B. 660. In the earlier case of 
Woodley V. Coventry (1863). 2 H. & C. 
164, the facts are almost identical. 
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99. 


Stoppage in Transit. 

99.—A seller who has parted with the possession of the 
Power of seller to goods, and has not received the whole price, 
stop Ill transit. becomes insolvent, stop 

the goods while they are in transit to the buyer. 

Stoppage in transit.—An interesting account of the earlier 
history of this right in English reported cases may be found in the judg¬ 
ment of Lord Abinger, C.B. (the value of which for this purpose is not 
affected by the fact that it was a dissenting one), in Gibson v. Carrullters 
(i), which is extracted and supplemented by some very valuable 
remarks in Lord Blackburn’s book (i). We cannot, however dwell 
on this here. 

The present group of sections appears to reproduce English law 
without variation. S. 103 made an innovation at the time by extend¬ 
ing the operation of a bill of lading against stoppage in transit to 
other instruments of title. This has now been done in England by s. 
10 of the Factors Act, 1889, and s. 47 of the Hale of Goods Act, 1893. 

Conditions under which right of stoppage in transit may be 
exercised.—In order that the right to stop goods in transit may be 
exercisable, the following conditions must all bo satisfied ; The seller 
must be unpaid ; the buyer must be insolvent; the seller must have 
parted with the possession of the goods ; and the buyer must not have 
acquired it. This last condition, as we shall sec under the next sec- 
tior, is that which is shortly expressed by saying that the goods are in 
transit. 

A seller is unpaid so long as he “ has not received the whole price.’’ 
Payment of part does not affect his right. As long ago as 1797 it was 
decided that “ the circumstances of the vendee having partly paid 
for the goods does not defeat the vendor’s right to stop them in tran¬ 
situ, the vendee having become a bankrupt.The vendor has a 


(k) (1841) 8 M. A W. 321; 58 R. R. 
713. 

(l) Blackburn on Sale, Part III. 
Chap. I. The earliest case in our books, 
Wisenian v. Vandeput (1690) 2 Vem. 
203, is not well reported. The Court 


may or may not have intended to ad. 
minister a cosmopolitan tow merchant. 
It does appear, however, that equity 
was before common law in recognising 
the doctrine. 
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right to retake them unless the whole price has been paid” (m). Again, 
he is not the less unpaid because he sold the goods on credit and the 
term of credit has not expired at the dates of the buyer’s insolvency 
and the stoppage, nor because he has taken the buyer’s acceptances 
as conditional payment, which is only one form of giving credit (»). 

The general rule that the giving of a negotiable instrument ope¬ 
rates only as conditional payment may be excluded if the intention of 
the parties is to treat it as a final discharge of the debt, leaving the 
creditor to his remedies on the bill (o), and a seller who has thus taken 
a negotiable security as an absolute payment is no longer an utrpaid 
seller aird cannot exercise the right of stoppage in transit (//). It is a 
((uestioir of fact whether the parties intended the taking of the nego¬ 
tiable instrumcirt to operate, as an absolute irayment. 

Title to seller’s rights.—According to the terms both of this 
Act and of the English Kale of Goods Act, the right to stop in transit 
belongs to an unpaid seller “ who has parted with the |)ossession of 
the goods.” liut there is undi.sputcd Eirglish authority for extending 
ii, in some circumstances, to a seller who has never had possession 
or the right to possess any ascertained goods, but has only acquired 
the right to take a certain proportion of an entire bulk. A. consigrred a 
cargo to Z, in Lorrdon, exceeding the rprarrtity which Z. had corrtracted 
to take, arrd drew two bills on Z., orre for the price of the (prantity 
contracted for, the other for the re.sidue. Z. accepted the first bill 
and refused to accept the secorrd. It was then agreed that 15., who 
was A.’s London agerrt, should hirrtself take the smaller prrrtion, and 
this agr'eement, as the Court held, “ gave the right to [Z.j to take 
possession of and receive their projroition on the ship’s arr'ival, and to 
[15.] a right to receive the residrte.” 15. sold his interest in the cargo 
to P., taking P.’s bill; P. pledged it to Q. Before the ship arrived P, 
failed, and his bill was dishonoured. There was only one bill of 
lading, which was held by Z.; P. had only a delivery order addressed 

(m) Hodgmti v. Loy (1797) 7 T. K. (o) ChalmcT.-i on Jlills of I'lscliange, 

440 : 4 R. R. 483. 7th od. 342. 

(n) Feise v. Wmf/ (1802) 3 East, (p) Cowunjce v. Thompson (1845) 3 

93 ; 6 R. R. 5.51 ; Edwards v. Brewer M. I. A. 422 ; S. C., 5 .Moore, R. C. 165 ; 
(1837) 2 M. & W. .375 ; 46 R. R. 626 ; 70 R. R. 27 (option to pay in cash or 

cp. Gunn v. Bolckow, Vaughan dr Co. bills). 

(1875) L R. 10 Ch. 491, 501 (on lien). 


1. 98. 
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99, 100. to the captain. B. notified the captain not to deliver his share of the 
cargo to any one without further instructions. Hdd, that B. was 
entitled to stop his proportion of the cargo in transit, and had effec¬ 
tually done BO as against Q. (q). This case was decided by a strong 
Court, and appears to he very good authority. Sir M. Chalmers cites 
it with the observation, “ The Courts show a strong inclination to give 
the rights of an unpaid seller against the goods to any one whose posi¬ 
tion can be shown to be substantially analogous to that of an ordinary 
seller ” (r); and as neither the English nor the IndianAct has any words 
excluding persons in such a position from the like rights with those 
expressly confirmed to the unpaid seller, there does not seem to be 
anything to prevent the Courts from continuing to follow the same 
course in either country. 

A merchant who buys on his own credit for another to whom he 
indorses the bill of lading is in the position of a seller for the purpose 
of stoppage in transit (s). 

In the case of a surety for the buyer who has paid the seller his 
right to stand in the seller’s place appears to be included in “ all the 
rights which the creditor had against the principal debtor,” to which 
he is expressly entitled under s. 140 (p. 598 below). The corresponding 
rule is now settled in England (t). 

100 . —Goods are to be deemed in transit while they 
When goods are possession of the Carrier, or lodged 

to bo deemed in at aiiv place ill the course of transmission 
to the buyer, and are not yet come into 
the possession of the buyer or any person on his behalf, 
otherwise than as being in possession of the carrier, or as 
being so lodged. 


{q) Jcnhjm v. Ushorne (1844) 7 Man. 
& G. 078 ; 60 R. R. 767, judgment of 
Court of C. P. per Tindal, C.J. 

(r) The Sale of Goods Act, p. 79. 
(ji) Fme V. Wray (1802) 3 East, 93 ; 
6 R. R. 651 ; The “ Tigress" (1863) Br. 
& L. 38; 32 L. J. Adm. 97. This does 
not make the relation of the parties 


equivalent to that of buyer and scUer 
for other purposes : Cassaboglou v. Oibba 
(1883) 11 Q. B. Div. 797, 806, per Fry, 
LJ. 

(/) hnperial Bank v. London and 
St. Katharine Docks Co. (1877) 5 Ch. 

D. 195. 
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IBuMralwni. 

(a) B., living at Madras, orders goods of A. at Patna, and directs that 
they sliall bo sent to Madras. The goods are sent to Calcutta, and there 
delivered to C., a wharfinger, to be forwarded to Madras. The goods, while 
they are in the possession of C., are in transit. 

(b) B.,atDelhi,ordersgooda of A.atColcutta. A.consigns and for* 
wards the goods to B. at Delhi, On arrival there, they are taken to tho ware* 
house of B. and left there. B. refuses to receive them, and immediately 
afterwards .stops payment. The goods arc in transit. [Jamcn v. Ortfin 
(1836) I M. & W. 20! 46 B. R-. 243; BoUon v. L .6 Y. U. Co. (IS66) L. R. 1 
CP. 431.] 

(o) B., who lives at Puna, orders goods of A. at Bombay. A* sends 
them to Puna by C., a carrier appointed by B. The goods arrive at Puna, 
and are replaced by C., at B.’s request, in C.’s warehouse for B. The, goods 
arc no longer in transit. [Settled law : Wkilthead v. Amkrson (1842) 9 M. 
& W. 518; 00 R. R. 819; and see Parke, B.’s judgment in James v. Qrifin. 
cited below.] 

(d) B., a merchant of London, orders 100 bales of cotton of A., a mer¬ 
chant at Bombay. B. sen<l.s his own ship to Bombay for tlio cotton. Tho 
transit is at an end when the cotton is delivered on board the ship. [And it 
makes no difference that B.’s ship is employed by him a.H a general ship : 
ScJiotsmans v. L Jr Y. 11 Co. (1867) L. R. 2 Cl). 332.] 

(e) B., a merchant of London, orders 100 bales of cotton of A., a mer¬ 
chant at Bombay. B. sends his own ship to Bombay for the cotton. A. 
delivers tlic cotton on board the ship, and takes bills of lading from the 
master, making the cotton deliverable to A.’s onlcr orassigtis. 'Die cotton 
arrivesatLondon,but,beforecoraing intoB.’s posses-sion, B. bc^cornes insol¬ 
vent. Tho cotton has not been paid for, A. may stop the cotlmi. [in this 
case there is, unless a contrary intention distinctly appears, only a condition¬ 
al appropriation of the goods to the contract. .See tho authorities cited under 
.s. 83, p. 474, above. Themasterof B.’s ship, therefore, hohis the goods only 
as a carrier, and not as B.’s agent. Whore Uic condition tobefuKillcd by tho 
buyer is accepting a hill ilrawn against the goods, hi.s acceptance while the 
goods are in transit makes him the owner of the good.s, but do(fs not make tho 
carrier hold as liis agent or servant. See Cahn v. PockeM's Bristol, etc., Co. 
[1899] I Q. B. 643, C. A., where the discussion of principles is instructive. 
The actual decision wn.s on a point of some difticully under s. 2.5 of the Sale of 
Goods Act.] 


English authorities.—The principle here laid down is very well 
settled in England law, and it will suffice here to quote a few of the 
most authoritative expositions in order of date 

1836, Baron Parke, James v. Griffin, 2 M. & W. at p. 632; 46 R. R, 
at p. 253 ; “ The delivery by the vendor of goods sold to 
33 




a carrier 
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8.100. of aay description, either expressly or by implication named by the 
vendee, and who is to carry on his account, is a constructive delivery 
to the vendee; but the vendor has a right if unpaid, and if the vendee 
he insolvent, to retake the goods before they are aetually delivered to 
the vendee, or some one whom he means to he his agent to take pos¬ 
session of and keep the goods for him, and thereby to replace the vendor 
in the same situation as if he had not parted with the actual posses¬ 
sion.The actual delivery to the vendee or his agent, which 

puts an end to the transilus or state of passage, may he at the vendee’s 
own warehouse, or at a place which he uses as his own, though belong¬ 
ing to another, for the deposit of goods: Scott v. Pettit (u), Rowe v. 
Pickford {v) ; or at a place where he means the goods to remain until a 
fresh destination is communicated to them by orders from himself : 
Dixon V. Baldwin {w) ; or it may be by the vendee’s taking possession 
by himself or agent at some point short of the original intended place 
of destination.” 

1842, Court of Exchequer, judgment by Parke, B., Whitehead v. 
Anderson, 9 M. & W. at p, 534 ; 60 R. E. at p. 833 : “ The law is 
clearly settled that the unpaid vendor has a right to retake the goods 
before they have arrived at the destination originally contemplated 
by the purchaser unless in the meantime they have come to the actual 
or constructive possession of the vendee. If the vendee take them 
out of the possession of the carrier into his own before the arrival, 
with or without the consent of the carrier, there seems to be no doubt 
that the transit would be at an end—This is a case of actual posses¬ 
sion, which certainly did not occur in the present instance (c). A case 
of constructive possession is where the carrier enters expressly or by 
implication into a new agreement, distinct from the original contract 
for carriage, to hold the goods for the consignee or his agent, not for 
the purpose of expediting them to the place of original destination 
pursuant to that contract, but in a new character, for the purpose of 


(u) (1303) 3 B, A P. 469 ; 7 E. E. 804. 
(«) (1817) 8 Taunt. 83 ; 19 E. E, 466. 
(HI) (1804) 6 East, 176 ; 7 E. E. 681. 
It is not thought necessary to give o 
specific account of any of these cases. 

(x) The assignees of the bankrupt 
buyer had made an unsuccessful attempt 


to obtain actual possession by seeing and 
touching some of the cargo on board. 
The captain refused to deliver or to 
■Waive his lien for the freight, and after- 
wards received a notice of the stoppage 
in transit from the seller and delivered 
to the seller’s agent. 
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custody on his account, and subject to some new or further order to 8. 
be given to him.” 

1867, Lord Chelmsford, L.C., Schotsmans v. Lancs, d Yorks. R. Co., 

L. E. 2 Ch. at pp. 335,336 : “ If the goods are actually delivered to an 
.agent of the vendee employed by him to receive delivery, the vendor is 
divested of his right of stoppage in tramilu. On the other hand, al¬ 
though there is an actual delivery to the vendee’s agent, the vendor 
luay annex terms to such delivery, and so prevent it from being abso¬ 
lute and irrevocable.If the vendor desires to protect himself, 

ho may... .preserve his right of stoppage in transitu by taking bills 
of lading, making the goods deliverable to his order or assigns.” 

Cairns, L.J., ib. at p. 338: “ The essential feature of a stoppage 
in transitu .... is that the goods should be at the time in the possession 
of a middleman, or of some person intervening between the vendor who 
kis parted with and the purchaser who has no:: yet received them.” 

1879, James, L.J., Ex parte Cooper, 11 Ch. D. at pp. 77, 78 (after 
the several members of the Court had given judgment on the special 
facts); “ I think that our decision, in which we arc unanimous, may be 
expressed thus: When goods are placed in the possession of a carrier 
to be carried for the vendor, to be delivered to the purchaser, the 
transitus is not at an end so long as the carrier continues to hold th« 
goods as a carrier. It is not at an end until the c.arrier, by agreement 
between himself and the consignee, undertakes to hold the goods for 
the consignee, not as carrier, but as his agent. Of course, the same 
principle will apply to a warehouseman or a wharfinger.” 

1879, James, L.,f., Ex parte Roseimr China Clay Co., 11 Ch. D. 
at p. 568 : “ The authorities show that the vendor has a right to stop 
in transitu until the goods have actually got home into the hands of the 
purchaser, or of some one who receives them in the character of his 

servant or agent.The iirinciplc is this: that when the vendor 

knows that he is delivering the goods to some one as carrier, who is 
receiving them in that character, he delivers them with the implied 
right, which has been established by the law, o f stopping them so 
long as they remain in the possession of the carrier as carrier.” 

Cotton, L.J., ib. at pp. 571,572 : “I think it is clearly established 
that so long as goods are in the hands of a canier as carrier they are 
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8 . 100. not in the actual possession of the purchaser, whoever may have nomi¬ 
nated the carrier. The contract with a carrier to carry goods does 
not make the carrier the agent or servant of the person who contracts 

with him, whether he be the vendor or the purchaser of the goods. 

Here the contract was that the goods were to be placed on board (i/) 
by the vendors, not by the purchaser. The purchaser was to indicate 
where the goods were to go, and only when they reached that desti¬ 
nation would they come into his actual possession.” 

1887, Cave, J., BethU v. Chrk, 19 Q. B. D. at p. 561 (goods sent 
by seller to ship named by buyer; no bill of lading; buyer had receipt 
from ship’s mate; did ncthing with it: Held, that the goods were in 
transit during the voyage) : “ In all cases of stoppage in Imnsitii^ 
it is necessary first of all to ascertain what is the Imnsitm or passage 
of the goods from the possession of the vendor to that of the purcha.ser. 
The moment the goods are delivered by the vendor to a carrier to be 
carried to the purchaser the Iransilns begins. When the goods have 
arrived at their destination and have been delivered to the purchaser 
or his agent, or when the carrier holds them as warehouseman for the 
purchaser and no longer as carrier only, the Imnsilm is at an end. The 
destination may be fixed by the contract of sale, or by directions given 
by the piirchaser to the vendor. But, however fixed, the goods have 
arrived at their destination, and the iransilns is at an end, when they 
have got into the hands of some one who holds them for the purchaser 
and for some other purpose than that of merely carrying them to the 
destination fixed by the contract or by the directions given by the 
purchaser to the vendor. The difficulty in each case lies in applying 
these principles.” 

1888, Lord Esher, M.R. (same case on appeal), 20 Q.B.D. at p. 617 ; 
‘‘ When the goods have not been delivered to the purchaser or to any 
agent of his to hold for him otherwise than as a carrier, but are still 
in the hands of the carrier as such and for the purpose of the transit, 
then, although such carrier was the purchaser’s agent to accept delivery 
so as to pass the property, nevertheless the goods are in transitu and 
may be stopped. There has been a difficulty in some cases where the 
question was whether the original transit was at an end, and a fresh 

(y) The ship was chartered by the purchaser, but there waa no contract to 
deliver on board any particular ship. 
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transit had begun. The way in which that question has been dealt S. 100. 
with is this : Where the transit is a transit which has been caused 
either by the terms of the contract or by the directions of the purchasei' 
to the vendor, the right of .stoppage in transitu c.vists ; but if tlie goods 
are not in the hands of the carrier by reason cither of the terms of the 
contract or of the directions of the purchaser to the vendor, but arc 
in transitu afterwards in consequence of fresh directions given by the 
purchaser for a now transit, then such a transit is no part of the origi¬ 
nal transit, and the right to stop is gone. 8o also if the purchaser 
gives orders that the goods sliall be sent to a particular ])laoc, there 
to Ire kci)t till he gives fresh orders as to their destination to a new 
carrier, the original transit is at an end when they have reached that 
place, and any further transit is a fresh .and inde[rcndcnt transit.” 

1890, Lord Herschell, delivering the judgment of the Judicial 
Committee, Lyons v. [lojfnung, 1.5 App. Ca. at pp. 390, 397 (buyer at 
Sydney instructed seller’s agent to send the goods when packed and 
marked to a named wtnarf in Sydney. lie said the goods were going 
with him. Ilecoipts were given by the shipowners describing Holtnnng 
& Co., the sellers as the shippers, Clare, the buyer, as the consignee, 
and Kimberley (j) as the place of destination. Clare became insolvent 
after the goods left Sydney and before they arrived at Kimberley, 
and lIofTnimg & Co. stopped the goods. It did not appear whether 
Clare did or did not in fact sail in the same ship, but their Lordships 
clearly held it not material): “ The goods at the time of the jtnrcbasr 
were undoubtedly intended by the ])urchaser to pass direct from tin 
possession of the vendors into the possession of a carrier to be carric( 
to a destination intimated by the jnirchascr to the vendors at the tim< 
of the sale, because, although the language uiuid by Clare according 
to his evidence was that he was going to Kimberley and going to take 
these goods with him, that language must bo interpreted according 
to the ordinary course of busine.ss as it would be understood by busi¬ 
ness men ; and it is obvious that Clare was not going to take these 
goods with him in any other sense than that he intended himself to be a 
passenger by the vessel on which they were to be shipped and by 
which they were to be carried, his intention being that the goods 
should be shipped on board that vessel as cargo in the ordinary 


(:) Presumably Kimberley in Western Australia. 
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0- way, canied by carriers to their destination, and there delivered 
to him. 

“ These circumstances appear to their Lordships sufficient to 

indicate that the right to stop in Iransitu existed.The law 

appears to their Lordships to be very accurately and clearly laid down 
by the Master of the Rolls in the case of BelkU v. Ckri.” (See p. 516, 
above). 

The result of the English authorities as to the persistence or 
determination of the transit in several classes of cases is summed up by 
3. 46 of the Sale of Goods Act, 1893, which see in Appendix. It must be 
observed that it is really a question of fact, depending on the intention 
of the parties, whether dealings with goods at this or that point, say 
at a port of embarkation after a railway journey, are the end of a 
first transit to be followed by a new one, or only an incident in one 
continuous transit. The fact that directions for forwarding are given 
by the buyer may co-exist with a contract leaving him no option as to 
the ultimate destination, and therefore with a continuing transit (n); 
on the other hand, delivery to a commission agent for the ultimate 
buyer, such an agent being himself the buyer as regards the original 
seller, may show that the transit is at an end (5). 

Indian authorities.—Indian authorities have closely followed 
on the lines marked out by the English C’oiuts. In 0.1. P. Ry. Co. 
V. Hunmamlas (c) goods were delivered by the vendor to a railway 
company for conveyance to their place of destination ; it was held 
that the transit determined on payment of freight to the company 
by an indorsee of the railway receipt for the goods from the purchaser, 
and on his loading the goods in his carts, and that the company had 
no right to stop the goods on behalf of the unpaid vendor on notice 
from him of the buyer's insolvency, merely because the carts had not 
then left the goods compound of the railway station. 


(а) Ex parte (1877) 5 Ch. of Lords): “ If there was a question 

Div. 35. of law, wo might consider it, but it is 

(б) Ex parte Miles (1885) 15 Q. B. only a question of fact.” 

Div. 39. The remark of Brett, M. R., (c) (1889) 14 Bora. 57. The facts of 

ad fin. at p. 47, ia instructive (leave this case are much like those of Ex 

had been asked to appeal to the House parte Qibbes (1875) 1 Ch. B. 101. 
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Any tortious act of the carrier after the goods are " at home,” Sfc 
such as delivery to a person purporting to claim under the unpaid 100,19 
seller’s authority, but not having authority in fact, cannot defeat the 
purchaser’s right (d). Nor, on the other hand, does a mistaken or 
otherwise wrongful delivery of goods by the carrier after notice to 
stop in transit defeat the right of the unpaid vendor (c). 

Public Wharves—The effect of landing goods at wharves be¬ 
longing to public bodies like the “ Trustees of the Port of Pombay,” 
constituted by Bombay Act VI of 1879, was considered by Farran, 

J.,in Lilladhar v. George Wreford (/), where the learned judge, after 
citing Barber v. Meyerslein (g) and Glyn, Mills <& Co. v. East ard West 
India Dock Co. (h), proceeded to say : “ From this it would seem 
to follow that, so long as they [the goods] are subject to a lien for 
freight, the transit has not ended. The goods are not at home. The 
converse proposition would, however, seem also to be true that when 
the shipowner lands the goods under the statute, and his freight has 
been paid, his right of control and lien over the goods is gone, and 
thenceforth the goods are held by the statutable wharfingers for the 
consignee alone.” 

101 . —The seller’s right of stoppage does not, except in 
Continuance of cascs hereinafter mentioned, cease on the 
right of stoppage. Pmygj’g rescllhig the goods while in transit, 
and receivhig the price, but continues imtil the goods have 
been delivered to the second buyer, or to some person on his 
behalf. 

This rule has been settled for more than eighty years (see the well 
known case of Dixon v. Yates, decided in 1833) (t). As Lord Black¬ 
burn says, a purchaser who has acquired ownership “ may sell the 

(d) Bird V. Brown (IS50) 4 Kx. 78(1; 8y, where tho plamtilfs name is mis- 
80 R. R. 775, cited in Lilladhar v. George printed Beit. 

Wreford (1892) 17 Bom. 62, 88. Autho- (/) (1892) 17 Bora. 62, 91, 92. 

rity cannot be conferred by ratiScation {g) (1870) L. R. 4 H. L. 317. 

unless the principal could have effec- (%) (1882) 7 App. Ca. 591. 

tually authorised the act when done. (t) 6 B. & Ad. 313 ; 39 R. R. 489* 

See on s. 196, p. 682 «qq., below. This was a case of vendor’s lion, but the 

(«) Liu V. Cowley (1816) 7 Taunt, principles are throughout treated as 
169 ; 17 R. R. 482, cited in Lilladhar identical. 

V. George Wreford (1892) 17 Bom. 62, 
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goods subject to the first vendor’s rights, and if he does so the property 
is transferred to the second purchaser, by the second bargain and sale, 
without any delivery of possession. But though the second purchaser 
acquires by his bargain and sale the legal property in the goods, and 
every right which his immediate bargainer had in the goods, yet (if 
there be not an assignment of a bill of lading) [or other document 
showing title to the goods; see s. 102, below] he acquires no greater 
right; he takes the property subject to the same restrictions that his 
immediate vendor held it under ” (j). The existence of this rule 
shows that, whatever the right to stop in transitu may once have been, 
it ha.s not been in modern times a merely equitable right ; for all 
equitable rights, being in their essence personal, are liable to be defeat¬ 
ed by a purchaser of the legal estate or interest for value and without 
notice. 


Under the next section vve have the important exception from 
this rule where a bill of lading or other document of title has been 
assigned for value. Nothing short of this will prevent the .application 
of the ordinary rule; for example, the existence of a bill of lading 
made out in the sub-purchaser's name, but not delivered to him, is 
not sufficient (k). Neither is any kind of agreement with a sub-pur¬ 
chaser, even with payment, unaccompanied by an indorsement of the 
bill of lading (/). 


102 .— Tlie right of stoppage ceases if the buyer, having 
fesation of right obtained a bill of lading or other document 
buyoT'’o’f”bm''ot'^ showing title to the goods, assigns it, while 
the goods are in transit, to a second buyer 
who is acting in good faith, and who gives valuable con¬ 
sideration for them. 

Illustrations. 

(a) A. soils and consigns certain goods to B., and sends him the bill of 
lading. A. being still unpaid, B. becomes insolvent, and, while the goods 
are in transit, assigns the hill of lading for cash to C., who is not akvarc of his 
insolvency. A. cannot stop the goods in transit. 


ij) Blackburn on Sale, 2nd ed. p. 386. Bora. 640. 

{k) Ex park Golding, Davis dr Co. (1) Kmp v. Falk (1882) 7 App. Ca. 
(1880) 13 Ch. Div, 628 ; Bapuji Sorabji 673; see especially per Lord Blackburn 
V. The Clan Line Steamers (1910) 34 at p. 582, 
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(b) A. sells and consigns certain goods to B., A. being still unpaid. B. 8.^1024 
becomes insolvent, and, while the goods aro still in transit, assigns the bill of 
lading for cash to C., who knows that B. is insolvent. The assignment not 
being in good faith, A. may still stop the goods in transit. 


Rule of English law.—The common law rule has long been 
well settled. It has been said by a great Judge to make bills of lading 
negotiable in a limited sense “ as against stoppage in Inmsilu only ” 
(m). The extension of the same effect to other documents of title is 
due to the Indian Legislative Department; it does not apjiear in the 
Law (.’ommissioners’ original draft. 

The present section would appear, in term.?, to include the case of 
assignment to a second buyer wliere the sale is on credit, and the tetm 
of credit has not expired ; for a solvent buyer’s promise is certainly a 
valuable consideration, and insolvency is not to be presumed. It is 
the better opinion in England that in such a case the right to stop 
in transit is defeated, and the original seller has not any substituted 
equitable right against the purchase-money, but there is no positive 
decision («). 

“Other (loeuments showing title to the goods."--See notes to 
s. 103 under the head “ Other instrument of title to any goods.” 

Bills of Lading Act.—The following two sections of the Bills 
of Lading Act IX of 1865 may be noted in tliis connection 

“1. Every consignee of goods named in a bill of lading, and every 
indorsee of a bill of lading to whom the property in the goods therein 
mentioned shall pass upon or by reason of such consignment or indorse, 
ment, shall have transferred to and vested in him all rights of suit 
.and be subject to the same liabilities in respect of such goods as if the 
contract contained in the bill of lading had been made with himself. 

(m) Willi's, J., in Fueiila v. Mmlit was in snbstiUition for lilt ri|;lit to stop 
1808) L. R. 3 ft P. at p. 270. the goo<!s Lhotnsclvcs, tlio contract with 

(a) Lord Scibome in hemp v. Falk the sub-purchasor having been carried 
0882) 7 App. Ca. 573, 577 ; and sec out by consent. lint .such a doctrine is 
Chalracrs on bale of Goods Act, 87. Ex more or less iavoivcd in the language 
parle OoMiiuj, Dacia i- Co. (1880) 13 of the judgments, The point is fully 
eh. Div. 028, docs not decide the con- discus.scd hy the learned editors ol Beo- 
ttary, for there the .sub-purchaser never jamin on Sale, 6th ed., 921. The view 
got the bill of lading, and the seller’s more shortly enpressed here is identica 
right to come upon the purchase-money with theirs. 
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“2. Nothing herein contained shall prejudice or affect any 
light of stoppage in transitu, or any right to claim freight against the 
original shipper or owner, or any liability of the consignee or indorsee 
by reason or in consequence of his being such consignee or indorsee, 
or of his receipt of the goods by reason or in consequence of such 
Consignment or indorsement.” 

108 .— Where a bill of lading or other instrument of 
stoppage where *^6 to anv goods is assigned by the buyer of 

pledged *® ®®®™ 

epeciOo advance, advance made specifically upon it, in good 
faith, the seller cannot, except on payment or tender to the 
pledgee of the advance so made, stop the goods in transit. 

Ilhistrations. 

(a) A. sella and consigns goods to B. of the value of 12,000 rupees. B. 
assigns the bill of lading for these goods to C. to secure a specific advance of 
5,000 rupees made to him upon the bill of lading by 0. B. becomes in.9oI* 
vent, being indebted to C. to tlie amount of 9,000 rupees. A. is not entitled 
to stop the goods except on payment or tender to C. of 5,000 nipccs. 

(b) A. sells and consigns goods to B. of the value of 12,000 rupees. B. 
assigns the bill of lad ing for these goods to C. to secure the sura of 5,000 rupees 
due from him to C. upon a general balance of account. B. becomes insolvent. 

A. is entitled to stop the goods in transit without payment or tender to C. of 
the 6,000 rupees. 

English authorities.—Both the illustrations to this section are 
suggested by the English case of S-paUing v. Ending (o). The first 
is covered by the decision there, and by other authorities, and is set¬ 
tled law in England ; but what corresponds to the second in Spalding 
V. Ending is a much more guarded proposition, namely, that the assig¬ 
nee of the hill of lading for a definite advance cannot, because he hap¬ 
pens to be the insolvent buyer’s factor, also claim to be satisfied for 
his general balance of account in priority to the seller’s claim to stop 
in transitu. There is no such rule in English authorities as that a 
transfer of a bill of lading expressly to secure a balance of account, 
or any other existing debt, will not prevail over the right to stop in 
transit. Apparently the terms of the present section interpret SpaU- 
xng V. Ending in the light of the opinion of the Judicial Committee, in 


(0) (1843) 0 Beav. 376 : 63 R. R. 120. 
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1869, that s bill of lading given to secure an antecedent debt was not 3.101 
effectual against the unpaid seller {p) ; but the Court of Appeal in 
England has since held the contrary (g), not finding any principle or 
authority to support the novel distinction, as they considered it, 
introduced by the Judicial Committee. The words of the Act, how¬ 
ever, are clear and consistent with the authorities as they stood when 
it was passed. Nothing short of a complete novation, it would seem, 
will exclude the unpaid seller’s right in such a case. 

Where the pledgee has other security besides the goods comprised 
in the bill of lading, the unpaid seller can call on him to re.sort to that 
security in relief of the goods in question or the purchase-money re¬ 
presenting them (r). 

The best judicial exposition of the general principle is in a judg 
ment of Lord Blackburn’s, which, for the present purpose, gives a suffi¬ 
cient view of the facts he was dealing with : “ It appears that Mr. 

Falk, of Liverpool, had sold to Mr. Kicll a quantity of salt, which was 
shipped on board a vessel bound for Calcutta; that Mr. Kiell accepted 
. 1 - draft drawn against that cargo ; that bills (jf lading were mad(! out, 
which were signed, not, as is usual, by the master, but by the ship¬ 
owner himself; and that Mr. Kiell got those bills of lading. Now, so 
far as that goes, standing there, nothing can be moro thoroughly 
established than the law upon it. Mr. Falk having delivered the goods 
and taken a bill of exchange, had no right whatever to meddle with 


{p) Rodger v. Cumploir d'Kmmipte. 
de Paris, L. R. 2 P. C. ;J!)2 {Tjonl Chelms¬ 
ford, Sir James Colville, Sir Juse])h 
Napier). 

( 5 ) Leash v. Scoll (1877) 2 (?. B. 
Div. 370 (Lord ('oleridj'c, (.'.J., Bram* 
well and Brett, L.JJ.). Tliis wn;d clearly 
the stronger Court of the two on a ques¬ 
tion of mercantile law. The Sale of 
Goods Act merely requires that the 
transferee should take “ in good faith 
and for valuable consideration.” The 
real consideration, as pointed out in 
Leask t. is present forbearance 
on the creditor’s part; and forbearance 
coupled with a release was held suffi¬ 
cient by the Judicial Committee itself 


in ('hnrUrrd Bank of India, etc. v. lien- 
dcnoti (1874) L, R. .'i P. C. flOl, distin- 
gui.sliing the foniior case on the ground 
that there was no .specido pledge of the 
hill of hiding in question, but a general 
demainl of all the security the debtor 
could give. But it .seems that under the 
Indian Act this last case would have 
to be decided the other way. These two 
decisions of the Judicial Committee were 
on appeals from Hong Kong arising out 
of the failure of the same firm. 

(r) Re Westzinthus (1833) 5 B. & 
Ad. 817 ; 30 R. R. 665. See Bapuji 
Sorabji v. The Clan Line Steamert (1910) 
34 Bora. 640, at p. 658 el seq. 
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those goods further, unless before the end of the transitus (I shall say 
a word presently as to what comes at the end of the transitus) Kiell, 
the purchaser, became insolvent and stopped payment, and then if 
Falk stopped the goods in transitu he would have been revested in his 
rights as an unpaid vendor as against Kiell. It is pretty well settled 
now that it would not have rescinded the contract. But before the 
end of the transitus came, his right to stop the goods in transitu might 
be defeated by an indorsement upon the bill of lading to a person who 
gave value. In the present case there was such an indorsement and 
transfer of the bill of lading, but it was only an indorsement and trans¬ 
fer for a particular and limited purpose. It appears that Mr. Kiell, 
in order to obtain an advance, got Messrs. T. Wiseman & Co., of Glas¬ 
gow, the correspondents and agents of Messrs. Wiseman, Mitchell, 
Reid & Co., of Calcutta, to make an advance in his favour by drawing 
a bill of e.xchange u])on him ; and to secure the payment of that bill ot 
exchange the bill of lading was indorsed, and the Bank of Scotland, 
who discoimtcd or took that bill, became holders of the bill of lading 
for the inirpose of protecting themselves. It was clearly a transfer 
for value to the Bank of Scotland, and as such, so far as that went, 
it defeated the right of the stoppage in transitu at law. Bub the mi- 
paid vendor’s right, except so far as the interest had passed by the 
pledging of the bill of lading to the pledgee or the mortgagee, which¬ 
ever it was, enabled the unpaid vendor in equity to stop ift/ransdu 
everything which was not covered by that pledge. That was settled 
and has been considered law, or rather equity, ever since the case of 
In re Westzintims (s), and has been affirmed in Spalding v. Riding (/) 
and I have no doubt it is very good law upon that point”(M). 

“ Other instrument of title to any goods It will be noted that the 
expression used in s. 102 is “ document showing title” to goods, that 
used in the present section is “ instrument of title” to goods, while 
those used in ss. 108 and 178 are rcispectively “ document showing 
title” to goods and “document of title” to goods. In Eamdas v. S. 
Amerchand & Co. {v), the Judicial Committee, after referring to the 


(«) (1833) 6 B. & Ad. 817 ; 39 R. R. 
665 . 

(() (1843) 6 Beav. 376; 63 R. R. 120. 
(«) Kemp V. Falk (1882) 7 App. C». 
at p. 581. 


(w) {191()) L. R. 43 I.A. 164, 40 
Bom. 630, alfinning (1913) 38 Bom. 255; 
Dolatram v. The B. B. C. /. Railway 
Co. (1914) 38 Bom. 659 ; Fakeerappa v. 
Thippanna (1913) 38 Mad. 664. 
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expression “ document of title to goods” as defined in the Indian Fao- 8.10 
tors Act XX of 1844 (w), laid down that whenever any doubt arises 
as to whether a particular document is a “document showing title,” 
or a “ document of title” to goods for the purposes of the Indian Con¬ 
tract Act, the test is whether the document in question is used in the 
ordinary course of business as proof of the possession or control of 
goods, or authorizing or purporting to authorize, either by endorse¬ 
ment or delivery, the possessor of the document to transfer or receive 
the goods thereby represented. The question in the case was whether 
a railway receipt (i) which entitled the endorsee to delivery was an 
“ instrument of title” to goods within the meaning of s. 103. This, 
it was held, satisfied the test laid down above, and was a “document 
showing title” to goods within ss. 102 and 108, a “document of title” 
to goods within s. 178, and an “ instrument of title ” within s. 103 (y). 

After referring to ss. 102, 103, 108 and 178, their Lordships said 

“ Soctioiiii 108 and 178, tliough they very possibly extend, at loout cover the 
same ground a.s the provisions of tholiulian Act XX of 1844, which, with 
certain m-xlifications not material for the purposes of this appeal, made the 
provisions of tlie Englisii Eactors Act, 1842, applicable to British India. Both 
the last mentioned Acts use tlic expression “document of title togotxls,” and 
define it as including any bill of lading, dock warrant, warolioiiso-keejicr’s 
certificate, wharfinger’.s certificate, warrant or order for the delivery of goods, 
and any other document used in tiic ordinary coui’sc of busine.Hs as proof of 
the possession or control of goods or authoriscing or purporting to authorize, 
cither by endorscnicrit or delivery the possessor of the (hx'uinent to transfer 
or receive tlie goixi.s thcreliy represented. In their Lordships’ opjpion the 
only pas.siblc conclusion is that, whenever any doubt arises as to whether 
aparticulardoeiimentis a “document.showing title” or“ii doeiimontoftitlo“ 
to goo<ls for tlie purposes of the Indian Contra<-t Act, the test is whether the 
document in ^notion is used in the ordinary course of business as proof of 
the possession or control of gotxls, or authorizing or purporting to autliorizo, 
either by endorsement or <lelivery, the posse.ssor of the document to transfer 
or receive the gofxls thereby represented. In the present case it has been 
found as a fact by both the courts below, and is not, and indeed cannot be dia* 
puted before this board, that the railway ret^cipts in question satisfy this 
test. It is therefore unnecessary to consider whether, apart from evidence as 


(w) Uepealed by the Indian Con¬ 
tract Act. 

(a:) See as to the incidents of a rail¬ 
way receipt in general, M. d? S. M. 
Railway Co., Ld. v. Haridoss Banmalidan 
(1918) 41 Mad. 871, at pp. 881-883. 


iy) The decision in G. 1. P. Railway 
Co. V. IlanmaTulas (1889) 14 Bom. 67, 
6 (i, C9, in so far as it lays down that a 
railway receipt cannot be on instrument 
of title within a. 103, is no longer law. 
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8 . 103 . to the ordinary course of business, the effect of ss. 4 and 137 of the Transfer 
of Property Act (IV of 1882 as amended by 11 of 1900) would beconclusive on 
the point. It is clear that, even without the assistance of these sections, the 
receipts in question are documents showing title to goods within ss. 102 and 
108 and documents of title to goods within s. 178 of the Indian Contract Act. 

“ Returning to s. 102, its effect may bo stated as follows; First, so far as 
bills of lading arc concerned, it enacts the rule of the Common Law by which a 
second buyer who obtained an assignment of the bill of lading obtained con* 
Htructive delivery of the goods represented by the bill, so that the vendor’s 
right of stoppage ceased. Secondly, so far as other documents of or showing 
title to the goods are concerned, it makes their assignment to a second buyer 
have the same effect as the assignment of a bill of lading, If, therefore, the 
respondents in these appeals had been second buyers and not pledgees of the 
goods represented by the receipts in questions, the appellants’ right of stop¬ 
page would have been displaced. 

“ Passing now to s. 103, it will be found to provide that where a bill of 
lading or other “ instrument of title” to any goods is assigned by the buyer of 
such goods by way of pledge to secure an advance made specifically upon it 
in good faith, the seller cannot, except on payment or tender to the pledgee of 
the advance so made, stop the goods in transit. If this section had used the 
expression “ document showing title” or “ dooiimont of title ” instead of the 
expression “ instrument of title,” it is, in their Lordships’ opinion, quite clear 
that it would have applied to the receipts inqucstion.and thatthc vendorcould 
not have stopped tho goods in transit without payment or tender to respective 
respondents of the amounts of their advances, which were admittedly made 
in good faith and specifically upon tho security of the receipts in question. 
In other words, the section would liavc done, in case of assignments by way of 
pledge, precisely what had been done in tho previous section in the case of 
assignmoiits upon a resale. 

“ Great stress was naturally laid by the appellants on this difference of 
expression. They argued that ‘‘ instruments of title” were a particular species 
of tho genus “ documents of title,” and they attempted to define the species 
as consisting of documents which conferred title in the same manner and sense 
as title is conferred by a bill of lading. In the first place it is to bo observed 
that ‘‘ title” in both expressions can relate only to the right to receive delivery 
of the goods to which the instrument or document relates. It can have 
nothing to do with ownership. A bill of lading may in this sense be an instru¬ 
ment or document conferring title; but, if so, the same is true of all the other 
documents contained in the genus “ document of title.” The fact that a docu¬ 
ment confers title in this sense cannot therefore be used as the distinguished 
mark of a particular species of tho genus. The truth is that the only point in 
which a bill of lading differs from other “ documents of title” is that its assign¬ 
ment, whether upon a resale or by way of pledge, operates as a constructive 
delivery of the goods to which it refers. The apjMjUants’ counsel was xmable 
to mention, and their Lordships are not aware of, any other document with 
tfiia peculiarity. In their Lordships’ opinion the suggestion that the words 
“ or other instrument of title” were inserted per cauklam in case there were 
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any sacli instrument other than a bill of lading is far-fetched, Moreover, ;/ 

they cannot help thinking that the section, if intended to have the effect for 103, lOle 

which the appellant contends, would have been otherw'ise worded. Further, 

do reason can bo suggested why, if (as is clearly the case) the legislature in 

tended by s. 102 to assimilate other documents of title to bills of lading for 

the purpose of determining the right of stoppage in transit in favour of a bond- 

fde purchaser for value, it should not liavo by s. 103 intended to do the same 

in favour of a bond fide pledgee for value. Under these circumstances little 

importance can be attached to the fact that one section employs the word 

“ document” and the other the word “ instrument,” more especially os the use 

of the two expressions ” document showing title” and ” document of title” 

in the same sense shows that the draftsman was not very careful in his u.sc of 

language.” 

Specific advance.—" The requiioments of the section arc com¬ 
plied with when it is shown that any sum is advanced on the terms 
that it is to he scoured by the particular bill of lading in question or 
the goods represented by it, though it may bo secured by other bills 
or goods also, and though the bill of latling may have been intended 
to be security not only for the particular sum or sums advanced 
upon it, but also for some antecedent liability” (z). 

104 .—The seller may effect stoppage in transit, either 
stoppage bow by taking actual pos.scssion of the goods, or 
offocted. giving notice of his claim to the carrier 

or other depository in who.se posses.sion they are. 

This enactment cannot bo made plainer by illustration. It cor¬ 
responds to long-settled English law. “ At one time it seems to have 
been supposed,” wrote Lord Blackburn, “ that in order to make a 
good stoppage in transitu there must have been an actual takii^ 
possession of the goods by the vendor or his agent, but it is now clearly 
settled that the vendor’s rights are complete on giving the person 
who has the possession of the goods notice of the vendor’s claim to 
stop the goods at a time when he can obey it, although there is neither 
an actual taking of possession by the person stopping the goods, noi 
such an assent on the part of the holder as would amount to a construc¬ 
tive possession” (a). 

{:) Per Cur.^ Peacock v. BaijiuUh on this point. 

(1891) 18 Cal. 573, 590, 691 ; L. R. 18 (n) Blackburn on Sale, 1st ed. (1845) 

Ind. Ap. 78. There was an appeal 287. 
to the Privy Council, but no judgment 
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Sa. The language of the English Sale of Goods Act, s. 46, is almost 
identical. 

105 . —Such notice may be given, either to the person 

Notice oiBcifcr's who has the immediate possession of the 

claim. goods, or to ths principal whose servant has 

possession. In the latter case, the notice must be given at 
such a time, and under such circumstances, that the prin¬ 
cipal, by the exercise of reasonable diligence, may communi¬ 
cate it to his servant in time to prevent a delivery to the 
buyer. 

The latter part of this section closely follows the words of the 
judgment of the Court of Exchequer in Whilelmd v. Anderson (1): 
“ The only duty that can be imposed on the absent principal is to use 
reasonable diligence to prevent the delivery.” Where the transit is by 
sea, the description of “ the principal whose servant has posses.sion” 
appears to include the shipowner, who is the person most likely to know 
where the ship and its master are to be found. Lord Blackburn said 
in the House of Lords in 1882, commenting on a doubt expressed in the 
Court of Appeal: “ I have always thought that a stoppage, if effected 
thus, was a sufficient stoppage in Imnsitu. I have always thought 
that when the shipowner, having received such a notice, used reason¬ 
able diligence and sent the notice on, and it arrived before the goods 
were delivered, that was a perfect stoppage in irmsilu” (c). 

It is at least doubtful whether a notice of stoppage in transit 
addres.scd only to the consignee, and not to the shipowner or master, is 
efiectual (d). 

106 . —Stoppage in transit entitles the seller to hold the 
Eight of seller on goods stopped Until the price of the whole of 

stoppage. 

Illvslralion. 

A, sells to B. 100 bales of cotton; 60 bales having como into B.’s pos¬ 
session, and 40 being still in transit, B. becomes insolvent, and A., being 
still unpaid, stops the 40 bales in transit. A. is entitled to hold the 40 bales 
until the price of the 100 bales is paid. 

(b) (1842) 9 M. & W. 618, 634 ; 60 p. 585. 

R. R. 819, 832. (d) Phdps, Stoker ifc Co. v. Comftcr 

(c) Kemp V. Falk, 7 App. Ca. at (1835) 29 Ch. Div. 813, 822, 826. 
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Resale. 

107 .— Wlicre the buyer of goods fails to perform his 
Resale on irayer’s P^rt of tlic coiitract, either by not taking 
faUnretojicrfonn. the goods sold to Mm, or by iiot paying for 
them, the seller, having a lien on the goods, or having stopped 
them in transit, may, after giving notice to the buyer of his 
intention to do so, resell them, alter the lapse of a reason¬ 
able time, and the buyer must bear any loss, but is not en¬ 
titled to any profit which may occur on such resale. 

Resale.—The effect of stoppage in transit is not to rescind 
the contract of sale, but to replace the seller in the position of an un¬ 
paid seller who has not parted with the possession of the goods (e). 
It remains to .see what are his rights and remedies in that position. 
Lord Blackburn e.xpre.ssed the opinion long ago “ that, viewing it as a 
practical que.stion, the most convenient doctrine would be to consider 
the vendor as entitled in all oases to hold the goods as a security for 
the price, with -t power of resale to be e.xercised, in case the delay of 
payment was unreasonably long, in such a manner as might bo fair 
and reasonable mvder all the circunrstances and th.at “ the establish¬ 
ment of this principle would do very little violence to the decided 
cases.” It is certain that an unpaid seller is not justified in reselling 
the goods in the face of a tender of the price by the buyer, though the 
buyer may have been for .some time in default (/) ; that, the buyer 
being in default, the unpaid seller is in some circumstances wholly 
justified in reselling, a.s when the goods are perishable (//) ; that even 
when he is not wholly justified the second buyer gets a practically 
good title by the resale (li ); and that if the resale is at a loss the seller 
may still treat the contract as subsisting and recover damages from the 


(f) .Sale of floods Act, 1893, n. 48, 
following (among other authoritative 
dicta) the opinion of Lord Blackburn 
in Keinp v. Fall:, 7 App. (la. at p. .581. 
There has never been any direct deci¬ 
sion on this point. 

(/) MarthMe v. Smith (1841) 1 
Q. B. 389 ; 55 R. R. 285. 

(j) Madean y. Dunn (1828) 4 Bing. 

34 


722 ; 29 R. R. 714. 

(A) The first purchaser, while ho u 
in default, i.s not entitled to the pos¬ 
session of the gocxls, and therefore can¬ 
not sue to recover the goods or their 
value. This i.s the result of many an. 
thorities, and the Sale of Goods Act. 
1893, s. 47 (2), declares positively that 
the suh.purchascr acquires a good title. 


S. 107. 
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8 . 107 . buyer, which may be a practicable course if the buyer, not being insol¬ 
vent, has wrongfully refused to accept the goods (*). In strictness 
the seller was generally not entitled to resell even when the buyer was 
in default, though it is difficult to understand why the Courts felt 
bound so to decide ; but as the buyer could in no case recover more 
than his actual damage (notwithstanding that the unauthorised resale 
is technically a conversion, and in an action of trover the measure of 
damages was generally the value of the goods), this was of very little 
importance before the Judicature Acts, and is now of none (j). The 
Sale of Goods Act, 1893, following a suggestion made in the Judicial 
Committee in 186C (kj, has expressly authorised resale where the buyer, 
after notice of the seller’s intention to resell, fails to pay or tender the 
price within a reasonable time (i). S. 107 of the present Act is ap¬ 
parently founded on the same dictum, and in the result the English 
and the Indian rules may be said, since 1893 at all events, to be 
identical. 

Eight of resale does not bar other remedies.—The present section 
does not deprive an unpaid vendor of goods of any other remedy he may 
have. He is at liberty to rescind the contract under s. 55 if that section 
applies (m). “ We are bound, I think, to determine questions of this 
kind, so far as we can, by reference to the Contract Act and not to 
English law; and ss. 51—58 appear to contain general provisions 
which are applicable to all cases of reciprocal promises” («,). “ No 
doubt s. 107 declares one rmiedy, but it is only a partial remedy, for 
the pmchaser might be insolvent, and the market depressed, in which 
case it would be small satisfaction for the vendor to resell” (»). Simi¬ 
larly, where property in goods sold had passed to the purchaser, and 
after paying for and taking delivery of a part he wrongfully declined 
to take delivery of the rest, and the undelivered portion 'was subse¬ 
quently destroyed by fire, it was held in a suit by the vendor for the 
balance of the purchase-money that, though the plaintifi might have 


(t) Maclean r. Dunn (1828) 4 Bing. 
722 ; 29 E. R. 714. 

(j) It would be quite unless for 
Indian purposes to refer to the autho* 
lities in detail 

{k) Page r. Cowa^ee Eduljee, L E. 
1 P. a 127. 145. 


(i) S. 47 (3). 

(m) BuUeo Dm v. Rowe (1880) 6 
Cal. 64. 

(n) 6 CaL per Garth, C.J., at p. 68. 

(o) lb. per Pontifex, J., at p. 69. 
See also Buchanan v. Avdall (1875) 15 
B, L. E. 276. 292. 
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sold the undelivered portion under this section after the defendant g. 107 ; 
had refused to perform his contract, he was not bound to do so, and 
the omission to take that course did not affect his right to recover 
the balancs sued for. 


Resale clause in indents.—The question whether a seller of goods 
has the right of resale is important, for where he has such a right he is 
entitled to claim as damages the difference between the contract price 
and the amunt realized on the resale, while if he has no such right he is 
entitled to the difference between the contract price and the market 
prke ml the dale of the breach. Now the power to resell may be either 
statutory, or it may be conferred on the seller by the terms of the con¬ 
tract of sale. In the former case it can be exercised only if the property 
in the goods has passed to the buyer, as is implied by the words of the 
present section (p) ; in the latter case it can be exercised even if the 
property in the goods has not passed to the buyer. Thus if it is pro¬ 
vided in a contract of “ indent” that on default on the part of the buyer 
to pay for and take delivery of the goods within a specified time the 
seller should be at liberty to resell the goods, and that the buyer should 
pay all loss arising on the contract with interest, the seller is entitled 
to resell the goods on default on the part of the buyer even if the pro¬ 
perty in the goods has not passed to the buyer, and to sue the buyer 
for the loss on resale (i/). But it is necessary to the exercise of this 
power that the goods contracted for should at least have been appro¬ 
priated for the purposes of the contract. If there has been no such 
appropriation, there is nothing to which the power of resale under the 
contract could attach, and the .seller is not entitled in such a case to 
the loss on re.sale, but to the difference between the contract price and 
the market price at the date of the breach (r). It is, however, com¬ 
petent to the parties by an apt clause to provide for the exercise of 
the power of resale even if no goods are appropriated to the contract 
(s). According to English authority, the exercise of an expressly 


{j>) Clive Jute Mills Co. v. Ebrakim 
Arab (1896) 24 Cal. 177 ; YuU S Co. 
V. Mahomed Uossain (1896) 24 CaL 
124; an i si-c Ilaridas v. KalumuU (1903) 
30 Cal 649. 

(q) Moll SchuiU Co. v. Luckmi 
Chand (1898) 25 Cal. 505, dissenting 


on this point from Yvle (bCo.v. Mahomed 
tio!>sain (1896) 24 Cal 124 ; Basdeo v, 
John Smidt (1899) 22 All 65, 65; Best 
y, Uaji Muhammad (1898) 23 Mad. 18. 

(r) AnguUia <5 Co. y, Sassoon 4$ Co. 
(1912) 39 CaL 568. 

(f) (1912) 39 CaL 568, at p. 681. 
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S«. leserved power of sale rescinds the contract ((), whereas resale apart 
)7,108. from any such convention, whether otherwise rightful or wrongful, 
does not. 

Eeasonable time.—The provision of s. 107 as to reasonable time 
must, of course, be observed. Thus it was held that a resale was not 
valid where it was hurried on in an unusual manner, and without pro¬ 
per advertisement («). Again, if a seller elects to resell, ho must do 
so within a reasonable time from the date on which the contract was 
finally repudiated by the buyer, as imdue hardship might otherwise 
be caused to the buyer; for a seller may, with the deliberate intention 
of causing loss to the buyer, delay the resale until the market has 
fallen, and then resell the property and thereby cause to the buyer a 
loss which he might not have sustained had the resale taken place 
within a reasonable time from the date of the breach (v). What is a 
reasonable time is a question of fact. 

Title. 

108.—No seller can give to the buyer of goods a better 

Title convoyed f jjQgg goods than be has himself, ex- 

to buyer. following cascs 

Exception 1.—When any person is, by the consent of 
the owner, in possession of any goods, or of any bill of lading, 
dock-warrant, warehouse-keeper’s certificate, wharfinger’s 
certificate or warrant or order for delivery, or other docu¬ 
ment showing title to goods, he may transfer the ownership 
of the goods of which he is so in possession, or to which such 
documents relate, to any other person, and give such person 
a good title thereto, notwithstanding any instructions of 
the owner to the contrary (w): Provided that the buyer 

{t) Lamond v. Davall (1847) 9Q. B. tion does not apply “ where there is 
1030, 72 R. R. 602. only a qualified possession, such as a 

(«) Buchanan v. AvdnU (1876) 15 hirer of goods has, or where the pos- 
B. L. R. 276. session is for a specific purpose” ; Green* 

(v) Pray Narain v. Mul Ckand (1897) wood v. liojquelte (1873) 12 B. L. R. 42 

19 Ail. 535. (note to Act). 

(w) It has been held that tliis excep* 
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acts in good faith, and under circumstances which are not 
such as to raise a reasonable presumption that the j)ersou 
in pssession of the goods or documents has no right to 
sell the goods (x) 

Exception 2.—If one of several joint owners of goods 
has ths sole possession of them by the permission of the 
co-owtiers, the ownership of the goods is transfern'd to any 
person who buys them of such joint owner in good faith, 
and under cireunustances wiiieh arc not such as to laise a 
reasonalde presumption that the person in jiosscssion of the 
goods has no right to sell them. 

Exception 3. ■-Anion a jicrson has obtained possession of 
goods under a contract voidable at the option of the other 
jiai’ty thereto, the ownership of the goods is transferred to a 
third person who, before the contract is rescinded, buys 
them in good faith of the person in possession ; unless the 
circumstances which render the contract voidabh' amounted 
to an offence committed by the person in possession or those 
whom ho represents. 

In this case the original seller is entitled to compensa¬ 
tion from the original purchaser for any loss which the seller 
may have sustained by being prevented from rescinding the 
contract. 

Illustralione. 

(a) A. buys from B., in good faith, a cow which B. has stolen from 
C. The pro{)crty in the cow is not transferred to A. 

(b) A., a merchant, entrusts B., his agent, with a bill of lading relat¬ 
ing to certain goods, and instructs B. not to sell the goods for less than a 
certain price, and not to give credit to D. B. sells the goods to l>. for less 
than that price, and gives B. three months’ credit. The property in the 
goods passes to D. 


{*) Wo do not find either in this of a mercantile agent,” on which 
exception or elsewhere in the Act any siie Oppentieimer v. Attenborough <fc Son 
words equivalent to those of the Eng- [1907] 1 K. B. 610 ; Oppenheimer v. 
lish Factors Act, 1889, a. 2, sub-s. 1, Frazer tb WyiUl, ib. 619, and p. 639, 
as to the ordinary course of business below. 


S. 108. 
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8^ 108. (c) A. sells to B. goods of which he has the bill of lading, but the bill 

of lading is made out for delivery of the goods to C., and it has not been 
indorsed by C. The property is not transferred to B. 

(d) A., B., and C. are joint Hindu brothers, who own certain cattle 
in common. A. is left by B. and C. in possession of a cow, which he sells 
toD. D. purchases 6on^/dc. The property in the cow is transferred to D. 

(e) A, by a misrepresentation not amounting to cheating, induces B. 
to sell and deliver to him a horse. A. sells the horse to C. before B. has 
rescinded tho contract. The property in tho horse is transferred to C.; 
and B. is entitled to compensation from A. for any loss whicli B. has sustain* 
ed by being prevented from rescinding the contract. 

(f) A. compels B. by wrongful intimidation, or inducing him by cheat¬ 
ing or forgery, to sell him a horse, and, before B. rescinds tho contract, sells 
tho horse to C. The property is not transferred to C. 


History of tho Section.—The clauses corresponding to this section 
in the Contract Bill {;/) drafted by the Law Commissioners provided 
in effect that a purchaser acting in good faith, and in the absence of 
suspicious circumstances, might acquire a good title from auy person 
in possession of goods, in other words, that every place in India should 
bo a market overt. The Select Committee to which the Bill was 
referred objected to this clause, the ground of objection being sub¬ 
stantially that the provision would make British India an asylum for 
cattle stealers from the native States. The clause, after a good deal 
of controversy, was ultimately moulded in its present form (z). It 
may be observed that in England the law of market overt has long 
ceased to be of any general impoitance (o). The Commissioners’ 
proposal, whatever its merits may have been, was to enact a law on 
this point not at all resembling tho modem common law. 

The capacity to give a good title in such circumstances given by 
ss. 2, 8, and 9 of the Factors Act, 1889, and s. 25 of tho Sale of Goods 
Act, 1893, is confined to tho following classes of persons 

(a) Those who, having sold goods, continue or are in possession of 
the goods, or of the documents of title to the goods; 


(y) This was clause 75 in tho Bill, 
81 in tho draft as first printed. 

(z) llbert on Legislative Forms and 
Methods, pp. 133, 134; and see Sir H. 
Maine's minute of Uth September 
1868, in ** Minutes by Sir H. S. Maine, 
1802-9" (Calcutta, 1890), p. 146. 


(o) See Hargreave v. Spink [1892] 1 
Q. B. 26, and the judgment of Scrutton, 
J., in Clayton v, Le Boy [1911] 2 K.B. 
at pp. 1038 9qq., where further 
references may be found. It would be 
useless for Indian purposes to enter 
on any details here. 
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(b) Those who, having bought or agreed to buy goods, obtain with S. 1(A 

the consent of the seller possession of the goods, or the docu¬ 
ments of title to the goods ; 

(c) Mercantile agents acting in the ordinary course of business of a 

mercantile agent. 

Persons included in the classes (a) and (b) may give a good title 
whether they act by themselves or by a mercantile agent. The defi¬ 
nition of a mercantile agent is “ a mercantile agent having in the cus¬ 
tomary course of his business as such agent authority cither to sell 
goods, or to consign goods for the purpose of sale, or to buy goods, or 
to raise money on the security of goods ” (Factors Act, 1889,8. 1). 

The use of the term “mercantile agent ” has been e.xplained as 
intended to express in a compendious form the result of the decisions 
as to who were agent? within the meaning of the older Factors 
Acts (h). There is nothing in the Indian Contract Act equivalent 
to the limitation as to the “ ordinary course of business ” imposed 
on class (t). 

Indian Factors Acts.—This section is in part substituted for, and 
in pari materia with, the Factors Acts XIII of 1840 and XX of 1844, 
which are repealed by the present Act, and which extended to British 
India the provisions of the several Engli.sh Factors Acts, 4 Geo. IV. 
c. 83 as amended by 6 Geo. IV. c. 94 and 5 & 6 Viet. c. 39 (c). But 
while the present section provides for the case of sale, those Acts 
dealt with the pledge of goods for which provision is now made in 
s. 178 (p. 6.52, below). In a recent case the Judicial Committee said : 

Secs. 108 and 178, though they very possibly extend, at least 
cover the same ground as the provisions of the Indian Act XX of 
1844” (d). 

While the first exception follows in a general way the lines of the 
Engbsh Factors Acts, its language does not very closely resemble that 
of any English enactmsnt. It is far wider than that of the old Factors 
Acts which were repealed and consolidated in 1899 (e), and it remains 
wider than the last-mentioned Act and the partial repetition thereof 

(6) Per Channell, J., in Oppenheimer (d) Samdas v. S. Amerehand de Co, 

T, Attenborough [1907] 1 K. a at p. 614. (1910) L. R. 43 LA. 164, 168*169,40 
(c) Sod 0. I, P, Ry. Co,v. Hanman- Bom. 630, 634. 
d(» (l889}14 Bomw 67,68. (e) 52 & 63 Viet o. 46, 
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108. in the Sale of Goods Act, s. 25. English authorities, therefore, which 
turn on the law previous to the Factors Acts, or on the construction 
of either the repealed Acts or the enactments now in force, can be of 
very little use in British India. But it may be worth while to state 
sliortly, following a very careful and learned judgment of Wilies, J. 
(/), the limits of the exceptions recognised by the Common I&'k, apart 
from statutory amendments, to the rule that a man cannot give a 
better I itie to goods than he has himself. Current coin and negotiable 
instruments, not being ordinary merchandise, are no real exception. 
We have then the cases, first, of sale in market overt ; .secondly, of 
sale by a person holding under a contract voidable tor fraud or the 
like at the other party’s option- -here, the transaction being valid 
until rescinded, a third person purchasing in good faith and for value 
gets an iudetea.sible title ; thirdly, “ where an agent svho carries on a 
public business deals with the goods in the ordinary course of it, though 
he has received secret instructions from the principal to deal with 
them contrary to tl;e ordinary coui'.sc of that trade ’’—here the prin¬ 
cipal is estopped from repudiating the agent’s ostensible a\itliority. 
But the protection given by this last rule to buyers or lenders in good 
faith was inadequate, for the posse.ssion of goods does not of itself 
amount to an ostensible authority to deal with the property (g) ; 
and a person w'hose employment consists in dealing with other men's 
goods in one way does not, by possessing goods in the course of that 
employment, acquire ostensible authority to deal with them in any 
other way (/i). 

Under the present section a seller can give to the buyer of goods a 
better title than he has himself, provided— 

(1) that the possession of the seller is such as fulfils the require¬ 
ments of the section, and 

(2) that the purclmer has acted in the maimer prescribed by the 
section. 


(/) See Fuenlejt v. MonU9 (1863) judgment also gives the history of the 

L. R. 3 C. P. at pp. 276, 277; and cp. earlier Factors Acts. 

Cole V. Nortk-Wettem Bank (1876) (p) Johnson v. Credit Lyonnais (1877) 

I. R. 10 C. P. at pp. 362, 363, judg- L R. 3 C. P. Div. at pp. 39, 40. 
ment of Blachbum, J., in Ex. Ch. This (i) See L. R. 10 C. P. at p. 369. 




CHAEACTER OF VENDOR S POSSESSION, D3V 

Character of vendor’s possession.—Tho conditions qualifying the S. 
seller’s possession may be dealt with first. These are laid down in 
the first and third e.xceptioti.s to the .section. Under the first excep¬ 
tion, a person in possc.s.sion of goods or the indicia of title to good.s 
therein specified may give a " good ” title to the buyer, if (1) the seller 
is in posse.ssion “ by the consent of the omter,” and (2) the possession 
is ac(|nircd under such circumstances tluit " the owner of the goods, 
although ho has parted with the possession, may give instructions to 
the person in ])ossession ” (i). It is concruved that by the word “ con- 
■sent ” in this exception we are generally to understand ” free consent ” 

.as defined in s. 14 of the Act. For cases in which possession is obtain¬ 
ed otherwise than by free consent jrrovision is made in the third 
exception. There may, however, be cases falling within the terms 
of both exceptions. In Flnglaud it is held that in the Sale of Goods 
Act, s. 2.'), sub-s. 2, which deals with the case of a buyer obtaining 
with the consrmt of the seller possession of the.goods or of the docu¬ 
ments of title thereto, posse.ssion means actual custody, and “ if a 
mercantile agent, or one of the persons whose disposition is made as 
cfl’ectual as that of a mercantile agent, has obtained jrosse.ssion by the 
eonsmit of the owner, even though it were under a contracl. voidable as 

fraudulent,_he is able to pass a good title to a bond file purchaser” 

(j). Tint if the consent is due to deceit of such a kind that the obtain 
ing of possession amounts to larceny by a trick the bond Jide purchaser 
does not acquire a good title. iSiich consent is not consent in the eye 
of the law {/;). The jiossession contemplated by the first exception 
does not extend to every case of detention of chattels with the owner’s 
consent. “ The exception has particular relation to the cases of per¬ 
sons allowed by owners to have the indicia of property or possession 
under such circumstances as may naturally induce others to regard 
them as owners, and constituting some degree of negligence or defect 
or precaution imputable to the true owners” (I). Stating it in other 
words, the possession must be one “ which is unqualified, and not 

(i) Oreenvxxxl v. Holquelle (1873) C. P. at p. 373 ; per Lord Collina in 

12 B. L. Pv. 42, 46. Cahnv. Pockett's Dridol, etc., Co. [1899] 

(j) Cahn V. PockeiCs Bristol, etc., I Q. ]$. at p. 659 ; Oppenkeimer v. Prazef 
Co. [1899] 1 Q. B. 643, 668, C. A., and dr Wijalt [1907] 2 K. B. 50. 

see p. 613, above. (1) Shankar v. Mohanlal (1887) 11 

(/(•) Per Lord Blackburn in Cole v. Bom. 704, 706, 707. 
yorth-Weslern Bank (1876) L. R. 10 
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8 .^ ^ restricted otherwise than by the owner giving instructions to 
the person who has it.”(wi). This is implied in the expression “ not¬ 
withstanding any instructions of the owner to the contrary.” Thus 
the possession of the factor or an agent is within his exception, for 
in such a case, although the owner has parted with possession, he 
may give instructions to the person in possession what to do with the 
goods, e.g ,, not to sell before a particular time, or for less than a parti¬ 
cular price. But the possession of a hirer of goods or possession for a 
specific purpose does not come within this exception, for in such a case 
the owner has no right to give instructions, the nature of the possession 
and the powers of the person having it being determined by the con¬ 
tract of hiring, or the contract under which possession is taken. Thus 
where a piano had been hired from the plaintiff with an option of 
purchase, and the hirer sold the piano to the defendant before he had 
exercised that option, it was held that the defendant was liable in 
trover to the plaintiff, although it was found that he acted in per¬ 
fect good faith (w). SimiLarly where the plaintiff left a buffalo and a 
calf with a third person to be taken care of by him during his absence 
from home, and the latter sold the animals to the defendant, it was 
held that the plaintiff could recover them from the defendant (o). 
And, for like reasons, the provisions of the exception do not apply 
“ where the possession is entirely beyond the control of the owner 
of the goods ” (p). It may here be noted that, though the expression 


(wi) Oreenw’ood v. HolqueUe (1873) 
12 B. L. R. 42, 46. 

(n) Ibid., at pp. 40, 47. 

(o) Shankar v. Mohanlal (1887) 11 
Bora. 704. It follows from what has 
been stateil above that if a buyer of 
horses leaves them with tlie seller for 
facilities of exercise and training, the 
buyer agreeing to pay for the keep of 
the horses, and the seller afterwards 
delivers them to a creditor of his in 
satisfaction of a debt, who receives the 
same without notice of the sale, the 
property in the homes does not pass to 
the creditor, and the buyer can recover 
them- or their value from the creditor. 
The contraiy, however, was held by 
theChief Court of the Punjab in Framj* 


V. McGregor (1902) Punj. Rcc. no. 27. 
The ground of the decision is that, the 
buyer having allowed the seller to retain 
possession of the goods, he led the cre¬ 
ditor to believe that the seller was the 
owner; which is really too absurd fo 
discussion. If the Chief Court were 
right, the exception would cover every 
bailee—indeed why not every servant ?— 
and every such person would be able to 
give a buyer from him an indefeasible 
title to the goods in his custody. It is 
most unfortunate that such decisions, 
if they must sometimes occur, should be 
reported. 

(p) Le 0$yl V. Harvty (1884) 8 Bom. 
601, 609. 
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“ notwithstanding any instructions of the owTier to the contrary ” is 
omitted in s. 178, which deals with the case of pledge by an ostensible 
owner, the word “ possession” occurring in that section means juri¬ 
dical possession as distinguished from mere custody (q). 

IVhero A. has acquired the possession of goods not with such 
consent on the part of the tea! owner as would enable A. to give a 
good title, and A. then forms a partnership with innocent persons 
B. and C. for the purpose of dealing in the goods, B. and C. supposing 
A. to have bond Jute possession, and B. and C. in the course of the 
partnership business sell the goods to an innocent purchaser D. the 
vice in A.’s possession vitiates the possession of B. and C. who acquire 
no title and arc guilty of conversion in selling to D. (r). 

An attempted transfer of ownership by a person who is not in 
possession to a person who is already in possession will obviously not 
be helped by the present exception (s). 

Seller with voidable title.—Under the third exception (() a seller 
may give a better title to the buyer than he himself has, though he 
may not be in possession of the goods by the free consent of the owner, 
and the possession may not have been acquired under such circum¬ 
stances that the owner of the goods may give instructions to the person 
in irossession. It is clear that if possession is obtained under a con¬ 
tract that is voidable (ss. 19, 19a) on the ground of coercion (s. 15), 
undue influence (s. 1C), fraud (s. 17), or misrepresentation (s. 18), 
there can bo no free consent (s. 14). And it is equally clear that if 
such a contract is one of sale, as in Illustration (e), there can be no 
room for any instructions by the owner to the person in possession. 
But though a seller in possession of goods under a voidable contract 
may transfer the ownership thereof, he cannot do so aftsr the contract 
is rescinded by the owner. And even before rescission the ownership 
cannot be transferred, if the circumstances which render the contract 


(}) Seager v. Hekma Kma (1900) v. King-Emperor (1908) Panj. Uoo. Cr. 
24 Bom. 458 ; Biddomoye Dabee v. no. 2. Cp. KichoUon v. Harper [1895] 
SiOaram (1878) 4 Cal 497. 2 Ch. 416. 

(r) Opptnhdmer v. Frmtr di Wyatt (!) We postpone comment on the 

[1907] 2 K. B. 60. second eiception, which is in different 

(s) It makes no difference that the matter, 
sale is in market overt; Faa Ahmad 


s.ioa 
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8 , 108. voidable arooimt to an offence, e.g., wrongful intimidation, cheatingfw) 
or forgery, as in Illustration (f), In Illustration (a) B. has obtained 
possession of the cow by the offence of theft. Here the posse.ssion is 
not acquired imder a contract, and the case, therefore, does not come 
vvithirr the third exception ; nor is it covered by the first exception, 
because the possession is not obtained “ by the consent of the owner.” 
The general rule of law laid dowm in the first paragraph of the section 
will, therefore, apply, and as B. has no title to the cow’, ho can transfer 
none to A. In such a case the cow may be transferred to its owner 
ttnder s. .bn of the Crimiiral I’rocedure Code (V. of 1898); and if B. 
is convicted of theft, the Court dealing with the offence may, under 
s. D19, direct paynicirl to A. of the price paid by him out of moneys, 
if any, taken nut of B.’s possession on his arrest. As to the rights of a 
transferee of a negotiable instrument obtained by means of an offence 
or fraud, see. Negotiable Iirstruraents Act XXVI of 1881, s. 58. See 
also Indian Trusts Act II of 1882, s. G4. 

The use of the word “ offence” in thi.s section has not caused, nor 
is it likely to cause, any difEcrdty. The word is defined in the Ceneral 
Claases Act X of 1897 as “ any act or omission made punishable by 
amj law for the time being in force” (s. 3). This definition, however, 
docs not apply to any enactments prior to tluat act (ss. 3, 4). There 
is no definition of the word “ offence” in the General Clauses Act I of 
18C8. The only enactment prior to the Contract .Act in which that 
word is defined is the Indian Penal Code (XLV), s. 40, where it is 
confined to an act or omission pirnishable by the Code. Though 

(m) a. induces B., by cheating, to thus obtained the decree which is sub¬ 
sell and deliver jewels to him. A, sells .si.sting, [he] could no longer elect to 
the jewels to C. Hero the contract avoid the contract. That being .so, 
between A. and B. is voidable, and the at the date of the suit [B.] had not 
eircumstances which render the con* only no title to tho property, but [he] 
tract voidable amounted to an offence, was not in a position to avoid the con* 
The property in the jewels, therefore, tract so as to divest the property from 
is not transferred to C., and B. is en- [C.] with the result of revesting it in 
titled to recover them from C. But if [him]:” Tholasiram v. Duraji (1905) 
B., with knowledge of the fact that he 15 Mad. L. J. 375 B., having affirmed 
was cheated by A., sues A. and obtains tho contract by suing on it, is estopped 
a decree against him, he cannot, while from denying that tho property paswd. 
the decree is subsisting, rescind the con- It seems, however, by reason of the 
tract and suo C. for recovery of the words of the Act, that C.’s title is by 
jewels from him. “After [B.] had estoppel only. 
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there is nothing in the present section to indicate that the woid is 8 . 108 . 
ased in that limited sense, it is difficult to conceive what offence 
other than some one defined in the Penal Code can be constituted by 
circumstances which render a contract voidable at the option of the 
other party thereto. 

It will be observed that the terms of this exception are wider 
than tho.se of s. 21} of the English Sale of Goods Act, which seems to 
bo limited to cases where property and not merely possession has 
been acquired under a voidable contract. 

Good Faith, etc.— It is necessary both under the first and 
third excejrtions that the buyer should act in good laith. The teim 
“good f.aith” is defined in the Indian Penal Code, s. 52 : “ Nothing is 
said to be done or believed in good faith which is done or believed 
wilhorit care and attention.” Though the definition of an expression 
in a penal statute should not be literally applied to an enactment 
exclusively civil, it is submitted that the above definition in fact 
embodies the sense in which “ good faith” is generally understood in 
civil law, and therefore may be taken as a practical guide in construing 
the pre.sent section. It is conceived that a buyer would be deemed to 
have acted in good faith within the meaning of this .section if he acted 
with the “ cure and attention ” expected of a man of ordinary 
prudence. Regarded from this point of view, the other condition 
that the purchase must have been made by the buyer imder circum¬ 
stances whictido no( raise a risisoriable presumptiim I hut the i-ellcr 
has no right to sell may be regarded as merely explanatory of “ good 
faith for it is clear that a buyer oanuot b<! said to act in good faith 
if he purchases from an ostensible owner under circumstances raising 
a reasonable presumption that he has no right to sell. The presump¬ 
tion, again, must be a “reasonable” one, and the mere proof of a fact 
giving rise to a vague suspicion that the seller had no authority to 
sell would not be sufficient to shift on the buyer the burden of 
proving good faith (e). 

Goods.—Share certificates are goods within the meaning of this 
section (w). 

(») Generally the burden of proving See Whikhmn Bros. v. Davimn [1911], 
the contrary is on the seller, etc., who 1 K. B. 463, C.A. 
has not elected to avoid the original (w) Uazarimul v. Satis Chandra Qhoah 
sale before the resale, etc., took placo. (1918) 22 Cal W. N. 1036, 1039, 1042. 
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Documents showing title to goods.—Ail the documents enumera¬ 
ted in this section, excepting warehouse-keeper’s certificate and whar¬ 
finger’s certificate, were specified in s. 4 of 1 ho English Factors Act of 
1842 {5 & 6 Viet. o. 39) which wa., extended to British India by Act 
XX of 1884. A mate’s receipt for goods shipped on board a vessel 
is not a document of title (x). As to railway receipts, see notes to 
3 , 103 under the head “ Other instruments of title to any goods,” 
p. 524 above. 

Second Exception; “joint owners ” Presumption in case of joint 
Hindu family.—Where one member of a joint Hindu family is 
found to be in possession of any property, the family being presumed 
to be joint in estate, the presumption is that he was in possession o[ 
it not as separate property acquired by him, but as a member of a 
joint family (y). See Illustration (d). 

Delivery order.—See notes to s. 95, pp. 503, 504, above. 

Warranty. 

109 .— If the buyer, or any person claiming under him, 
is, by reason of the invalidity of the seller’s 
Mor’s responsi- title, deprived of the thing sold, the seller is 

Dility for badness ‘ ^ 

of title. responsible to the buyer, or the person claim¬ 

ing under him, for loss caused thereby, 
unless a contrary intention appears by the contract. 

Warranty and Condition.—In England the word “warranty” has 
been used with several dillercnt meanings and shades of meaning, 
and often obscurely ; and the difficulty has been increased by some 
of those meanings overlapping some of the meanings of the word 
“ condition.” Full discussion may br found in the works of Sir 
William Anson (z) and Sir Mackenzie Chalmers (a). This Act avoids 
the use of “condition” in the present connection, but does not define 
“ warranty.” It uses the word warranty both in the sense of the 
“ condition ” and the “ warranty ” of the English Sale of Goods Act. 

(ic) Jtiggemath Avgurwdlah v. Smith Ckunder (1873) 11 B. L. R. 193. 

(1906) 33 Cal. C47, at p. 659 ; see alao (z) Coatract, 14th ed. 180-184,360 igj. 
N(Ucheappa t. Irrawaddy FhliUa <b Co. (a) On the Sale of Goodi Aot^ 1893, 
(1914) 41 Cal. 670. 7th ed. 

(y) Taruek Chunder r, Jodeshw 
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In s. 117 “ warranty ” is used in the strict sense in which it is used in 
English law; ins. 118 it is used in the wider sense of the English 
“ condition.” The following summary remarks may be found useful 
as a guide to the intention of the Act and to the understanding of 
English authorities in which these terms occur. 

In the first place, it is to bo borne in mind that a contracting 
party is bound to perform his contract according to its terms, to 
deliver the s|iecific’goods if he 'sold ascertained goods, or to supply 
goods answering the description in the contract if he contracted to 
sell goods not ascertained. Offer of a thing different from what 
was contracted for is not a breach of one term, but a total failure to 
perfofm the contract. 

“ If a man offers to buy peas of another, and he sends him beans, 
ho docs not perform his contract; but that is not a warranty. There 
is no warranty that ho should sell him peas ; the contract is to sell 
peas, and if he sends him anything else in their stead it is a non-per¬ 
formance of it ” (i). 

The existence of special conventional provisions as to this or 
that part of the contract does not derogate from the duty of perfor¬ 
mance as a whole. 

Now the parties, if such is their will, may put the contents of any 
particular statement or promise which passes between them on the 
same footing as the description of the thing contracted for, so that, 
if it is not made good by the party undertaking it, the failure is deem¬ 
ed to be a total failure of performance, and the other is wholly dis¬ 
charged. This is a mndilion in the proper sense. 

There may also bo, and there occur in common practice, auxili¬ 
ary promises or undertakings of which the breach is not intended to 
avoid the contract, but only to give a remedy in damages. These 
are warranties in the proper sense. An affirmation may amount to a 
warranty if so intended (c). 


(6) Lord Abinger, C.B., in Chanter v. 
Hopkins (1838) 4 M. & W. at p. 404 ; 
51 B. K. at pp. 654, 655, approved in 
Ex. Ch. Azemar v. CaseUa (1867) L. R. 
2 C. P. at p. 679 ; Drummond v. Van 
Ingen (1887) 12 App. Ca. 284 ; and 


see Pollock on Contract, 527,530. 

(c) Assertion by the vendor of a fact 
unknown to the purchaser is not neces* 
sarily a warranty as matter of law : 
HeiUmt, Symons cfe Co. v. Buekklon 
[1913] A. C, 30. 
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109, But a condition may include a warranty; that is to say, a seller’s 
undertaking may be such that the buyer may waive it as a condi¬ 
tion by accepting performance, but may still have a remedy in 
damages for the failure in that particular undertaking. And “ a 
stipulation mcy be a condition though called a warranty in the 
contract ” (d). The question is. What was the real intention, taking 
the contract as a whole ? To many contracts conditions, breach 
of which may be treated by the buyer as avoiding the contract, 
or, if he exercises his right of waiver as giving a right to damages, 
are annexed by the law although the parties have used no express 
words that would create such a stipulation. These are called 
implied conditions, and arc enforced on the ground that the law 
infers from all the circumstances of the case that the parties inten¬ 
ded to add such a stipulation to their contract, but did not put it 
into express words. The existence of an implied condition or war¬ 
ranty may be rebutted by proof of facts which show a contrary 
intention. Coirfusion has been created in this branch of law by u.se 
of the term implied xmnmly to denote what is really an implied 
coniilion. Sometimes a warranty, in the strict sense of the term, is 
implied by law where no inference would arise of an implied condi¬ 
tion. (See 8. 117, p. post, and note.) 

Whether the property in goods sold passes to the purcha.ser or 
not, he is entitled to reject the goods if they are rrot in accordance 
with the description in the contract, provided that the description 
forms an actual part of the conditions of the contract, and not 
something collateral to it. “ Under the law in this country, a man 
is not bound unless he has altered his position by some conduct of 
his own, to accept and to pay for goods which are not in accordance 
with the description of the goods ho bargained for. If any statu¬ 
tory authority is necessary for that, we think the general principle 
laid down in s. 51 of the Contract Act applies to the case ” (p). 

If the terms of the contract exclude any warranty as to the 
description of the goods, this does not deprive the buyer of his 

(i) Sale of Goods .ict, 1893, s. 11 ; Dm (1887) 15 Cal. 1, 4, 5. S. 51 ot 
Barnard v. Faber [1893] 1 Q. B. 340, the Act docs not appear to us, with 
C.A. great submission, to be much to the 

(e) Mitchdl, Iteid & Co. v. Buldeo purpose. 



SELLER RESPONSIBLE TOR TITLE. 


645 , 


right to have goods according to contract, or disable him from suing 
for damages, m if on » warranty if he discovers that they do not 
answer the description contracted for after he has accepted and dealt 
with them (/). 

Seller responsible for title.—It was formerly said that by the 
Common Law the seller of goods was not bound, unless by express 
agreement, to answer for his title to the goods sold. But the excep¬ 
tions allowed to the supposed rule were, in the modern authorities, 
of more importance than the rule. It was admitted that there was 
an “ implied warranty of title ” if the seller affirmed the goodsto be 
his own, and ho was deemed to make that affirmation when goods 
were sold at a shop or warehouse where the seller usually dealt 
with such goods. Further, it was allowed that on a sale of unas¬ 
certained goods the seller answered for his title (jj). On the whole 
it seems to be the modern common law, and it certainly is so held 
in America, that the occasions when the seller does not warrant his 
title are really exceptional. One class of such occasions is where 
the seller is executing an authority given by law which overrides 
the general owner’s title, as on the sale of a forfeited pledge by a 
pawnbroker (h), or goods taken in execution by a sherid ({), or 
where he derives his title through a sale under such authority. 
There may also be an understanding in fact between the parties 
that the seller is dealing only with such interest as ho may have ; 
in that case any implied warranty is, on general principles, 
excluded (j ). 

However this may be, the present section has given effect to the 
modern view in British India, and twenty-one years later s. 12 of the 
Sale of Goods Act did the same for England in a more elaborate form. 


(/ ) Wallis, Son di WdU v. Prail d: 
Haynes [1911] A. C. 394. 

( g ) See Eickkolz v. Bannister (1864) 
17 C. B. N. S. 708, and citation thereof 
in Framji v. Horinasji (1877) 2 Bora. 
258, 263. 

(A) Morky v. AUenborough (1849) 3 
Ex. 600 ; 77 R. R. 709. 

(i) Ex park Vilhrs (1874) L. R. 
d Cb. 432, 437.^Bat an express asser* 
35 


tion that Iho goods are the property of 
the execution debtor will amount to a 
warranty to the buyer, to the extent at 
all events of the purchase-money in the 
hands of the sheriff or execution credi¬ 
tor ; Framji v. Uarmasji (1877) 2 Bom. 
258. 

(j) Bagueky v. Hawley (1867) L. R, 
2 C. P. 626, where the Court was divided 
in opinion upon the fact«. 
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la. In exceptional cases like that of the sale of Goods taken in execution 
the English authorities are followed here (yt). 


110.-—An implied warranty of goodness or quality may 
Establishment of be established by the custom of any parti- 

implied warranty of •, , , 

goodness or quality, CUlai trauC. 

Warranty implied by usage of trade.—This section is founded on 
Jones V, Boicden (1), where it was held that a trade usage to declare 
any sea-damage on the sale of drugs by auction had the effect of 
creating a warranty that drugs so sold without any declaration were 
free from sea-damage. Gp. Sale of Goods Act, 1893, s. 14, suh-s. 3. 


Trade usage might, on the other hand, have the effect of dispens¬ 
ing with what would otherwise he part of the obligation of a contract, 
or reducing a condition to a warranty. But any such usage must, of 
course, be proved if it is relied upon. “If the custom went the length 
of saying that there should be no remedy for any variation in the 
quality contracted for, it would of course be unreasonable, forit would 
absolutely alter the nature of the contract.” (m). 

An importing firm which accepts a commission to order out goods 
from Europe at a specified rate, and undertakes that the goods will be 
invoiced to the indentor at that rate, docs not, in the absence of proof 
of usage to the contrary, fulfil its contract by offering to the indentor 
goods procured in Bombay from another firm in Bombay, though 
they answer the description of the goods in the order (ii). The actual 
decision has in itself nothing to do with warranty, but only illustrates 
the general rule that all express terms of a contract .arc presumed to 
be material. It is not clear from the report why the Court thought 
any question of importance was involved; but the arguments, as is 
too common in Indian reports, are wholly omitted. 

Merchandise Marks Act IV of 1889.—Besides the implied warranties 
enumerated in this and the following sections, there hs another such 


{k) Dorab Ally v. Executors of Kha~ 
jah Moheeoodecn (1878) 3 Cal. 806, 813; 
L R. 6 Ind. Ap. lie. A sheriff selling 
property taken in execution does un¬ 
dertake that lie is acting within his 
Jurisdiction : 


{1) (1814) 4 Taunt. 847 ; 14 R. R. 
C83. 

(w) Re Walkers, Winser, and Hamm 
and Shaw ((• Co. (1904) 2 K. B. at p. 158. 

(n) Bombay IJniljd Merchants' Co. 
V. Dodvbram (1887) 12 Bom. 50. 
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warranty established by s. 17 of the above Act, in respect of trade 8l, 
mark and trade description. 


Warranty of 
soundness implied 
on sale of pro. 
vi-sions. 


111 .— On the sale of provisions, there 
is an implied warranty that they are sound. 


Warranty on sale of provisions—^This is in accordance with the law 
as stated by Blackstone : “ In contracts for provisions, it is always 
implied that they are wholesome ; and if they be not, the same remedy 
[an action for damages, then regarded as an action in tort for deceit] 
may bo had ” (o). But later authorities did not allow this to bo appli¬ 
cable to a sale of specific goods where the buyer had au opportunity 
of inspection ; for “ the undoubted general law is, that, in the absence 
of all fraud, if a specific article is sold, the buyer having an opportu¬ 
nity to examine it and selecting it, the rule of cmxal emptor apifiics (j)).” 
The law was thus declared by the Court of Exchequer, and a few years 
later the Court of Queen’s Bench apparently thought the deduction 
correct : “So in the case of a sale in a market of meat, which the 
buyer had inspected, hui which was in fact diseased, and nnfii for 
food, although tliat fact was not apparent on cxaminalion, and (he 
S(!llev was not awar.: of it, it was held tliat there was no implied war¬ 
ranty that it was fit for food, and that the maxim caoml emplor applied” 
iq). But now, many, if not all, such cases are within the rules laid 
down in s. 14 of the Sale of Goods Act. The plaintilT entered a pub¬ 
lic-house licensed for the sale of beei to bo consumed on the premises, 
knowing that all the beer sold at that house was supplied from II.’s 
brewery and with the object of getting II.’s beer because he preferred 
it. lie was afterw'ards seized with illness, and the jury found that 
the illness was to a large extent due to arsenical poisoning caused by 
arsenic present in the beer, and that he had contributed to the poison¬ 
ing by excessive drinking ; they further found that the plaintiff did 
Dotjelyfor the good quality of h's beer on the skill or judgment of 
the^defendaut, the keeper of the public-house, and that the plaintiff 
had sustained damiige to the amount of £50. The Court of Appeal 
held that a verdict had been rightly entered for the plaintiff, on the 


(o) Comm. iii. 166. (tj) Jonut v , Just (1868) L. R. 3 

(j!) Emmrim y. MaUhews (1862) 7 Q. B. 197, 202. 

H. & N. 586. 
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S«. ground that ho had bought goods from a seller who dealt in goods of 
111; 118. description, and that there was an implied condition that they 
should be of merchantable quality (r). If the jury do not find that 
the buyer did not rely on the seller’s skill and judgment, sub-section 
(1) of s. 14 can be applied in many cases (s). 

For British India the law is brought backtoBlackstone’s opinion 
by the present section. It is conceived that “sound” means “ whole¬ 
some,” and does not import a warranty of perfect condition and 
flavour, in wine or spices for example. 

112 . —On the sale of goods by sample, there is an 
Warranty of built implied Warranty that the bulk is equal in 

implied on sale of i . i i 

goods by uampic. quality to the sample. 

Warranty on sale of goods by sample,—At common law the legal 
effect of a sale by sample is “as if the seller had in express terms war¬ 
ranted that the goods sold should answer the description of a small 
parcel exhibited at the time of the sale,” and that, as a general rule, 
“ the purchaser may reject the commodity if it does not correspond 
with the sample” (f), but (as in other like cases) not after he has 
accepted the goods or dealt with them as his own («). The buyer is 
entitled to reasonable facilities for inspecting the bulk independently 
of any local or trade usage to that effect (v); and if there is any latent 
defect in the sample (that is, a defect not discoverable by the ordinary 
examination of a prudent buyer) which, if present in the bulk, would 
render the goods unmerchantable, the sample is to be taken as if 
free from it (w). All those rules are now embodied in the English 
Sale of Goods Act, s. 16. The last of them is really a special applica¬ 
tion of the principle that the seller’s duty to furnish merchantable 
goods answering the description in the contract is paramount to any 
particular warranty. It will not avail him that the sample was faulty. 
“ When a purchaser states generally the kind of article he requires, 


(r) Wrm v. HoU [1903] 1 K. B. 611. 
See a. 14 (2) of the Sale of Goods Act. 

(*) Frost V. Ayle/sbury Dairy Co. 
[1905] 1 K. B. 608, C. A.; and see 8. 114, 
post. 

{() Parker v. Pahaer (1821) 4 B. & 
Aid. 387, 391 ; 23 R. R. 313, 310, iier 


Abbott, C.J. 

(u) Parker v. Palmer, last note, 

(r) Lorymer v. Umitk (1822) 1 B. & 
C. 1. 

{w) HeiU>uU V. Hickson (1872) L.R. 
7 C. P. 438. See Benjamin on Sale, 
4th ed. 646 (shorter in 6th ed. 647), 
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and asks the manufacturer to supply siiecimensof the mode in which 
he proposes to carry out the order, he trusts to the skill of the manu¬ 
facturer just as much as if ha asked for no such speoimcrrs. And I 
think he has a right to rely on the samples supplied representing a 
manufactured article which will bo fit for the purposes for which 
such an article is ordinarily used, just as much as he has a right to 
rely on manufactured goods supplied on an order without samples 
complying with such a wntTanty"(r). “ Neither inspection of bulk 
nor use of sample absolutely excludes an inquiry whether the thing 
supplied was otherwise in accordance with the contract” (;/). This 
is so oven where goods have been expressly warranted only equal to 
sam])le ; for such a term limits the buyer’s right to complain of the 
(piality, but docs not deprive him of the right to have the kind of 
goods he bargained for (sec s. 113, below), 

A sale at which a specimen of the goods is exhibited may never¬ 
theless not be a sale by sample ; for it is consistent with the buyer 
relying on the description alone and not stipulating for conformity to 
the siwcimen produced ( 2 ). This distinction is not likely to bo of 
l'r(!(|uent importance in modern practice. 

A mistake in the sample exhibited may prevent the formation of 
any contract at all, as where the sample is inadvertently taken from 
a bulk different from the specific bulk intended and expressed to be 
sold. It is hardly needful to say that such cases are rare («). 

113 . —Where goods are sold as being of a certain de- 
Warranty implied there is an implied warranty 

roin/lSlg of’a commercially 

witoin denomina- known by that denomination, although the 

buyer may have bought them by sample, or 
after inspection of the bulk. 

Exflamtion. But if the contract specially states that 
the goods, though sold as of a certain denomination, are not 

Per Lord Heracholl in Drummond Willes, J. 

T. Van Ingm (1887) 12 App. C». 28«, (r) Oardintr v. dray (1815) 4 Camp, 

144; 18 B. R, 764. 

(y) Moiy v. Oreqsm (1868) L R. ( 0 ) Mryaw y. Molhy (1878) 2 L. R. 

A Ex. 46, 66, judgment o! Ex. Ch. per Ir. 630. 
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113. warranted to be of that denomination, there is no implied 
warranty. 

Illustrations. 

(a) A., at Calcutta, sells to B. twelve bags of “ waste silk” then on its 
way from Murshedabad to Calcutta. There is an implied warranty by A. 
that the silk shall be such as is known in the market under the denomina¬ 
tion of “ waste silk.” [Gardiner v. Gratj, 4 Camp. 144 ; IG R.R. 764.] 

(b) A. buys by sample, and after having inspected the bulk, 100 bales 
of “ Fair Bengal” cotton. The cotton proves not to be such as is known 
in the market as “ Fair Bengal.” There is a breach of warranty. 


Warranty as to denomination of goods.—According to the English 
authorities, “ the purchaser has a right to expect a saleable article 
answering the description in the contract” (Lord Ellenboiough in 
Gardiner v. Gra;/, cited above) if he has not an opportunity of inspec¬ 
tion, and to expect an article at all events answering the description, 
even if ho has been able to inspect it. The language of the present 
section appears to be derived from a summing-up of Earle, C.J., 
which was approved by the Court of Common Pleas {b). The same 
case apiwars to have suggested Illustration (b), whore the use of the 
word warranty i.s rather unfortunate. The so-called breach of warranty 
is a failure to perform the contract, which was to supply “ Fair Ben¬ 
gal ” cotton (seo Lord Abingcr’s classical observation cited at p. 541 
above). 

“In general, on the sale of goods by a particular description, whe¬ 
ther the vendee is able to inspect them or not, it is an implied term of 
the contract that they shall reasonably answer such description, and 
if they do not, it is necessary to put any other question to the jury.’’ 
Further, “ in every contract to supply goods of a specified description 
which the buyer has no opportunity to inspect, the goods must not 
only in fact answer the specific description, but must also bo saleable 
or merchantable under that description ” (c). It has been held by 

(b) Josllng v. Kingsfml (1863) 13 as not to be merchantable. The buyer 

C. B. N. S. 447 ; 134 R. R. 590. waa held entitled to recover the differ- 

(c) Jones V. Jusl (1868) L. R. 3 Q.B* once between wliat it fetched on being 
197, 204, 205 (sale of Manilla hemp to resold with all faults and what it would 
arrive). The hemp wlien shipped by have been worth if shipped in proper 
the seller hod been damaged by sea condition. As to the position of a buyer 
water, though not to hia knowledge, so who, having the opportunity of inspec. 
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the High Court of Madras, following the English Law, that when 
goods are sold by description, there is an implied warranty that the 
goods shall be of merchantable quality (d). 

A special term in the contract providing that inferiority in quality 
of bulk to sample shall bo a matter for alloivancc docs not deprive the 
buyer of his right to reject goods which do not answer the description 
in the contract, for he did not undertake to accept goods differing 
in kind from what ho bargained for (e). 


114 . —Where goods have been ordered for a specified 
purpose, for which goods of the denomination 

Warranty whero ... 


gootls ordered for u 
specified purpo.'io. 


mentioned in the order are usually sold, there 
is an implied warranty by the seller that 
the goods supplied are fit for that purpo.se. 


tion, id content to r::aminc; tI)o goods 
superficially, acc TlionieU Fchr v. 
Becr.t <{■ Son fl'Ji'J] 1 K. B- 48(i (on a 
section of the Sale of (loods Act not 
resembling in its language anything in 
the present Act). 

(d) Peer Mahomed v. Dalooram 
(1918) 35 Ma<l. L. J. 180 (sale of black 
yam of Ifaminian mark). The gootln 
when shipped by the seller had been 
damaged by while ants. 

(e) Azeonar v. C'ofteWi (1807) h. K. 
2 C. P. 431, atlirmed in Kx. (.3i. ih. 077 
(contract for cotton guaranU'cd cnu;il 
to a sample which was of Longstaplo 
Salem cotton. “ Should the (quality 
prove inferior to the guarantee, a fair 
allowance to be made”: llu! bulk turn¬ 
ed out to l)c not Longstaple Salem, 
but exceptionally good Western Madras, 
which, however, ia inferior to Long- 
staple Salem, and cannot bo manufac¬ 
tured with the same machinery. The 
buyer was held not bound to accept). 
There is a much discussed case of Par- 
Hnson v. Lee (1802) 2 East, 314 ; G R. 
R. 420, which at first sight, and accord¬ 
ing to the head-note, appears to con- 
tradict the rules stated in the text. 


If it di<l, it is not law in l-liigland, and 
cannot be of any authority in British 
India. But in 1808 it was distinguished 
and approved by a very strong Court, on 
the ground that the sale was of sixjcific 
goods (they were hoops, a commodity 
liable to many accidents and frauds), 
and “ the sample was sound, and tlio 
bidk answered the sample at the time of 

Oio sah;.the sample was fair ; the 

bulk ])urclia.scd was ascertained and 
existing, it did, nt the time the bargain 
was made and the proi>erty passed, in 
fa'-t answer the description in the con¬ 
tract, and was the very thing bargained 
for, and the secret defect which after¬ 
wards developed itself, and made the 
bulk unimTchantablo, was not known 
to the seller nor caused by auy act of 
his”: Mothi v. Oregson, L. R. 4 Ex, 49, 
55, judgment of Ex. Ch. delivered by 
Willes, J. Some years later Lord 
Esher, then Sir Baliol Brett, said in 
the Court of Appeal that “ either it 
[Parkinson v. Lee] does not determine 
the extent of a seller’s liability on the 
contract, or it has been overruled”: 
Randall v. Newson (1877) 2 Q, B. Div, 
at p. lOG. The true explanation seems 
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English authorities.—“On the sale o£ goods by a manufacturer or 
dealer to bo applied to a particular purpose, it is a term in the contract 
that they shall reasonably answer that purpose” (/). For, it is said, 
in suoh a case, the real object of the contract is not merely goods of a 
specified kind, but goods of that kind fit for such use as the buyer is 
known to contemplate, and goods not fit for such use do not substan¬ 
tially answer the description in the contract (p). The seller’s duty 
on this point is absolute. It docs not depend on any question of 
negligence, nor is it limited to making good such defects as are dis¬ 
coverable by care and skill. 

It is a breach of this warranty to supply provisions to a wholesale 
dealer which, though not actually unwholesome, contain adventitious 
matter producing effects which alarm the consumer and thereby ren¬ 
der the food or drink unmarketable. A firm of distillers agreed to 
furnish African merchants with whisky coloured to resemble rum. 
Burnt sugar ought to have been used for this not very laudable but, 
as between the parties, legally innocent purpose. In fact, logwood 
was used, and the whisky coloured with it “ proved unsaleable, the 
natives, not unreasonably, fancying it to be poisoned, some of them 
who tried it having found that it dyed their saliva and other secretions 
into [si'c] the colour of blood.” The House of Lords held, on appeal 
from the Court of Session in Scotland, that the distillers were liable 
in damages to the merchants {h). The only substantial defence was 


lUutfralion, 

B. orders ol A., a copper manufacturer, copper fot sheathing a vesaeL 
A., on this order, supplies copper. There is an implied warranty that the 
copper is fit for sheathing a vessel, [Jones y* Bright (1829) 6 Bing. 633 ; 30 
R.R. 728.] 


to be that tho case was an application, 
ill very peculiar circumstances, of the 
principle expressed in s. 116 of the pre¬ 
sent Act, though perhaps this is of 
little importance for any Indian pur- 
pose. 

(j) Jones V. Jttsl, L. E. 3 Q. B. at 
p. 203. 

(ff) BandaU v. Nmson (1877) 2 Q.B. 
Div. 102, 109. Qimre whether this 


deduction be not a little too ingenious; 
but the rule is so well settled that it 
is immaterial whether this is or is not 
tho best form of stating tho reason. 

{h) Mmfarhne v. Taglor (1868) L.R. 
1 Sc. & D. 245. See p. 261 for the sta. 
tutory definition of the law of Scotland, 
now supereeded by the Sale of Goode 
Act; see Chalmeri at p. 48. 
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an attempt to narrow the issue by reference to the language of the 8. Hi.;; 
contract; this is now of no interest. 

The Court of Appeal in England has held by a majority that on a 
sale of goods by a maker of such goods, who does not otherwise deal 
in them, there is, in the absence of agreement or custom of trade to the 
contrary, a warranty that the goods supplied shall bo of his own 
make (j). Perhaps tliis would be followed in India, but no decision 
has been found (j). 

“ Have been ordered It will be observed that the section says: 

“Whore goods /lave been ordered for a specified purpose,” etc. This 
prevents the rule from extending to the sale of a specific chattel se¬ 
lected or identified by the buyer. “ If a party purchases an article 
upon his own judgment, he cannot afterwards hold the vendor rcs- 
jmsible on the ground that the article turns out to be unfit for the 
purpo,se for which it was required; but if ho relics upon the judgment 
of the seller, and informs him of the use to which the article is to be 
applied,... .the transaction carries with it an implied warranty that 
the thing furnished shall be fit and proper for the purpo.se for which 
it was designed” (k). The sale of a particular ship, being at tho time 
at sea, “ does not imply any contract that it is then seaworthy, or in 
a serviceable condition” (/). “Wliere there is a sale of a definite 
existing chattel specifically described, the actual condition of which is 
capable of being ascertained by either party, there is no implied 
warranty.” (m). 

It may be that the description of the goods required, as given by 
the buyer, points to the fact that they are required for a particular 
purpose, and in such a case it may bo a fair inference that the goods 

(j) Jolrnmn V. naytlon (m\) 1 Q.B. 390, 3il9 ; 4!) R. K. 8,™, CriV, per Parke.B. 

Div. 438. Bramwell, U.J., di.sscnted. (m) Jonca v. J«a((1968)L. it. 3 Q.B, 

This rule is not embodied in the Sale at p. 202, l iting Jiarr v. Gibson which 

of Goods Act; sec Chalmers at p. 35. shows that the words “ capable of being 

{j) Bombay Unikd Merchants’ ascertained by either party” do not 

0. V. Doolubram (see on 8. 110, p. mean that ascertainment is easy, but 

546 above) is not in point, for there that it is not easier for one party than 

was an express undertaking to procure the other ; for in Barr v. Gibson the 

the goods from Europe. ship—long before the days of ocean 

(k) Brown v. Edginyton (1841) 2 cables—was stranded on an island in 

Man. & G. 279 •, 68 R. R. 408. the Gulf of St. Lawrence. 

(l) Barr v. Gibson (1838) 3 M. & W. 
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Ss. are being ordered for that particular purpose. Where, for example, 
114, 116. plaintiff, who was a draper and had no special skill or knowledge 
with regard to hot-water bottles, went to a chemist who sold such 
articles and asked for a “hot-watei bottle,” it was held that the Court 
might justly infer that the goods were bought and sold for the specific 
purpose of being used as a hot-water bottle (n). So in a sale of milk 
the jury may reasonably infer that the milk was ordered for the pur¬ 
pose of being consumed as food (o). 


Warranty on sale 
of article of well- 
known ascertained 
kind. 


115.—Upon the sale of an article of a 
well-known .ascertained kind, there is no 
implied warranty of its fitness for any 


particular purpose. 


Illustration. 


B. writes to A., the owner of a patent invention for cleaning cotton, 
“ Send mo your patent cotton-cleaning machine to clean the cotton at my 
factory.” A. sends the machine according to order. There is an implied 
warranty by A. that it is tlie article known as A.’s patent cotton-cleaning 
machine, but none that it is fit for the particular purpose of cleaning the 
cotton at B.’s factory. [Chanter v. Hopkins (18118) 4 M. & W. 399, 51 
K. R. 050. where the description was ” your patent hopper and apparatus, 
to fit up my brewing copper with your smoke-consuming furnace” (p).] 


No warranty implied on sale of a specific chattel—The principle is 
that the bargain is “ for the purchase of a specific chattel, whicli the 
buyer himself describes, believing, indeed, that it will answer a parti¬ 
cular purpose to which he means to put it; but if it does not, he is 
not the less on that account bound to pay for it.” Accordingly the 
rule does not cover the case of an executory contract for the supply 
in bulk of unmanufactured goods, such as coal, though the terms of 

(n) Priest v. Last [1903] 2 K. B. 148. in itself capable of repair, and not .a 

(o) Frost V. Aylesbury Dairy Co. mere wreck, though much damaged and 

Ltd. [1905] 1 K. B. at p. 612. in the circumstances not capable of 

(p) Ollivant v. Dayley (1843) 5 Q. B. being made navigable, is still ashij), 

288 ; 64 R. R. 501, follows this and and is effectually sold and transferred 

adds nothing to it The earlier but as such between parties ignorant of her 

very little earlier case of Barr v. Qibson condition. The present rule would ap- 

{(1838) 3 M. & W. 390 ; 49 R. R. 650) ply to the sale of a vessel of novel cons- 

might have raised a simUar question, truction whicli might or might not turn 

but did not, and on the pleadings could out to be navigable. See also the next 

not. What it decided was that a ship following section. 
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ilie contract may require them to be of a deaciiption known in the 
trade (j). If it did, a cotton manufacturer who bought cotton by 
such a description as “ Fair Bengal,” for the purpose, known to the 
buyer, of making it into such yarn as is usually made of that kind of 
cotton, would have no remedy in case of its proving useless, urdess he 
had taken an express warranty. The language of the English bale 
of Goods Act, s. 14, sub-3. 1 (/), is more precise : “ In the case of a 
contract for the sale of a sijecified article tmder its patent or other 
trade name, there is no implied condition as to its fitness for any par¬ 
ticular purpose”; but it is conceived that there is no substantial difl'er- 
ence between the effect of the.se words and of the prc,sent section. 


• Ss. 
115-117. 


116.-—In thn ab.scnce of fraud and of any express 
warranty of quality, the seller of an article 

Sdlor when not ... , i ' « • , • i i • i 

rosiKuisibio tor wliich answcrs the description under which 
inunt defect. resfxinsihlc for a latent 

defect in it. 

III us! ration. 

A. Rclk to B. a horse. It turns out that the horse had, at the tinio 
of the sale, a defect of which A. was unaware. A. is not rosponsibh; for 
this. 


“ Latent defect.”—This section and the illustration seem intend 
ed to give the effect of ParVimon v. Lee (see remarks on that case 
p. 651 n,, above), so far as it is still considered good law. If “ latent 
defect” means any defect of which the seller is not aware, and which 
is not obvious to the buyer, as the illustration rather suggests, it is 
an extended use of tlic tci in. \Vc commonly understand by a latent 
defect (though it cannot be said to have a fixed meaning as a term 
cf art) a defect such that no practicable examination made with com¬ 
petent skill and care would discover it (see E&dlmi v. Midland Ry. 
Co. (r), passim). 

117 .—Where a .specific article, sold with a warranty, has 
Bayer’s on delivered and accepted, and the war- 

breath of warranty. janty is broken, the sale is not thereby 


(q) Gillespie Bros. Co. v. Cheney, (r) Jj. H. 2 Q- B. 412 ; 4 Q. B. 379. 
Eggar Co. [1896] 2 Q. B. 59. 
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8,117. rendered voidable, but the buyer is entitled to compensa¬ 
tion from the seller for loss caused by the breach of 
warranty. 

Illustration. 

A. sells and delivers to B. a horse warranted sound. The horse proves 
to have been unsound at the time of sale. The sale is not thereby rendered 
voidable, but B. is entitled to compensation from A. for loss caused by 
the unsoundnesg. [Street v. Blay (1831) 2 B. & Ad. 456, 36 R. R. 626 ; 
but the English rule, which since that case has been treated as settled, 
is that thcpurchasercannotavokUhosaleof a specific chattel, except under 
a condition in the contract or for fraud, after property has passed, and pro¬ 
perty may, and often does, pass before delivery and acceptance. See as to 
this lleilbutl v. Uic.lcson (1872) L R. 7 C. P. at p. 449. In such case a 
simple warranty does not entitle the purchaser, at common law, to refuse to 
accept the goods because the warranty is not fulfilled. It must be presumed 
that the language of the present section was deliberately chosen, especially 
as it varies from that of the original draft, which read “ where a specific 
article has been sold with a warranty, and the warranty i.s broken,” etc.] 


Consequences of breach of warranty; 1. Where a specific article 
is sold.—The law is undoubted, but it is not always easy to determine 
whether a condition or a mere warranty is intended by the patties. 
A clause that goods shall ho similar to samples may he one or the’othcr 
“Generally speaking, when' the contract is as to any [i.e., unascertain¬ 
ed] goods, such a clause is a condition going to the essence oi the 
contract; but when the contract is^as to specific goods, the clause is 
only collateral to the contract, and is the subject of a cross action, or 
matter in reduction of damages ” (,<). 

Similarly it was observed by the Calcutta High Court that where 
the property in goods had passed to the purchaser, and there had been 
part delivery, he could rescind the sale only if ho could show fraud or 
misrepresentation within the provisions of s. 19 (p. 124 above) (t). 
The Court thought, however, that the case did not fall within s. 117 
at all, because the sale was not of a specific article in the sense of that 
section, and that, since the goods (the whole of the rice in a specified 
gola of the plaintiffs) were ascertained, only the last paragraph of 
s. 118 was applicable. It does not seem obvious that the words “spe¬ 
cific article,” as used in the present section, though perhaps not the 

(«) Heyworth v. Hulchiruon (1867) (i) Shoshi Mohun Pal v. Nobo Kristo 

L. R. 2 Q. B. 447, 451. (1878) 4 Cal. 801, 806. 
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most apt, are not wide enough to cover any goods that are in fact Bb, 

117 1 

ascertained. At any rate a horse, which is not commonly called an 
article by English-speaking people, is within the section, as the illus¬ 
tration shows. 

A breach of warranty within the meaning of this section cor¬ 
responds exactly to a breach of warranty within the strict meaning 
of warranty as used in the Sale of Goods Aot, 

118.—Where there has been a contract, with a warranty, 

Rishtofbuy«on 

breach of warranty Contract, wcrc not asceriainad or not 

m resjx*ct of goods 

not aaccruinca, by existence, and the warranty i.s broken, 
the buyer may— 

accept the goods or refuse to accept the goods when 
tendered, 

or keep the goods for a time reasonably sufficient for 
examining and trying them, and then refuse to accept them ; 
provided that during such time he exercises no otlicr act of 
ownership over them than is necessary for the purpose of 
examination and trial (m). 

In any case the bu 3 "er is entitled to compensation from 
the seller for any loss caused by the breach of warranty ; 
but, if he accepts the goods and intends to claim compensa¬ 
tion, he must give notice of his intention to do so within 
a reasonable time after discovering the breach of the 
warranty. 

Illustratiorm. 

(a) A. agrpps to soil and, without appli<‘atioii on B.’s part, deliver to 
13. 200 bales of unascertained cotton by sample. Cotton not in accordance 
witli sample is deliveicd to B. B. may return it if he has not kept it longer 
than a reasonable time for the purpose ol examination. 

(b) B. agrees to buy of A. twenty-five sacks of flour by sample. Tho 
flour is dtdivered to B., who pays tho price. B., upon examination, finds 


(tt) It is 4 question of fact whether sary for this purpose. See Parktr v. 
an act which is on the face of it fratfw(1856) 5 E. & B. 21 ; 103 R. R. 
an act of ownership and nothing else 341, a case on acceptance under the 
does or docs not exceed what is ncces- Statute of Frauds. 
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S 118. it not equal to sample ; B. afterwards uses two sacks, andsellsone, Hecan* 

not now rescind the contract and recover the price, but he is entitled to com¬ 
pensation from A. for any loss caused by the breach of warranty, 

(c) B. makes two pairs of shoes for A. by A.’s order. When the shoes 
arcdelivered.they donotfit A. A. keeps both pairs for a day. He wears 
one pair for a short time in the house, and takes a long walk out of doors in 
the other pair. He may refuse to accept the first pair, but not the second. 

But he may recover compensation for any loss sustained by the defect of the 
second pair. 

2. Where goods not ascertained at the time of contract—The 
matter o£ this section is well-settled law in England. On a sale of 
goods not specific, the buyer may reject them if, upon examination 
within a reasonable time, he finds them not to be as warranted (o); 
but if he does not reject them, he may none the less rely on the breach of 
warranty as against the seller suing for the price(w),and set off his dama¬ 
ges against the price as far as they go (.c), or he may bring a distinct 
action for any damage sustained by reason of the breach of warranty, 
notwitLstanding that he has already paid the lull price (ij). Where 
the seller’s default amounts to a breach of condition or total failure 
to perform the contract, a term expressly excluding warranty does not 
affect the seller’s right to recover damages {z). 

Where goods inferior to the quality contracted for have been 
delivered and accepted, the mcasm'c of the damages to which the 
buyer is entitled is the difference between what the goods delivered 
are worth on arrival and what they would have been worth if accord¬ 
ing to contract (u). Where the buyer lias ordered the goods for a 
purpose which is not expressly or by implication communicated to 
the seller, ho cannot recover as damages an additional sum for loss 
sustained owing to the goods not being fit for such purpose (b). 

As to what is reasonable time tor examining the goods is a ques¬ 
tion of fact depending on the circumstances of each'case (c). 

(«) A’.j., lldllmlt V. Uid-son (1872) (;) WaUia, Son i- lt'c«s v. Pratt * 

L. K. 7 C. r. 4;)8. 7/(ii/iies[19U] A C. 394. 

(ut) Mondel v. Sled (1841) 8 M.S; W. (a) Jones v. Jnsl (18CS) L. E. 3 Q. 
85S;58R.R.890;Sal(jofGoodsAct,s.53. B. 197,201. 

(x) Defective quality may render the (t) llostock cfc Co, v. PiichoUon and 

goods quite worthless : Poidton v. Latii- Sons [1904] 1 K. B, 72.7, 
more(1829) 9B. &C. 259i32R. R.673. (c) Kiasendotjal v. Aslaran (1916) 

{y) Davis v. Hedges (1871) L. R. 6 23 Cal. L. J. 415, 422. 

<J. B. 687. 
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Unless there is something in the contract to the contrary, a buyer Ss. 
cannot be compelled to take non-specific goods with an allowance for 
inferiority in quality. But if the right to reject the goods as being 
of an inferior qualityisnot exercised by the purchaser when the goods 
are tendered, but a right of a proprietary character in respect of the 
goods is exercised by directing delivery to be made to third parties 
then the buyer accepts the goods (d). Where the goods actually de¬ 
livered are not of the quality stipulated for, evidence is not admissible 
of a custom of the trade which requires the buyer to accept the goods 
with an allowance for inferior quality, such a custom being inconsist¬ 
ent with the express terms of the contract (e). 

When a buyer rejects goods as not equal to sample or otherwise 
not being as warranted, it is not his duty to send them back to the 
seller ; it is enough for him to give a clear notice that they are not 
accepted, and then they arc at the seller’s risk (/). He is not bound 
to put himself to the expense and trouble of returning tho goods, and 
t is the seller’s business to take away the goods if he is so minded (y). 

The word “wananty ” is used in this section in the wide sense of 
he “ condition ” of the Sale of Goods Act. 

Miscellaneous. 

IIG.-Wlieu tli3 .Seller .sends to the buyer good.s 

mien buyer may With good.s Ordered, the buyer 

etu* to accept, if may I'cfu.se to accept any of the goods so 

oiKls not nnleirii . . . 

re sent \ritii goods sciit, if them ts iLsk or trouble in separat- 

nlerod. • i i i ^ 

ing the goods ordered from the goods not 
ordered. 


(d) llaridas v. Kalumull (iyO:t) 30 
'ul. ()4y. Wc take the .statoineiit of tlic 
toint from the head-note. In fact, 
here was an express term that, in ca.so 
f inferior quality, tho buyer should 
ike the goods subject to an allowance 
0 bo fixed ; but the Court thought 
lio buyer had by his conduct waived 
is right to reject the goods, if he had 
ny, for the reason given in the text, 
nd therefore did not formally decide 


on the conflicting cvidenco a.s to quality. 

(e) Jiultotm lioivji v. The Bombay 
United iSpinning d; IVcaving Co., IM 
(11)17) 41 Horn. 518, 538 -540. 

(/) Grimoldhy v. Wells (1875) L, R. 
10 0. P. 391 (treated a.s not really argu. 
able) ; Sumer Chand v. Ardeshir (1907) 
AU. VV. N. 07. 

(g) Pkaggu Mai v. Babu Lai (1913 
35 Ail. 325. 
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8l» lUusPraiion. 

119,190. 

A. orders o{ B. specific articles ot china. B. sends these articles to A. 
in a hamper, with other articles of china which had not been ordered. 

A. may refuse to accept any of the goods sent. [levy v. Green (1959) 8 E.& 

B. 675: 1 E. it E. 969; 112 E. E. 699; 117 E.E. 652.] 


Where goods aot ordered are sent with goods ordered.—So where 
a contractor for the supply of coal sent coals partly according to con¬ 
tract and partly not, and mixed them all together in delivery, it was 
held that the whole of the quantity so delivered must be considered 
not according to contract (h). 

“ I do not say that in all cases where the goods ordered are sent 
together with others not ordered the vendee would have a right to 
refuse to aecept any ; but if there is any danger or trouble attending 
the severance of the two, or any risk that the vendee might be held 
to have accepted the whole if he aceepted his own, he is at liberty 
.... to refuse to aecept at all ” (i). 

The rule is the same where the goods sent are of the kind ordered, 
but in excess of the quantity ; here there is the additional reason that 
no goods can be said to have been appropriated to the contract. 
“ The delivery of fifteen hogsheads, under a contract to deliver ten, 
is no performance of that contract, for the person to whom they 
are sent cannot tell which are the ten that are to be his; and it is 
no answer to the objection to say that he may choose which ten 
he likes, for that would be to force a new contract upon him ” (j). 

120.—If a buyer wrongfully refuses to 
Effect of wrongful accept the goods sold to him, tliis amounts 

refusal to accept. ° pi 

to a breach of the contract of sale. 

Compare ss. 39 and 51, pp. 277, 308 above. This section is only 
a particular case of a much wider principle, which gives a right of 
action in damages to one party to a contract if and when the other 
party clearly shows his intention not to be bound by and to 


(A) NichoUon y. Bradfield Union E. & E. at p. 976 ; 117 E. E. 555, 566 
(1866) L. E. 1 Q. B. 620. O') CurUge v. Harrison (1851) 6 Ex. 

i Bylos, J., in Levy v. Green 1 903, 906 ; 86 E. E. 643, per Parke, B. 
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repudiate the contract. The general principle, which applies in sale 
as in all other contracts, was thus expressed by Cockbum, C.J.. 

“ The promisee, i£ he pleases, may treat the notice of intention as 
inoperative, and await the time when the contract is to be executed 
and then hold the other party responsible for all the consequences of 
non-performance but in that case he keeps the contract alive for the 
benefit of the other party as well as lus own ; he remains subject to 
all his own obligations and liabilities imder it, and enables the 
other party not only to complete the contract, if so advised, notwith¬ 
standing his previous repudiation of it, but also to take advantage 
of any supervening circumstance which would justify him in declining 
to complete it. 

“ On the other hand, the promisee may, if he thinks proper, treat 
the repudiation of the other party as a wrongfid putting an end to the 
contract, and may at once bring his action as on a breach of it ; and 
in such action he will be entitled to such damages as would have arisen 
from the non-performance of the contract at the appointed time, 
subject, however, to abatement in respect of any circumstances which 
may have afforded him the means of mitigating his damage” (k). 

What is really more important than anything expressed in the 
terms of this section is that the principle applies when the buyer, after 
accepting part of the goods, refuses to accept any more. The refusal 
need not be e.xpress.but may be interred from the conduct of the buyer 
and all the circmnstances of the case. Where the buyer of straw, 
which was to be delivered in instalments and paid for on delivery, said 
to the seller “You may bring your straw, but I will not pay you upon 
delivery as imder the contract I ought to do. I will always keep one 
bundle of straw in hand so as to have a check upon you,” it was held 
he had shown an intention to repudiate the contract, and that the 
buyer might treat it as at an end (I). So if one party by his conduct 


(it) Frost V. Knight (1872) L. R. 7 8S2, as aiiprovcd by the Hoano of Lord* 

Ex. at pp. 112, 113. See for application in Mersey Sled and Iron Co. v. Naybr, 
to contract of sale Corl v. Amberyale Benzon Co. (1884) 9 App. Ca. at p. 442, 

Ry. Co. (1851) 17 Q. B. 127 ; 86 R. R. and see Planchc v. Colburn (1831) 8 

309 ; Honck v. Muller, 7 Q. B. D. 92 ; Bing. 14 ; Uoare v. Rennie (1869) 5 H. 

Braithumte. v. Foreign Hardtvood Co. & N. 19 ; 120 R. R. 463 ; HochUr v. 

[1905] 2 K. B. 543. De la Tour (1853) 2 E. & B. 678 ; 96 R. 

(i) Wilhere v. Reynolds, 2 B. & Ad. R. 747. 


36 
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8 , 180 . makes it impossible for himself to perform his contract, that is a suffi¬ 
cient repudiation (m). A mere refusal to pay for one or more instal¬ 
ments of goods, to be delivered by instalments at stated times and 
paid for < n delivery, unaccompanied by any other act, does not 
amount to a repudiation of the contract. In each case all the 
circumstances have to be considered in determining whether there 
is evidence on which a jury may find that there has been a refusal 
to accept, or a repudiation of the contract (n). In such case the 
seller is not bound to tender the residue of the goods; he need not 
make or offer goods which he knows the buyer will refuse. 
Readiness and willingness to perform one’s contract may exist 
without an overt act of performance which in the circumstances 
would be useless (o). 

The measure of damages is not affected by the date of the buyer’s 
refusal to accept. It is fixed by the difference between the contract 
price of the goods and the market price on the day when they ought 
to have been accepted (p) or the several days if the delivery was to be 
by instalments, as in the converse case of refusal to deliver; the plain¬ 
tiff is to be put, as near as may be, in the same condition as if the 
contract had been performed {q). And this is so even it, by reason of 
the plaintilf electing to treat the defendant’s refusal as an immediate 
breiich (see s. 32, p. 254 above), the cause of actioii is complete before 
the time fixed for performance has expired. "The election to take 
advantage of the repudiation of the contract goes only to the ii\iestion 
of breach, and not to the question of damages,” It will bo grmmd for 
mitigation of damages, however, if the defendant can show that the 


(m) Ford V. Tikij (1827 ) 0 B. A C. 
32.'i 1 :)0 B. It. 339; Lmdock v. Fratikhjn 
(1849) 8 Q. B. 371 ■, 70 11. R. 520. 

(n) Predh v. Barr (1874) h. R. 9 
C. P. 208 ; Mersey Steel and Iron Co. 
V, Naylor, Benzon <f? Co. (1884) 9 App. 
Ca. 484 ; Cornwall v. Ihnson [1900] 
2 Ch. 298. 

(o) Cerrt v. AmbcrgnU By. Co. (1851) 
17 Q. B. 127 ; 85 R. B. 369. 

(p) rhihpclls V. Emns (1839) 6 M. 
& W. 475 ; 52 R. R. 802. 

iq) Where the plaintiff has wwted to 


bring hU action until the time of com¬ 
pletion has elapsed, the measuro of 
damages is the sum of the several items 
of damage sustained at each of the dat^es 
when a delivery should have been made 
under the contract: Not a total sum 
estimated at the due date of the final 
instalment, as was suggested arg. in 
Brown v. Muller (1872) L. R. 7 Ex. 319; 
the decision there following earlier au¬ 
thority, was as stated. And see Bilasi- 
ram v. OiMay (1916) 43 Cal. 305. 
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plaintiff might have diminished his loss by going into the market on 
the day of breach and making a forward contract at the then market 
price (r). It is no ground for mitigation that the buyer after he has 
repudiated the contract discovers that the goods tendered were not 
in accordance with the description contained in the contract (s). 
Sec note to illustration (h) to section 73, above. 

The damages are to be calculated with reference to the date of 
breach only where no time was fixed for acceptance (/) ; for then 
there is no other measure po.ssible. 

121. -^^101 goods .sold have been delivered to the 
„ , , „ biiyi'r, the seller is not entitled to rescind the 

Kisht ot seller •' 

to rescission on coiitract Oil tlic liiiver’s failing to pay the 
pay prifo at time pricc at tho timc fixod unlcss it was stipulated 
by the contract that he should be so entitled. 

[Martindnie v. Siirdh (1841) 1 Q. B. 389; 55 R.R. 285. The seller’s 
lien on the goods while they remain in his possession is of course 
unalTected by this lulo.] 


If, however, the contract has boon induced by fraud, the seller on 
receiving notice of the fraud may disaffirm the contract anil retako 
po.ssession of goods which have been delivered imdcr the contract («), 
But where the vendor has been induced to enter into tlic contract by 
an innocent iiiisrc])resontation, tlio Court will not grant rescission 
after the contract lias been executed (v). 


122.- - Where goods are sold liy auction, there is a 
Sale and transfer Jistin' t aiid sepuiatc salc of tlic goods 111 cacli 
of lota sold by lot hv wliicli tlic ownoi’ship tlicrcof is trams- 

auction. *' ■■ 

ferri-d as each lot is knocked down. 


This is so in England even if there is a condition of .sale that goods 
are not to bo removed before payment. Such a condition does not 
prevent tho buyer to whom a lot ha.s been knocked down from reselling 

(r) Roper v. Johnson (1873) J... U. («) Re Eciatgute, Ex parle Ward 
8 C. P. 167, 180, 183. [l'J05] 1 K. B. 405. 

(a) Braithwdiie v. Foreign Hardwood {v) Seddon v. North Eastern Salt Co. 
Co. [1905] 2 K. B. 543. [1905] 1 Cli. 326; but former decisions 

(<) Sale of Goods Act, s. 50 (3). We arc not uniform and tho point is not 
cannot find any judicial authority, but thoroughly settled. 
it is obvious common sense. 


Ss. 

120-12S 
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the goods forthwith (w). The rule itself is well settled (»■). It might, 
no doubt, be excluded by clear evidence of a contrary intention, and 
the more guarded language of the English Sale of Goods Act provides 
for this. 

As to the speculative doctrine, for which there is some English 
authority (y), that, where a sale by auction is announced to be without 
reserve, a preliminary contract arises between the vendor and the 
highest bidder that the latter shall be the purchaser, see p. 5G above. 
Unless a right to bid is expressly re.scived to the seller, neither he 
nor anyone on his behalf may bid, and the auctioneer may not know¬ 
ingly receive such a bid. Any sale contravening this rule may be treat¬ 
ed as fraudulent by the buyer (r). 

An auctioneer has ostensible authority to sell without reserve, 
and if, after a bid is accepted, the seller sets up a restriction of the 
auctioneer’s authority which was not disclosed at the time, the buyer’s 
remedy is not against the auctioneer for breach of warranty of 
authority, but against the seller on the contract of sale (a). 

123.-If, at a sale by auction, the .seller 

Effet^b of use by . . i i i • i i • 

seller of pretended Hiakes usc of pretended biddings to raise the 
piireT price, the sale is voidable at the option of 

the buyer. 

This reproduces the Common Uaw (h). Formerly there was a 
different rule in equity as to sales of land, though its extent was not 
perfectly settled. In 1867 the rule of equity was practically assimi¬ 
lated by statute to that of the Common Law Courts. The details of 
this odd little discrepancy, in which we find common law stricter on a 
question of fraud than equity, seem to be of no interest whatever in 
India ; we therefore refer any curious reader to the English text 
books (c). 

(tf) ScoU V. England (1844) 2 15. (3), (4). 

& L. 520 ; 69 R. R. 868. (a) }taird)ow v, Hawkins [1904] 2 

(r) Emmerson v. Heelis (1809) 2 K. B. 322. 

Taunt. 38 ; 11 R, R. 520 ; jBoots V. iord (6) Green r, Bamslock (1803) 14 
Dormer (1832) 4 B. & Ad. 77 ; 38 R. R. C. B. N. S. 204, 136 R. R. 657 ; Sale of 
231; Sale of Goods Act, sfSS (1), Gowls Act, s. 68 (3). 

(y) See Johnston v. Boyes [1899] 2 (c) Chalmers on Sale of Goods, 136, 

Oh. 73. or Pollock on Contract, 695. 

(i) Sale of Goods Act, 1893, s. 58 
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CHAPTER Vm. S. 134. 

Of Indemnity and Guarantee. 

124.-A contract by which one party promises to save 
“Contract ot in- the Other from loss caused to him by the 
dcramty dofmed. eonduct of tlic promisor himself, or by the 
conduct of any other person, is called a “ contract of in¬ 
demnity.’ 

Illustration. 

A. contracts to indemnify B. against tho consequences of any pro¬ 
ceedings which C. may take against B. in re.spoct of a certain sum of 20 
rupees. This is a contract of indemnity. 


Indemnity.--Kaglish usage of the word “indemnity” is much 
wider than this definition. It includes promises to save the promisee 
harmless from loss caused by events or accidents which do not or may 
not depend on tho conduct of any person, or by liability arising from 
something done by the promisee at the request of the promi.sor ; in 
the latter case a promise of indemnity may be inferred as a fact from 
the nature of the transaction (d). “ Where a person invested with a 

statutory or common law duty of a ministerial character is called 
upon to exercise that duty on tho reque.st, direction or demand of 
another.. . and without any default on his own part acts in a manner 
wliich is apparently legal but is, in fact, illegal and a breach of tho 
duty, and thereby incurs liability to third parties, there is implied by 
law a contract by the person making the request to keep indemnified 
the person having the duty against any liability which may result 
from such exercise of the supposed duty” (e). So Lord Davey stated 
one important application of the principle in the House of Lords. 
Bankers had iimocently presented to a corporation a transfer of its 
own stock for registration, and transferees for value from them were 
registered as owners. The transfer to the bank turned out to be a 
forgery, and the true owner, in an action against the corporation, 
enforced restitution. The House of Lords, disagreeing with the Court 
of Appeal, held that the bankers must indemnify the corporation. 

(d) Dugdak v. Levering (1876) L. R. (e) Sheffield Corporation v. Barclay 
10 C. P. 196. [1906] A. C. 392, 39. 
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Si. Some good company lawyers regret the decision, thinking that the 

i84,185. corporation’s duty was not merely ministerial, since it was the 
guardian of its own'register, having a discretion to make inquiries if 
thought fit, and “ in theory a company is hound to exercise an active 
supervision to keep its register conect” (/). Again we say that a 
contract of insurance is a kind of contract of indemnity. But this 
language would, since the Contract Act, be improper in India (y). 

The present chapter applies in terms only to e.xprcss promises; 
but it should be noted that a duty to indemnify may be annexed by 
operation of law to various particular kinds of contract (cp. s. 69, p. 
374, above). On the sale of shares in a company the transferee is bound 
to indemnify the transferor “ against future calls, whether made by 
the company or by a liquidator. The liability of the transferor in 
the event of a winding up is exactly analogous to the case of lessee 
and assignee, the former of whom is liable for breaches of covenant 
committed by the latter, but, being only secondarily liable, lias his 
remedy over against the person primarily liable, the assignee. That 
is the case of Moule v. Garretl ” (/i). Tire same Judge had said in the 
case cited by him (i): “ Where a party is liable at law by immediate 
privity of contract, which contract also confers a benefit, and the 
obligation of the contract is common to him and tc the defendant, 
but the whole benefit of the contract is taken by the defendant, the 
former is entitled to be indemnified by the latter in respect of the 
performance of the obligation.” 

125.—The promisee in a contract ol indemnity, acting 
within the scope of his authority, is entitled 

Rights of in- p , i 

demnity.hoidor to lecover fiom ilie promisor— 

when sued. damages which he may he 

compelled to pay in any suit in respect of any matter to 
which the promise to indemnify applies; 

(/) L. Q. E. sxii. 4, 6. B. 241, E.\-. Ch. Authorities of this 

(f) See the Transfer of Property Act class, however, aro too much implica- 
IV of 1882, s. 49, as to the rights of a ted with the special provisions of the 
transferee of immoveable property under English Companies Acts to be generally 
a fire policy. instructive for the present purpose. 

(Jl) Robertt v. Crotce (1872) L E. 7 (i) Monk v. OaneU, Ex. Ch. (1972) 

C. P. 629, 637, per Willes, J. See also L E. 7 Ex. 101,104. 

Kellock V. Snlhoven (1874) L E. 9 Q. 
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(2) all costs which he may he compelled to pay in any 8.1S|| 
such suit if, in bringing or defending it, he did not contra- 

vena tha-orders of the promisor, and acted as it would have 
been prudent for him to act in the absence of any contract 
of indemnit}^ or if the promisor authorised him to bring or 
defend the suit ; 

(3) all sums which he may have paid under the terms 
of any compromise of any such suit, if the compromise was 
not contrary to the orders oi the promisor, and was one 
which it would have been prudent for the promis(ei to make 
in the absence, of any contract of indemnity, or if the pro¬ 
misor authorised him to compromise the suit. 

Sub-3. 1—^This section represents the English law, which is best 
Eummarised in the notes to Lampleigk v. Braihwail in Smith’s Ixjading 

Cases (j). As to .sub-s. 1, “it is obvious that when a person has_ 

altered lus position in any way on the faith of a cojitraot of indemnity, 
and an action is brought against him for the matter against which ho 
was indemnified, and a verdict of a jury obtained against him, it would 
be very hard indeed if when he came to claim the indemnity the ])erson 
against whom he claimed it could tight the question over again, and run 
the chance of whether a second jury would take a different view and 
give an opposite verdict to the first. Therefore, by reason of that 
contract of indemnity, the judgment is conclusive,” although the 
promisor was no party to it {k). This rule has been followed by the 
Indian Courts (i). 

Sub-s. 2.—As to sub-s. 2, “in the case of contracts of indemnity, the 
liability of the party indemnified to a third person is not only contem¬ 
plated at the time of indemnity, but is the very moving cause of that 
contract; and in cases of such a nature there is a scries of authorities to 
the effect that costs reasonably incurred in resisting or reducing or 
ascertaining the claim may be recovered” (m). But the costs must be 
such as would have been incurred by a prudent man (a). 

ij) Vol. 1.154, 155, 11th ed. (m) Pepin v. Chunder Seehur Mooker- 

p) Parker v. Lewie (1873) L, E. 10 fee (1880) 5 Cal. 811. 

Ch. 1035, 1059, per Mcllish, LJ. (n) Qopal Singh v. Bhawani Praeael 

(i) NaUappa v. Vridhachala (1914) (1888) 10 All. 631. 

37 Mad. 270. 
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The rule in England is settled to this effect; it is applied, indeed, 
to the case of a man who has failed to perform his contract through 
breach of a sub-contract, if he sues the sub-contractor, although there 
is no agreement to indemnify the contractor, and the question is 
regarded as being of the measure of damages only (o). The costs 
recoverable, in a proper case, are not confined to the taxed costs (p). 


Suhi-s. 3.—As to 8ub-3. 3, “ if a person has [expressly] agreed to 
indemnify another against a particular claim or particular demand, 
and an action is brought on that demand, he [the defendant] may then 
give notice to the person who has agreed to indemnify him to come in 
and defend the action, and if he does not come in, and refuses to come 
in, ho may then compromise at once on the best terms he can, and then 
bring an action on the contract of indemnity” {q). 


Eights of promisor.—^This section deals with the rights of a promi¬ 
see in a contract of indemnity. There is no provision in the Act for 
the rights of a promisor in such a contract. The absence, however, 
of such a provision does not take away the rights which such a pro¬ 
misor has according to English Law, and which are analogous to the 
rights of a surety declared in s. 141. Those rights constitute an 
essential pari of the law of indemnity, and they are of general 
application, as they are based on natural equity (r). 


126.-A “ contract of guarantee” is a contract to per¬ 
form the promise, or discharge the liability, of 
a third person in case of his default. The 
person who gives the guarantee is called the 
“ surety ” ; the person in respect of whose 
default the guarantee is given is called the “ principal deb¬ 
tor,” and the person to whom the guarantee is given is 
ealled the “ creditor.” A guarantee may be either oral or 
written. 


“Contract of 
guarantee,” “sure¬ 
ty.” ‘‘ iirincipal 
debtor,” and 
“ creditor.” 


(o) Bammond <fe Co, r. Bussey {1^1) 
20 Q. B. Div. 79; Agius Co. v. Oreat 
Western CoUiery Co. [1899] 1 Q. B. 413. 
both in C. A.; and see p. 404, above, 
on s. 73. 

(p) Hoioard v. Lovegrove (1870) L 


R. 6 Ex. 43. 

(^) MeUisli, Is. J., L. R. 8 Ch. at 
p. 1059. 

(f) See Maharana Shri JasveUsingji 
Faksingji v. The Secretary of State /or 
India {im) 14 Bom. 299,303. 
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The contract of guarantee supposes a principal debtor (s); the 
surety’s obligation must be substantially dependent on a third per¬ 
son’s default (t). A promise to be primarily and independently liable 
is not a guarantee, though it may be an indemnity («). In England, 
however, the distinction is material chiefly, if not wholly, because a 
guarantee is within the Statute of Frauds, and therefore not action¬ 
able without such a “ memorandum or note ” as is reipiired by s. 4 
of that Act; whereas the present section expressly declares that an 
oral guarantee is not less valid than a written one. 

The mere transfer by a debtor of his property to a trusi co for the 
benefit of his creditors, the trustee not undertaking any personal 
liability to the creditors, docs not constitute the relation of principal 
and surety as between the debtor and the trustee (v). 

A person may become a surety without the knowledge and con¬ 
sent of the principal debtor, but the only rights which he acquires 
in that case are those given by ss. 140 and 141, and not those given 
by s. 145 (w). 

“ Liability.”—By the word “ liability ” in this section is intend¬ 
ed a liability which is enforceable at law, and if that liability does 
nut exist, there cannot lie a contract of guarantee. A surety, there¬ 
fore, is not liable on a guarantee for the payment of a debt which is 

barred by the law of limitation (x). 

127.— Anything done, or any promise made, for the 
Con,deration for of the principal debtor may be a 

guarantee. sufficient consideration to the surety for 

giving the guarantee. 

IllustratioM. 

(a) B. requests A. to sell and deliver to him goods on credit. A. 
agrees to do so, providc<l C. will guarantee the payment of tho price of 
the goods. C. promises to guarantee the payment in consideration of 


(«) M(funi$tephen v. Lakeman (1871) 
L. B. 7 Q. B. 196,202. Ex. Ch., affirmed 
in House of Lords, L. R. 7 H. L 17. 

(i) Harburg India Rtibber Com6 Co. 
T. Martin [1902] 1 K. B. 778, C.A. 

(u) Guild dt Co. V. Conrad [1894] 2 
Q. B. 885. 


(v) Arunachellam Chetti v. 5tt6ra- 
manian Chftti (1907) 30 Mad. 235. 

(to) Muthu Raman v. Chinna VaUayan 
(1916) 39 Mad. 965. 

(x) Manju Mahad&f v. SAivappa 
(1918) 42 Bom. 444. 
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127. A.'a promise to deliver the goods. This is a sufficient consideration 
for C-’s promise. 

(h) A. sells and delivers goods to B. C. afterwords requests A. to 
forbear to sue B. for the debt for a year, and promises that, if ho does 
so, C. will pay for them in default of payment by B. A. agrees to forbear 
as requested. This is a sufficient consideration for C.’s promise. 

fc) A. sells and delivers goods to B. C. afterwards, without consider¬ 
ation, agrees to pay for them in default of B. The agreement is void. 

Consideration for a contract of guarantee.—^This is nothing but 
an application of the wider principle that in all cases of contract the 
really necessary element of consideration is the legal detriment inomed 
by the promisee .tt the promisor’s request, and it is immaterial whe¬ 
ther there is or is not any apparent benefit to the promisor {y) (see p. 
204, above). 

Like .any other contract, a contract of suretyship may bo invalida¬ 
ted by total failure of the consideration, as where the consideration for 
an intended gutirantee was postponing the sale of the debtor’s goods, 
but I he creditor was unable to atop the sale for want of the consent 
of other necessary parties (z), or where the consideration was with¬ 
drawal of a criminal prosecution against the debtor, but the Court 
would not sanction the withdrawal, the offence being non-compound- 
ablo («). 

'Where A. advanced money to B. on a bond hypothecatifig B.’s 
property, and mentioning C. as surety for any balance that might 
remain due after realisation of B.’s property, and C. was no party to 
the bond, but signed a separate surety bond two days subsequent to 
the advance of the money, it was held that the subsequent surety 
bond was void for want of consideration (6). In this case it was said 
that illustration (c) could be good law only on the assumption that 
there was no privity between C. and B., and that C. acted merely as 
a volunteer (c); but this appears to be exactly what the illustration 

(y) SormliM/a v. Pachai Naickan 1 Aft. 487. 

(1916) 38 Mad. 680. (c) li- p. 496. The remark occurs 

(z) Cooper v. Joel (1859) 1 D. P. A in- the course of a somewhat captious 

J.240. depreciation of the utibty of illustra- 

(u) Ilei Ram v. Deni Prasad (1881) tions in general, which even suggestr 
1 All. W. N. 2. that the illustrations are not authori- 

(6) Nonofe Ram v. Mehin Lai (1877) tative. 
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says. Again, the mere fact that A. lends money to B. on the recom- 
mendation of C. is no consideration for a subsequent promise by C. 
to pay tile money in default of B. (rf). 


This section does not, of course, exclude the possibility of other 
kinds of consideration. However, lending money or supplying goods 
to the principal debtor and forbearing to sue hin\ (e) are by far the 
commonest forms of consideration for a surety's contract. In India 
forbearance to execute a decree against the debtor is also a common 
form (/). 


128.—The lial)ility of the surety is co-exteiisive with 
Surety’s Uabiiity. that of tlio ]wineipal debtor, unless it is other¬ 
wise provided by the contract. 


Illiisiration. 


A. giiarantf'ca to tho payment nf n bill of exchange by C., the ac* 
ceptor. Tho bill i.’4 dishonoured by C. A. is liable, not only for tlio amount 
of the bill, but also for any interest and charges which may have become 
duo on it. {Ackermann v. Khre.nspergcr (1840) 10 M. & W. Oil: “ 1 enter¬ 
tain no doiilit that a party who guarantees tho jiayment of a hill is liable 
for all that tho principal would ho liable for,” per I’olloek, C.lb, at p. 103.] 


Addilional Illustration. 


[A. guarantees to B. the payment of rout becoming due from B. 
to C. B. fails to pay the rent. A. is liable tor tho rent, but not for 
interest on the rent, unless the bond contained some such words as 
“ with interest thereon” : Maharaja of Benares v. liar Narain Singh 
(1906) 28 All. 20.] 

Proof of surety’s liability.—The liability must be proved against 
tho surety in the same way as against the principal debtor. A judg¬ 
ment or award against the principal is not admissible as against the 
surety without a special agreement to that effect: “ In an action 
against a surety the amount of the damage cannot be proved by any 
admissions of the principal ” (g). The pre,sont section is merely a 
re-enactment of the common law (h). 

(d) Mulhukaruppa v. Kalkappudayan Singh (1887) All. W. N. 62. 

(1914) 27 .^fad. L. J. 249. (g) Ex park Youn^ (1881) 10 CL 

(e) As to this sec CoIm v. Pocl: (1869) Div. 668, 671. 

t. R. 5 C. P. 65. (A) Hajarimal v. Kriahnarav (1881) 

(/) Narain Singh V. Mata Praaad 6 Bom. 647, 650. 
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Liability for whole or part of debt.—There ie an important dis¬ 
tinction to be observed a.s to guarantees limited in amount. A man 
may make himself a surety, “ with a limit on the amount of his 
liability, for the whole of a debt exceeding that limit and a gua¬ 
rantee of limited amount for an ascertained debt is presumed to be a 
guarantee for the whole. 

But “ where the surety has given a continuing guarantee, limited 
in amount, to secure the floating balance which may from time to 
time be due from the principal to the creditor, the guarantee is as 
between the surety and the creditor to be construed, both at law and 
in equity, as applicable to a part only of the debt co-extensive with 
the amount of his guarantee, and this upon the gro\md, at first con¬ 
fined to equity, but afterwards extended to law, that it is inequitable 
in the creditor, who is at liberty to increase the balance or not, to 
increase it at the expense of the surety ” (»). Evidence of contrary 
intention is of course admissible in cither ease. But, in the absence 
of such evidence, the surely who has guaranteed the whole debt 
with a limit of his liability docs not acquire any rights of subrogation 
or contribution (sec ss, 140, 141, 140, pp, 598, COl, 611, below) until 
he has paid up to that limit, whereas the guarantor of a floating 
balance up to a limited amount is deemed to be surety only for that 
part of the debt, and is entitled to the benefit, in rateable propor¬ 
tion, of any dividends paid by the estate of the principal debtor. 

Thus where A. guaranteed Z. against trade debts to be contract¬ 
ed by M. “ as a running balance of account to any amount not 
exceeding £400,” and M. became indebted to Z. for £025 and 
made a composition with his creditors for 8s. Id. in the pound, 
leaving a balanc.e of £365 due to Z., it was held that, as between 
A. and Z., A. was entitled to deduct from that balance the amount 
of the dividend paid upon £400, the maximum of A.’s guarantee, 
and was liable to Z. only for the difierence. For the guarantee 
was on its true construction only a guarantee for £400, part of 
M.’s entire debt to Z., not a guarantee for an unknown amount 
with liability limited to £400 ; and, that being so, the dividend paid 
by M. was to be applied rateably in reduction of every part of the 
debt, and the liability of A. on the part for which he had undertaken 


(•) Mit V. Emoniiel (1876) 1 Ei. Div. 167, 163. Cur. per Blaokbum. J, 
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was diminishjd accordingly (j). In a later case, held to be indistin- S..1P* 
guishaWe from this, it was said : “ If a person guarantees a limited 
portion of a debt, all the authmities show that if he pays that portion 
he has in respect of it ail the rights of a creditor. The question is 
whether the guarantor means ‘ I will be liable for £250 of the amoimt 
which A. B. shall owe you,’ or ‘ I will be liable for the amount which 
A. B. shall owe you, subject to this limitation, that I shall not be 
called upon to pay more than £250. . . . ’ It is true that a surety 
may enter into an obligation to be liable to a limited amount lor the 
ultimate balance remaining after all moneys obtainable from other 
sources have been applied in reduction of the debt.” But such an 
intention ought to be clearly expressed (k). 

A surety’s liability to pay the debt is not removed bv rea«on of 
the creditor’s omission to sue the principal debtor. The cicditor is 
not bound to exhaust his remedy against the principal before suing 
the siurety, and a suit may be maintained against the surety, though 
the principal has not been sued (1). 

Surety’s liability where original contract is void or voidable.— 

This section only explains the quanlum of a surety's obligation when 
the terms of the contract do not limit it, as they often do. It docs not 
follow, conversely, that a surety can never be liable when the principal 
debtor cannot be held liable. Thus a surety is not discharged from 
liability by the mere fact that the contract between the principal , 
debtor and creditor was voidable at the option of the fornrer, and was 
avoided by the former. And where the original agreement is void, as 
in the case of a minor’s contract in India, the surety is liable as a 
principal debtor; for in such a ca.se the contract of the so-called surety 
is not a collateral, but a principal, contract (»»,)• 

In the c.ase of an agreement guaranteeing an employer against 
loss by the misconduct of a person employed as agent of the guarantor, 


(j) Bardwell v. Lydall (1831) 7 Bing. 
489 ; 33 R. R. 640. 

(k) Hobson V. Bass (1871) L. R. 6 
Ch. 792, 794 (Lord Hathcrley) ; cp. 1 
Ex. Div. 168. 

(l) iSankana v. Virupakshapa (1883) 
7 Bom. 146 ; LachAmn v. Bapu (1869) 
6 Bom. H. C. A. C. 241 ; Totakoi r. 


Kunmiuffil (1869) 4 M. H. C. 190 ; 
Karim BakAsk v. BilhulDas (1882) AIL 
W. N. 132 ; Inayutullah v. Rani (1886) 
All. W. N. 306. 

(?») KosAUm V, Bhripat (1894) 19 Bom. 
697 ; Bohan Lai v. Puran Singh (1916) 
Punj. Rec. no. 54, p. 165. 
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the loss to be recoverable in a suit against the guarantor must be shown 
to have arisen from misconduct on the part of the agent in connection 
with the business of the agency, and to be within the scope of the 
agreement (re). 

Administration and surety bonds.—The liability of sureties under 
an administration bond docs not depend on the validity or invalidity 
of the grant. Nor is the bond void merely because administration 
was obtained by mi.srepicsentations of which neither the Court nor 
the sureties were aware (o). The same principle applies to surely 
bonds passed rmder the Guardian and Wards Act (p). See notes to 
8. ‘20, p. 133 above. 

Limitation.—Tills section must be read together with the 
Limitation Act, and not so as to nullify its provisions limiting the 
time within which a suit must be brought after the accrual of a cause 
of action. Tho payment of interest, therefore, by a debtor before the 
expiration of tho period of limitation does not give a fresh starling 
point for limitation against the surety under s. 20 of the Limit.ation 
Act even in the absence of a prohibition by the surety against the 
payment of interest by the debtor on his account. Payment of interest 
by the debtor could not be regarded as made by a person liable to 
pay the surety’s debt, nor can the surety be, for the purposes of that 
section, considered the agent of the principal duly autlioiised to pay 
tho interest (g). “The fact that the intcre.st was paid with the know¬ 
ledge and consent of the surety and oven at his request, makes no 
difference rmless the circumstances could bo said to render the pay¬ 
ment one on behalf of the surety” (r). 

See also the commentary on s. 134, p. 588 below. 


(n) Sri Kishen v. Th Secretary of 
State for India in Council (1885) 12 
Gal. 142. This was a caso oq tho con* 
struction of an undertaking in the 
nature of a “ lidclity guarantee” on very 
peculiar facts; tho Contract .\ct is not 
referred to at all. 

(o) Mendra Noth Dull v. Adminie- 
tratoT’Oeneral of Bengal (1906) 33 CaL 


713 ; (\m) 35 Cal. 955 ; L R. 35 hxd. 
Ap. 109 (P. C.) 

(p) Sarat Chandra Roy v. Rnjoni 
Mohan Roy (1908) 12 C. W. N. 481. 

(g) Copal Daji v. Copal Bin So'.iu 
(1903)28 Pom. 248. 

(r) Brajendra Kishore v. Hindustan 
Co-operativelnsurance Society Ltd. (1917) 
44 CaL 978, 993. 
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“ Continuing 
gQarant«e.” 


129.—A guarantee whirli extends to a 8.189- 
series of transiiotioris is called a “ continuing 
guarantee.'’ 


lUuiftralions. 

(a) A., in consideration that B. will employ C. in collecting tho 
rents of B.’s zamindari, promises B. to be responsible, to the amount o( 

5,000 rupees, for the (hic collection and payment by C. of those rents. 

This is a continuing guarantee. 

(b) A. guarantees payment to B., a tea-dealer, to tho amount of 
£100, for any tea he may, from time to time, supply to C. B, Knpplie.s 

with tea to above the value of £100. and C. pay.s B. for it. Afterwards 
B. supplies (/. with tea to the value of £200. C. fails to pay. The guanvnteo 
given by A. was a continuing guarantee, and ho is accordingly liabh; to 
B. totliec.xtcntof£100[factssimplificd{rom Wood v. Priestncr{[S(yi ) Ij. U. 

2 E.v. (hi. 282]. 

(c) A. guaranlee.s payment to B. of the price of fivo sacks of flour, 
to be delivered by B. to C.. and (o be paid for in a month. B. delivers 
five sacks to 0. C. pays for them. Afterwards B. delivers four .sacks 
to C. whicli C. <locs not |iay for. The guarantee given by A. was not a 
continuing guar.viitoe, and accordingly he is not liable for the price of tho 
four sacks. [Kai/ v. Groves (1829) (I Bing. 270.] 

Continuing guarantee.—Whether in a partieiilar ease a giiar.anteo 
is continuing or not is a question o[ the intention of the parties, “as 
expressed by the language they have cin|)loy(!!l, understanding it 
fairly in the sense in whicli it is used ; and tliis intention is best ascer¬ 
tained by looking to the relative position of the parties at the time 
the instrument is written” (s). .Surrounding circiimstii'iees must be 
looked to “ to .sec what was the subject-matter wiiieli tlie parties liad 
in their contemplation when the guarantee was given” (). /\ gua¬ 
rantee in this form : “ I, M., will bo answerable for Ji.'ifl sterling that 
Y., butcher, may buy of If.,” was held to be a continuing guarantee 
to the extent of £.50 when it appeared from tlie circumstances tliat the 
parties contemplated a continuing supply of stock to Y. in tlie way 
of his trade. The Court has power “ not to alter the language, hut 
to fill up the instrument where it is silent, and to apjily it to the sub¬ 
ject-matter to which the parties intended it to be applied ” {«). In 

W Bovill, C.J., Coiesv. i'act (1869) (1S09) L R. 4 U. 1’. 595, 599. 

L. R. 5 C. P. 65, 70. («) 76., and per Montague Smith, J., 

(() Willes, J., Hepeld v. 3Ieadowa at p. 601. 
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8«. construing the language of the parties the whole of their expressions 
189,130. 1,1, to, not merely the operative words. Thus the follow¬ 

ing words were held to show that a guarantee, which otherwise might 
have been confined to a single transaction, was intended to be conti¬ 
nuing : “ Having every confidence in him, he has but to call upon us 
for a cheque and have it with pleasure for any account he may have 
with you; and when to the contrary wo will write you ” (c). 

B. became .surety under bond to Government for the treasurer of a 
collectorate. The collector yearly examined the accounts and struck a 
balance which he certified to be correct. B. on each occasion executed 
a new bond, but the old bonds were not cancelled or given up. On 
subsequent inquiry, the treasurer was discovered to have embezzled 
moneys during each year. It was held that, on such discoveries being 
made, B. was still liable rmder the old bonds, there having been no 
novation (mi). 


130.—A continuing guarantee may at any time be re- 


Revocation of 
oontinuing 
guarantee. 


voked by the surety, as to future trans¬ 
actions, by notice to the creditor. 


Illuslralions. 


(a) A., in consideration of B.’.s discounting, at A.’s request, bills of 
exchange for C., guarantees to B., for twelve months, the due payment of 
all such bills to the extent of 6,000 rupees. B. discounts bills for C. to the 
extent of 2,000 rupees. Afterwards, at the end of three months, A. revokes 
the guarantee. This revocation discharges A. from all liability to B. for any 
subsequent discount. But A. is liable to B. for the 2,000 rupees on default 
ofC. 

(b) A. guarantees to B. to the extent of 10,000 rupees, that C. shall 
pay all the bills that B. shall draw upon liim. B. draws upon C. C. accepts 
the bills. A. gives notice of revocation. C. dishonours the bill at maturity, 
A. is liable upon bis guarantee. 


Future transaetions.—The words “ future trausactions ” must 
be taken to imply that the operation of this section is confined to cases 
where a series of distinct and separate transactions is contemplated. 


(v) Nottingham Hide Co. v. Bottrill of Bengal (1872) D B. LB. 364 ; 14 M. 

(1873) L R. 8 C. P. 694. I. A. 86. 

(w) Lola Banshidhar v. Gowrnnmi 
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It is otherwise in the case of an entire consideration. “ Where a con- 8. ISBl 
tinning relationship is constituted on the faith of a guarantee ... the 
guarantee cannot be annulled during the continuance of that rela¬ 
tionship and as the surety could not determine it himself by notice, 
so his death does not relieve his estate from liability ; the nature of 
the transaction implies a contract to the contrary under s. 131. The 
father of a person admitted as on underwriting member of Lloyd’s 
(a position from which he could not be removed except for certain 
causes specified in the rules of the association) gave a guarantee to 
Lloyd’s “ for all his engagements in that capacity ” ; it wins held that 
the guarantee was not confined to transactions within the society, 
that it was not revocable while the son continued to bo an unjerivrit- 
ing member, and that the guarantor’s death did not revoke it (x). 

But a material change in what we may call the guaranteed situa¬ 
tion may justify a revocation. Thus, in the common case of a con- 
iinuing guarantee tor a servant’s honesty, proved dishonesty on the 
servant’s part entitles the surety to say ; “ After this you must 
employ such a man, if you will, at your own peril ” (y). 

Illustration (a) was evidently founded on the case, fairly recent 
at the time, of Offord v. Davies (z). The truth is, as the judgment 
of the Court explains, that A.’s guarantee is in such circumstances 
nothing but an offer until B. has acted upon it by discounting a bill; 
for, if B. does not promi.se to discount C.’s bills, there is no immediate ■ 
legal detriment to B. When B. docs discount a bill, A.’s oiler be¬ 
comes a promi.se to that extent, and so from time to time. 'The stand¬ 
ing offer is, therefore, revocaolc by A. at any time. ” This promise 
by itself creates no obligation. It is in effect conditioned to bo bind¬ 
ing if the plaintiff acts upon it, either to the benefit of the defendant, 
or to the detriment of himself. But, until the condition has been at 


(r) Lloyd's v. Harper (1880) 10 Ch. 
Div. 290 (Fry, J.) (sec hia statement of 
tho principle at p. 306, quoted above), 
and C. A. 

(y) Phillips V. Fomll (1872) L. R. 
7 Q. B- 666, 677, 681, following; on this 
point a dictum in Burgess v. Ere (1872) 
L. R. 13 Eq. 4o0, 45S ; but this is not 
the only ground for the decision. See 
B. 139, p. 596, below. The last-men- 
37 


tioned case, turning aa it does partly 
on the peculiar rules as to instruments 
under seal, is not iu itself of much value 
for Indian purposes. 

(z) (1862) 12 0. B. N. S. 748 ; 133 
R. R. 491; Finch, SeL Ca. 87 ; and see 
the judgment of Baggallay, L J., in 
Morrell v. Cowan (1877) 7 Ch. iJiv. 161, 
154, 
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t> WO. least in part fulfilled, the defendants have the power of revoking it.... 
We consider each discount as a separate transaction, creating a lia¬ 
bility on the defendant till it is repaid, and, after repayment, leaving 
the promise to have the same operation that it had before any dis¬ 
count was made, and no more.” Accordingly we have here to do 
not with any peculiar feature in the relations of principal and surety, 
but with an application of the general common law doctrine of con¬ 
sideration. 

Notice—^The mere denial of liability by the surety in a previous 
suit instituted by the creditor against him and the principal does not 
operate as a notice under his section (a). 

Sureties for Guardians and Administrators—It has been held by 
the High Court of Bombay (6) that this section does not apply to a 
surety bond required by the Court on the appointment of a guardian 
of the property of a minor. The surety in that case applied to the 
Court to be released from his obligation as such on account of the 
guardian’s maladministration of the minor’s estate, but the Court 
refused the application, stating that “ the very object of requiring such 
security was to guarantee the minor against such misconduct or mis¬ 
management on the part of the guardian.” The Calcutta High Court, 
however, has held that this section applies to a surety bond passed 
under the Probate and Administration Act V of 1881, and that a 
surety for the administrator of an estate can as to futm'e transactions, 
by giving notice, be released from his obligation as surety on account 
of maladministration of the estate by the administrator (c). As to 
the Bombay case it was said that, though it was similar in principle, 
the surety there had a remedy inasmuch as he might have applied 
to the Court as the next friend of the minor for the discharge of the 
guardian, while in the Calcutta case the surety was absolutely without 
a remedy, for, being neither a legatee nor a creditor, he could not 
take any steps to protect either the estate or himself by instituting 
administration proceedings. On the other hand it has been recently 
held by the Madras High Court, following the principle of the Bombay 
decision, that this section does not apply to surety bonds passed under 

(а) Bhikabhai v. Bai Bhuri (1903) (1894) 19 Bom. 246. 

27 Bom. 418. (c) Raj Narain v. Ful Kumari Devi 

(б) Bai Somi v. Chohhi Ishrardoa (1901) 29 Cal. 68. 




REVOCATION OP CONTINOTNO GUARANTEE. 


S78 


the Probate and Administration Act. “ If the section applies, the S«. 
'creditor’ would presumably be the obligee under the bond, ** 

the Judge or Registrar, and the surety could, without any action or 
any other legal proceeding, put an end to his liability by giving notice 
to the Judge or Registrar. This is contrary to established practice 
and might lead to great inconvenience ” {d). 


181.— The death of the surety operates, in the absence 


Revocation 
of continuing 
guarantee by 
surety’s deatk 


of any contract to the contrary, as a revoca¬ 
tion of a continuing guarantee, so far as 
regards future transactions. 


“ Contract to the contrary.”—The English rule appears to bo that 
where there is a guarantee subject to revocation by notice, and the 
surety dies without having revoked it, notice of his death to the cre¬ 
ditor (or at all events of his death leaving a will) operates as a revo¬ 
cation (e). An express provision that a guarantor or his re.fnesenta- 
lives may determine the guarantee by notice is an example of such a 
contract to the contrary as this section contemplates ; in such a case 
mere notice of the death will not be enough (/). 

It is by no means clear that the pre.sent section states the rule 
rather than an exception; at any rate, the ” contract to the contrary ” 
need not be in express terms. 

Where A. guaranteed payment of rent to a lo.ssor, and B. in turn 
promised A. to be responsible for all rent that might not be paid by 
the lessee, and which he might under hi.s guarantee become liable to 
pay, it was held that, assuming that the latter transaction was a con¬ 
tinuing guarantee, it was not revoked by B.’s death, and that B.’s 


(d) SubToyaChetlyv.JiagaminallilWo) 
28 Mad. 161, relying principally on 
Be Stark {imd) L. 11. 1 P. & 1). 76, to 
which it was observed the attention of 
tbo Calcutta Court was not drawn. In 
the Calcutta case tho surety proceeded 
by an application, in the probate pro¬ 
ceedings, and in tho Madras case a regu¬ 
lar suit. The Madras Court said that tho 
surety was not entitled to relief in either 
^ase. 


Q. 11. 1). 42, judgment on further con¬ 
sideration by Bowen, J. iSee, however, 
[1895] 1 Ch. at p. 577, and per Cotton, 
LJ., Jieckett v. Addymn (1882) 9 Q. 
B. l)iv. 78.3, 792. 

(/) Re Siloesler [1895] 1 Ch. 573. 
For earlier and more or less conflicting 
authorities in courts of law and equity 
sec Bradbury v. Morgan (1862) 1 H. 
& C. 249 ; Harria v. Fatocett (1873) 
L. R. 8 Ch. 866. 


(e) ConUhart v. Ckmentaon (1879) 5 
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81. representative was liable to A. for rent paid bv A. to the lessor after 
Ifil Ififi • * 

" ’ B.’s death on failure of the leasee to pay the same (p). 

Compare s. 208, p. 697 below, as to the determination of an 
agent’s authority. 

132.—Where two persons contract with a third person 
Liability of two to Undertake a certain liability, and also con- 
Eueriiot bSmS tract with each other that one of them shall 
tetwoeTSThat bc liable only on the default of the other, the 
r^othOTW^ third person not being a party to such con- 
tract, the liability of each of such two persons 
to the third person under the first contract is not affected 
by the existence of the second contract, although such 
third person may have been aware of its existence. 

llliixtraiion. 

A. and B. make a joint and several promissory note to C. A. makes it 

in fact as surety for B., and C. knows this at the time when the note is made. 

The fact that A., to the knowledge of C., made the note as surety for B. 

is no an.swer to a suit by C. against A. upon tlio note. 

Joint debtors and suretyship.—'Phis rule is elementary so far as it 
goes; but it is material to observe tb t it docs not oxrind beyond it< 
literal terms. Where one of two j int debtors is, to the knowledge of 
the creditor, in fact a surety for the other as between themselves, his 
immediate liability to the creditor is not qualilicd, but he is entitled 
to the rights of a siuety under the following sections; Ij.I, 134, 133. 
“ When two or more persons bound as full debtors arrange, either at 
the time when the debt was contracted or subsequently, that inter se, 
one of them shall only be liable as a surety, the creditor after be has 
notice of the arrangement must do nothing to prejudice the interests 
of the surety in any question with bis co-debtors. That appears to 
me to be the law as settled by the judgments of this House in Oakeley 
V. Pashdkr {h) and Overend, Gurney <& Co. v. Oriental Financial Cor¬ 
poration" (i). 

{g) Qopal Singh v. Bhawani Prasad ing Co. [1894J A. C. 580, 598. In Swire 
(1888) 10 All. 531. V. Redman. (1870) 1 Q. B. D. 536, Oakeley 

(A) (1836) 4 Cl. & F. 207 ; 42 R. R. 1. v. Pashelkr was not rightly understood, 
(i) (1874) L. R. 7 H. L. 348 ; per See per Lord Herschell, [1894] A. C. at 
Lord Watson, Bouse v. Bradford Bank- p. 591. 
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There need not be any assent by the ereditor, much less a new 8l. 

■' ■' ■ 132 li 

agreement to accept the secondary debtor in the relation of surety (y). ’ 

It is equally settled in Indian Coiuts that in a case within this 

section if the creditor, with knowdedge of the contract between the 

co-debtors, does any of the acts .sjwcificd in ss. 133, 134, or 135, the 

legal oonsequence of which is the discharge of the surety, the debtor, 

who is in fact a surety, will thereby be di.schargcd from liability (k). 

The provisions of this section do not apply whore the liability 

undertaken is not the same. A party who accepts bills of c.\changc 

for the accommodation of another is not precluded by this section 

from pleading that he was an accomraod,ation acceptor only. The 

liability undertaken by the acceptor and drawer of a bill is in no sense 

a joint liability, and though they each contract to pay the same sum 

of money, they contract severally in dill'erent ways, and subject to 

<lif[crcnt conditions (/), 

133.—Any variance, made without the surety’s con- 
Disdiarse oi term,s of the contract Iwtween 

iatemB’ycontract. priw-ipal and the creditor, discharges 
the surety as to transactions subsequent to 
the variance. 

lllitslratiovfi. 

(a) A. becomes surety to (\ for B.’.s conduct as a manager in C.’s bank. 

.Afterwards, B. and 0. contrac t, without A.’s consent, that B.’s salary shall 
be raised, and that ho shall become liable for one-fourth of the los.scs on over* 
drafts. B. allows a customer to overdraw, and the bank loses a sum of money. 

A. is (li-schai^ed from his .suretyship by the variance made without his consent, 
andis not liable to make goofl this loas. [lionar v. Mmlonahl (1850) 3 H. 

L. C. 220 ; 88 R. R. 00.] 

(b) A. guarantees C. again.st the misconduct of B. in an office to which 

B. is appointed by C. and of which the duties are defined by an Act of the 
Ugislature. . By a sub.scfjuent Act tho nature of tiio ofiico is materially 
altered. Afterwards B. misconducts him.self. A. is discharged by tho change 
from future liability under his guarantee, though the misconduct of B. is in 
respect of a duty not affected by the later Act. [Oavald v. Mayor oj Berwick 


ij) V. Laboackere (1858) 3 (f) Pogose v. Bank of Bengal (1877) 

De 0. & J. 593,599; 121 R. R. 238,242. 3 Cal. 174, 184. Cp. Overend, Oiirn^ 
(i) See Punchamn Qkose v. Daly <{? Co. v. Oriental FinaTicial Corporation, 
(1876) 15 B. h. R. 331 ; Harjiban Das L. R. 7 H. L. 348, 

T. Bhagmn Das (1871) 7 B. L. R. 536. 
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8« lSd» (1856) 6 H. L. C. 856 (the nile of law was ondisputed, and the only question 
considered was whether there had been a material alteration in the office) •, 
Pybus V. Gi56 (1856) 6 E. & B. 902, 911, also treating the rule as settled.] 
(o) C. agrees to appoint B. as bis clerk to sell goods at a yearly salary, 
upon A.*s becoming surety to C. for B.’s duly accounting for moneys received 
by him as such clerk. Afterwards, without A.’s knowledge or consent, C. 
and B. agree that B. should be paid by a commission on the goods sold by 
him, and not by a fixed salary. A. is not liable for subsequent misconduct 
of B. 

(d) A. gives to C. a continuing guarantee to the extent of 3,000 rupees 
for any oil supplied by C. to B. on credit. Afterwards B. becomes embarras¬ 
sed, and, without the knowledge of A., B. and C. contract that 0. shall continue 
to supply B. with oil for ready money, and that the payment shall be applied 
to the then existing debts between B. and C. A. is not liable on his guarantee 
for any goods supplied after this new arrangement. 

(e) C. contracts to lend B. 6,000 rupce.s on the Ist March. A. guarantees 
repayment. C. pays the 5,000 rupees to B. on the Ist January. A. is dis¬ 
charged from his liability, as the contract has been varied, inasmuch as C. 
might sue B. for the money before the 1st of March. [Bomer v. Cox (1841-4) 
4 Bcav. 379, 6 Boav. 110; 65 R. R. 113.] 


Variation of contract between creditor and principai.—This is a 
rule of long standing, thus expressed hy Lord Cottenham : “ Any 
variance in the agreement to which the surety has subscribed, which 
is made without the surety’s knowledge or consent, which may pre¬ 
judice him, or which may amoimt to a substitution of a new agreement 
for a former agreement, even though the original agreement may, 
notwithstanding such variance, be substantially performed, will dis¬ 
charge the surety.” (w). 

Again, it was laid down a generation later by the Judicial Com¬ 
mittee : “ A long series of cases has decided that a surety is discharg¬ 
ed by the creditor dealing with the principal or with a co-snrety in a 
manner at variance with the contract the performance of which the 
surety has guaranteed ” (n). Moreover, as the case now cited shows, 
the more special provisions of the two following sections are deductions 
from the same principle. 

“ The party who is surety for another for the performance of an 
engagement can only be called upon to guarantee the performance of 


(m) 3 H. L C. pp. 233, 239. Tbe (ti) ffari v. Natimal Bank 0 / Jeuj 
law is the eame in Scotland: ib. Zealand {1883) 8 App. Ca. 765, 763. 
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that engagement when the engagement is carried into complete, literal, ®‘ 

and strict effect.He enters into a particular and specific contract, 

and that contract alone he is bound to perform.” (o). 

The only qualification (for it is not an exception) to the generality 
of the rule is that, where a guarantee is for the performance of several 
and distinct contracts or duties, a change in one of those contracts 
or duties will not affect the surety’s liability as to the rest (p). 

A somewhat peculiar case is the following:—N. owed £3,400 to P., 
and was about to dispose of his business to a company to bo formed, 
ft was agreed between N. and P. that N. should pay off tho debt 
within a time named, and in the meantime transfer to P. shares in 
the company of the nominal value of £6,000, and redeem them at 
par within twelve months ; and (among other terms) N.’s book debts 
should be collected by one V. and divided equally between P. and a 
ccrt,aiu other creditor. P.’s share to be applied towards redemption 
of the shares above mentioned. E. guaranteed the redemption of 
the shares. Some months later P. released his interest in the book 
debts to N. Later N. failed to deliver the shares, as promised. This 
was a variance from the original contract which discharged E., the 
surety. “ The surety at the time he entered into the suretyship had 
a right to have these book debts appropriated to reduce tho principal 
debt, and that right he has been deprived of by the act of the creditor 
m releasing the book debts.” “ The surety is entitled to remain in the 
position in which he was at the time when the contract was entered 
into” (q). 

Attempts have been made to confine the rule to tho cases whore 
the variance materially affects the surety’s interest, and to treat it 
as a question in each case whether the change is material for this 


(o) Lord Lyndhurst, LC., 

7. 6’ox (1844) U L. J. Ch. 260; 65 R. R. 
120 . 

(p) SkilUlt T. FUtcher (1866-7) L. 
R IC. P. 217;2C. P. 469; Croydon 
QasCo.v. DickiMon (1876) 2C.P. Div. 
46. 

(j) Polak V. Everett (1876) 1 Q. B. 
Div. 669, per Blackburn, J., at p. 774 


(where the words " to the person col¬ 
lecting them ” seem to be a slip), per 
Mcllor, J., at p. 677. Lord Blackburn 
disliked tho rule and doubted its wis¬ 
dom (p. 674), but admitted that it waa 
b(^ond discussion. The C. A. affirmed 
the decision of the Q. B. D. for the 
same reasons without delivering any 
formal judgment (p. 078). 
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•t 188. purpose. Quly one repotted case appears to countenance this view (r), 
and it is clearly inconsistent with later and higher authority. There 
may be “cases where it is without inquiry evident that the alteration 
is unsubstantial, or that it cannot be otherwise than beneficial to the 
surety,” and in such cases “ the surety may not be discharged,” but 
“ if it is not self-evident that the alteration is unsubstantial, or one 
which cannot be prejudicial to the surety, the Court will not, in an 
action against the surety, go into an inquiry as to the effect of the 
alteration, or allow the question whether the surety is discharged or 
not to be determined by the finding of a jury as to the mate¬ 
riality of the alteration or on the question whether it is to the 
prejudice of the surety, but will hold that in such a case the 
surety himself must be the sole judge whether or not he will consent to 
remain liable notwithstanding the alteration, and that if he has not so 
consented he will be discharged ” (s). 

Accordingly we can see no ground for the suggestion that the 
present section goes beyond English law. 

Where by the terms of a consent decree for the payment by instal¬ 
ments of a sum of money with interest passed against certain defen¬ 
dants as principal debtors, and against other defendants, as sureties, 
it was stipulated that on default of payment of any one instalment 
the decree-holder should sell the properties of the principal debtors 
for the whole amount remaining due under the decree, and the lia¬ 
bility of the sureties was limited to the deficiency, it was held by the 
Judicial Committee that the omission of the decree-holder to sell the 
properties until after several years after the first order for sale for 
the purpose of increasing the interest payable to him under the decree 
discharged the sureties to the extent of the interest that had accrued 
due after the date of that order ((). The judgment proceeded on the 
ground that the conduct of the decree-holder in delaying the sale has 
the result of “ laying an additional burden upon the sureties.” 

A. becomes surety to C. for payment of rent by B. under a lease. 
Afterwards B. and C. contract, without A.’s consent, that B. will pay 

(r) Sanderson v. Alton (1873) L R. L.J.J., followed BoUon v. Salmon [1891] 
’8 Ex. 73, judgment on second plea. 2 Ch. 48, 54. 

(s) Holme v. BrunelciU (1878) 3 Q.B. (1) Bamannnd v. Chowihry Sooniet 
Div. 496, 605, per Cotton and Thesiger, Harain (1878) 4 Cal. 331. 
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wnt at a higher rate. A. ia discharged from his suretyship in respect 8. 18|r; 
of arrears of rent accruing subsequent to such variance («). 

A. owes Rs. 1,300 to B. C. afterwards requests B. to forbear to 
sue A. for a week, and deposits Rs. 1,300 with B. as a security. B. 
agrees to forbear as requested. A. fails to pay within a week. B. 
afterwards obtains from A., a promissory note payable on demand for 
Rs. 1,800. C. is discharged from the suretyship, and is entitled to 
recover back his deposit from B. (c). 

A., an agriculturist within the meaning of the Deklmn Agricul- 
turifsts’ Relief Act XVII of 1879, guaranteed to C. the payment 
by B., anon-agriculturist, of the amount of a bond payable by B. on 
demand. Under the Limitation .\ct XV. of 1877, Shed. 11. art. .39, 
the period of limitation on such a bond is three years from the date of 
the bond. By a subsequent Act (the Dekhan Agriculturists’ Relief 
.'Vet of 1879,3. 72) the period of limitation for the recovery of money 
against an agi'iculturist, whether a principal or surety (w), was extend¬ 
ed to six years. U. sued A. and B. for the bond after three years, 
but within six years, from the date of the bond. A. jrloaded variance 
in the contract introduced by the Legislature, and contended that he 
was discharged from his suretyship, a.s the elfect of the latter act was 
to extend the period of his liability for a further term of three years. 

It was held that though the suit against B., the principal debtor, was 
barred imder the Limitation Act, A. remained liable as surety under 
the Agriculturists’ Relief Act, and that he was not discharged under 
the provisions of the present section, as the variance was not made by 
the principal debtor and surety, but by the IjCgislature (a). The case 
is distinguishable from Illustration (") in that the subsequent legis¬ 
lation did not introduce any alteration in the terms of the contract. 


(u) Kkatmi Bibi v. Ah/lullah (1880) 
3 All. 9. Where the thing guaranteed 
U not the payment of rent, but some> 
thing collateral to bo duo by the tenant, 
e.g.f redelivery of farm atock in good 
condition at the end of the term, a 
variation of the terms of the tenancy 
may discharge the surety even though 
it actually diminishes the rent payable: 
Holme V. Brunakill (1877) 3 Q. B. Div. 


495. 

(v) Grejit V. Sdh and Beth (1887) 
All. W. N. 136. 

(u>) The section has since been amend* 
cd so as to exempt sureties, evidently 
in pursuance of a suggestion from the 
Bench in the case cited in the following 
foot note. 

(i) Hajarimal v. Kriehnarav (1881) S 
Bom. 647. 
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8. 183. 


But an attempted variance which is inoperative, as being against 
the local law applicable as between the creditor and the principal 
debtor, will not discharge the surety. A Canadian banker’s loan 
and interest were guaranteed ; the bank increased the rate of interest 
from 7 to 8 per cent., 7 per cent, being the highest the bank could 
legally charge in Canada ; the guarantors remained bound for 
principal and lawful interest (y). 

In a modern case on appeal from the Supreme Court of New Zea¬ 
land the judgment of the Judicial Committee (z) summed up the doc¬ 
trine in connection with its principal applications. It is thought 
useful to quote this statement as a whole, although it involves the 
repetition of one or two references already given : 

In pursuance of this principle, it has been held that a surety is dis* 
charged by giving time to the principal, even though the surety may not 
be injured, and may oven be benefited thereby. The reason of this rule is 
thus given by Lord Eldon in the case of Samudl v. HowaHh (o): ‘ The surety 
is discharged for this reason, because the creditor in so giving time to the 
surety has put it out of the power of the surety to consider whether he will 
have recourse to his remedy against the principal or not... .It has been 
tnily stated that the renewal of bills might have been for the benefit 
of the surety, but the law has said that the surety shall be the judge of 

that.The creditor has no right, it is against the faith of his contract, 

to give time to the principal, even though manifestly for the benefit of the 
surety, without the consent of the surety.’ 

“ A recent decision d the Court of Appeal, in Holme v. Brunskill (6), is 
based on the same principle. The defendant gave the plaintiff a bond that 
the tenant of his farm should on the expiration of his tenancy redelivers 
a dock of sheep on the farm in good order and condition. By an agreement 
between the plaintiff and the tenant the tenant gave up a field on the farm, 
and held the remainder at a reduced rental The jury, at the trial, having 
found that the surety was not prejudiced by this agreement, it was held by 
Lord Justices Cotton and Thesiger (Lord Justice Brett dissenting) that, 
notwithstanding the finding of the jury, the surety was released. 

“ Lord Justice Cotton observes: “ The true rule, in my opinion, is that 
if there is any agreement between the principals with reference to the con* 
tract guaranteed, the surety ought to be consulted, and that if he has not 
consented to the alteration, although in cases where it is without inquiry 
evident that the iteration is unsubstantial, and one which cannot be 
prejudicial to the surety, the surety may not be dischoi^ed, yet that if it is 


(y) Eghert v. A’orionof Crom Bank wards Lord MonkswelL 

[1918] A. C. 903, (o) (1817) 3 Mer. 272 ; 17 B. R. 8U 

(z) Delivered by Sir B. Collier, after- (6) 3. Q. B. D. 49fi. 
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not self-evident that the alteration is unsubstantial, or one that cannot fli* 

be prejudicial to the surety, the Court will not, in an action against the li 

surety, go into an inquiry into the effect of the alteration.’ Tbo ratio de¬ 
cidendi is thus stated : ' Tho plaintiff attempts to substitftte for the con* 
tract that the flock shall be given up in good condition with the farm as 
then demised a contract that it should bo delivered up in like condition 

with a farm of different extent.Tho surety ought to have been asked 

to decide whether be would assent to tho variation. Ho never did assent, 
and in my opinion was discharged from liability.’ To the same effect is 
Polak V. Everet (c), where, there being a stipulation that half the book debts 
of the debtor should, under certain circumstances, bo made over to the 
creditor, he released tho book debts, and accepted in lieu thereof a supposed 
equivalent. Tho ground of the decision is thus stated by Quain, J. ; ‘ Tho 
contract of the surety—should not bo altered without his consent, and the 
creditor should not undertake to alter the contract and then soy, “Although 
tho contract ha.s been altered, and I have put it out of my power to carry 
it out by a voluntary act, I now offer you an equivalent.’ ’’(d). 

134—The surety is discharged by any contract between 
the creditor and the principal debtor, by 
dir"^^ which the principal debtor is released, or by 
deSr any act or omission of the creditor, the legal 

consequence of which is the discharge of the 
principal debtor. 

Illmlralione. 

(a) A. gives a guarantee to C. for goods to bo supplied by C. to B. 

C. supplies goods to B., and afterwards B. becomes embarrassed, and con¬ 
tracts with his creditors (including C.) to assign to them his property in 
consideration of their releasing him from their demands. Hero B. is 
released from his debt by the contract with C., and A. is discharged from 
his suretyship. 

(b) A. contracts with B. to grow a crop of indigo on A.’s land, and 
to deliver it to B. at a fixed rate, and C. guarantees A.’s performance of 
this contract. B. diverts a stream of water which is necessary for irrigation 
of A.’s land,and thereby prevents him from raising the indigo. C. is no longer 
liable on his guarantee. 

(c) A. contracts with B. for a fixed price to build a house for B. within a 
stipulated time, B. supplying the necessary timber. C. guarantees A.’b 
performance of the contract. B. omits to supply the timber. C. is dis¬ 
charged from his suretyship. 


(c) 1 Q. B. D. 609. Zealand (1883) 8 App. Co. 765, 763. 

(d) Ward v. National Bank of New 
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8^184. Creditor’s discharge of principal debtor.—“ The law upon this 
subject is clear and well settled. If the creditor, without the consent 
of the surety, by his own act destroy the debt, or derogate from the 
power which the law confers upon the surety to recover it against the 
debtor in case he shall have paid it to the creditor, the surety is dis¬ 
charged ” (e). 

But it is to be observed, with regard both to this and to the fol¬ 
lowing section, that if the creditor exp e.ssly reserves his remedies 
against the surety, or generally his securities and remedies against 
persons other than the principal debtor, the surety is not discharged. 
In England this is as well settled as the main rule; and it is really quite 
consi.stent with the terms of the present section. For the reason of 
the doctrine is that a nominal release of the debtor, subject to a reser¬ 
vation of securities, is not a release destroying the debt, but operate 
only as a covenant not to sue the principal debtor, who remains, 
however, liable to indemnify the surety (/). The surety’s right to 
indemnity against the principal debtor is a neces.sary result of such a 
reservation {g). Like efiects may be produced without an express 
reservation. “ Where the whole debt has not been discharged, but 
the debt as to part remains undischarged, but the principal debtor 
cannot be pursued by the creditor for the balance, the surety may 
by apt words be left liable although the principal debtor has as r egards 
such balance been released as between himself and the creditor.” 
In the case referred to the surety had executed mo tgages to a bimk 
to secure the overdraft of a firm composed of his own two .sons, and 
each deed contained a declaration that the bank might “ without 
affecting their rights herein ” compound or make arrangements with 
the debtors. Under a scheme of arrangement made by the debtors 
with their creditors, including the bank, the Court of Appeal held 
that the mortgage security was released only for a certain portion of 
the debt as to which there was an express and complete substitution 
of a new security {h). 

(e) Kelly, C.B., in Craga v. Jones J. 438, 442. 

(1873) L. R. 8 Ex. 81, 82. (y) Close v. Close (1863) 4 D. M. G- 

(/) Bateson v. Costing (1871) L. R. 176, 185. 

7 C. P. 9, where former authorities are (A) Perry v. Nat. Prov. Bank of Eng- 
critically reviewed by Willes, J., Oreen land [1910] 1 Ch. 464, per Buckley, L.J., 
V. IKynn (1809) L. R. 4 Ch. 204 ; fol- at p. 478, distinguishing the Commercial 
lowing Webb v. Hewitt (1867) 3 K. & Bank oj Tasmania's case (next note). 
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But where there is a final and full release of the principal debtor 8. Ifit 
by a complete novation or otherwise, “ the remedy against the surety 
is gone because the debt is extinguished, and where such actual release 
is given no right can be reserved because the debt is satisfied, and no 
right of recourse remains when the debt is gone.” Acceptance of a 
new debtor instead of the old one puts an end to the liability of a 
surety for the old debt (i). 

The importance of the English doctrine a? to reservation of 
rights is, however, considerably diminished by the operation of s. 

138 (p. 595, below). 

Disetarge by operation of law.—A discharge of the principal debt, 
or in bankruptcy does not operate as a discharge of the sureties (/). 

“ Act or omission of the creditor.”—The acts or omissions contem¬ 
plated by this section may bo those referred to in ss. 39, 53, frl, 55, 

63, 67, 118, and 120 (aide). The facts of Illustration (c) to this section 
are similar to those of Illustration (b) to s. 54 (p. 316, above). If the 
principal debtor is discharged from his obligation by reason of any 
acts or omissions specified in those sections, the liability of the surety 
will determine. But the act or omi.ssion must be one of which the 
legal consequence is the discharge of the principal debtor. The mere 
omission therefore, of a creditor, in a suit by him against a principal 
debtor and a surety, to effect service of summons on the ])rincipal 
debtor does not discharge the surety, for the principal debtor is not 
thereby discharged from liability to the creditor. The oidy conse- 
<juenco of such an omission is to enable the Court to dismiss the suit 
as against the princijiiil debtor after the expiration of one year under 
s. 99a of the Code of Civil Procedure, 1882 Inew Code of 1908, 0 . 9 r 
5J; but the plaintiff would still be at liberty to bring a fresh suit 
against the principal debtor under the provisions of that .section (4). 

Creditor’s omission to sue principal within limitation period.— 

The question whether a surety is discharged when a creditor 
allows his remedy against the principal debtor to become barred 
by limitation may be considered at this stage. On this point there 

(i) Commercial Bank of Tasmania v. (k) Shaik AUi v. Mahomed (1889) 14 
Jonta [1803] A. C. 313, 316. Bom. 267; Naihabhai v. Ranchodlal 

ij) Morice v. Simla Bank Corpora- (1915) 39 Bom. 52. 
lion, Lid. (1878) Pimj. Rec. no 2. 
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ate two opposite views taken by tbe Indian High Court. On the one 
hand, it has been held by the High Court of Bombay (f), Calcutta (m) 
and Madras (n) that the surety is not under such circumstances dis¬ 
charged from liability to the creditor; the High Court of Allahabad (o), 
on the other hand, has held that the surety is discharged. The conflict 
arises in great part from the provisions of s.l37 (p. 594, below), and 
especially the words “ mere forbearance ” occurring in that section. 
It is conceded by the Bombay and Calcutta High Courts, that, if 
s. 134 stood alone, the omission of a creditor to sue the principal 
debtor within the period of limitation w'ould discharge the surety 
under that section, as having the legal consequence of discharging the 
principal debtor; but the Madras High Court relies on the well-known 
distinction between the barring of the remedy by action (which is 
consistent with the debtor not being discharged for other purposes) 
and the complete extinction of a debt. It is also thought in 
England that omission of the creditor to sue within the period of 
limitation does not discharge a surety for another and more sub¬ 
stantial reason, that “ the surety can himself set the law in operation 
against the debtor ” (p). It seems that the opinion of the majority of 
the High Courts, fortified by a judicial dictum of great weight in 
the English Court of Appeal, must be accepted as correct. 

In the case of parties to a negotiable instrument their rights and 
liabilities are governed by the Negotiable Inrtruments Act. Accord¬ 
ingly the omission on the part of an indorsee of a hundi to sue the 
acceptor within the period of limitation does not discharge the 
drawer where the suit has been instituted as against him in time (q). 

In view of the great preponderance of authority on the principle, 
it does not now appear useful to examine the facts of the Indian 
cases to see how far any of them may be distinguishable. 


(l) Hajarimal r. Krishnarav (1881) 6 
Bom. 647 ; Sankana v. VirupaksHapa 
(1883) 7 Bom. 146. 

(m) Krishto Kiahori Chowdhrain v. 
Radha Bomun (1885) 12 Cal. 330. 

(n) Subramania v. Qopala (1909) 33 
Mad. 308. 

(o) Radha V. Kinlock (1889) 11 All* 


310; Ranjit Singh v. Naubat (1902) 24 
All. 504. See also Hazari t. Ghunni Lai 
(1886) 8 AIL 269. 

(p) Pet Bindley, LJ., Carter v. White 
(1883) 26 Oh. Div. 666, 672. There 
leems to be no direct decision. 

(g) Jambu Ramasmmy v. Suitda- 
raraja (1902) 26 Mad. 239. 




MSCHABGB OF SUBETY BY OIVINO TIME TO PRDJOIPAt. 691 


Onarantee under an agreement to give time to judgment debtor.— 
S. 267 a of the Code of Civil Procedure, 1882 (not re-enacted in the 
Code of 1908, in force since January 1, 1909), provided inter alia that 
every agreement to give time for the satisfaction of a judgment 
debt and every agreement for the satisfaction of a judgment debt 
which provided for the payment, directly or indirectly, of any sum 
in excess of the sum due or to accrue due under the decree should be 
void unless it was made with the sanction of the Court , and unless in 
the case of an agreement to give time it was made for consideration 
which the Court deemed reasonable rmder the circumstances of the 
case. Where such an agreement was entered into between a decree- 
holder and a judgment debtor without the sanction of the Court, and 
a guarantee was given for the performance of the agreement, the 
question might arise whether, the original agreement being void for 
want of sanction, the surety was discharged under the provisions of 
this section. This point, which was raised in Iknjil Singh v. Naubat (r) 
but was not decided, is now of no importance. The case where an 
agreement is void because of the disability of one of the parties there¬ 
to to enter into it stands upon a different footing, for the surety in 
that case would be held liable as a principal (s). 

135.-A contract between the creditor and the principal 
Discharge of sure debtor, by w'liich tbc creditor makcs a com- 
Sco^mmds'S'th; position with, or promises to give time to, 
gives time to, or omottosuc, thc principal debtor, discharges 

agrcM not to sue, r x j. 

principal debtor, the surety, unless the surety assents to such 
contract. 

Contract to give time to principal debtor.—The leading English 
cases have already been cited under the preceding section. 
The earliest decision, one commonly referred to in modem books, 
dates from 1795 ((). The general principle was thus stated ; “ It is 
the clearest and most evident equity not to carry on any transaction 
without the privity of him who must necessarily have a concern in 
any transaction with the principal debtor. You cannot keep him 

(f) (1902) 24 All. 504, 006. there. 

(») See Kaehiba v. Shripat (1894) 19 (I) Beu v. Berrington, 2 Ves. Jr. 540, 

Bom. 697, and the English cases cited 3 R. R. 3 (Lord Loughborough). 
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U6. bound and transact his affairs (for they are as much his as your own) 
without consulting him.” 

A nominal giving of time may have the effect, in substance, of 
accelerating the creditor’s remedy, as where, having commenced an 
action against the principal debtor, the creditor took a recorded ack¬ 
nowledgment of the debt and undertook not to enforce it before a 
certain day, which, however, was earlier than the time at which he 
could have obtained judgment in the action in the ordinary course. 
In such a case the surety, being manifestly not prejudiced, is not 
discharged («). • 

A contract whereby the creditor promises to give time to the 
principaldebtor must be distinguished from an uneonditional contract 
not to sue him. In the former case, the remedy of the creditor is 
merely suspended until the determination of the fixed period ; in the 
latter case, the principal debtor is completely released from his obli¬ 
gation so as to entitle the surety to a discharge under s. 134, apart 
from the specific provisions of this section. In either ease, the mere 
formation of the contract is sufficient to operate as a discharge of the 
surety irrespective of any forbearance that may be exercised under it. 
The reason of this rule appears to be that a surety has a right, imme¬ 
diately on the debt becoming due, to insist upon proceedings being 
at once taken by the creditor against the principal debtor, and any 
contract that would prevent the creditor from suing him would be 
inconsistent with that right (s. 139) (®). But the contract must be a 
binding one supported by consideration; forbearance to sue, therefore, 
exercised in pursuance of an agreement without consideration, ivould 
not discharge the surety, as it does not amount to anything more than 
“ mere forbearance ” within the meaning of s. 137 (ic). It is not neces¬ 
sary that the contract should be express: a tacit or implied contract 
inferred from the acts of the parties is equally binding as an express 
one. Thus the acceptance of interest in advance by a creditor 


{«) Uulme V. Coles (1827) 2 Sira. 12; 
29 R. R. 52. Similarly tho surety is not 
discharged by the creditor’s innocent 
acceptance from tho principal debtor of 
a payment which is in fact a fraudulent 
pHifcrence: Pelly v. Cooke (1871) 
L. R. 6 Q. B. 790. 


(tj) See Protab Ckunder v. Ooiir 
CAtfnder(1878) 4 Cal. 132, 134. 

(w) Damodar Das v. Muhammad 
Husain (1900) 22 AIL 351 ; Makaraj 
Pahadur Sing v. Basunla Kumar (1913) 
17 Cal. W. N. 695, 697-698, 
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operates as a general rule as an agreement to givetime to the prinoipd 
debtor and consequently as a discharge to the surety ; for the creditor 
is in that event precluded from suing the principal until the time cover¬ 
ed by the payment in advance has expired (r). But the surety will 
not be discharged if he consents to the contract. Such consent may 
be a general one, and it has been held by the Judicial Committee that 
a stipulation between a oreditor, principal debtor, and a surety that 
the surety should not be released by any dealings between the creditor 
and the principal debtor, followed by a contract to give time to the 
principal debtor, does not discharge the surety (y). 


Si. > \ 
136, iMi 


Contrary agreement.—The operation of the rule as to giving time 
to the principal debtor may be excluded by express agreement. If 
the instrument creating the debt and the suretyship declares that the 
surety or sureties shall be taken, as between themselves and the cre¬ 
ditor, to be principal debtors, and shall not be released by reason of 
time being given, or of any other forbearance, act, or omission of the 
oreditor which, but for this provision, would discharge the sureties, 
then any defence on these grounds is effectually barred, and it is 
urmecossary to consider whether the facts would otherwise raise it (z). 


' Surety not dis¬ 
charged when agree¬ 
ment made with 
third person to 
give time to 
principal debtor. 


136.—Wliere a contract to give time to 
the principal debtor is made by the creditor 
with a third person, and not with the princi¬ 
pal debtor, the surety is not discharged. 


Hlu$tration. 

C., the holder of an overdue bill of exchange drawn by A. as surety 
lor B., and accepted by K, contracts with M. to give time to B. A. is 
not discharged. 

“ It is dear that when the creditor enters into a binding contract 
with the principal debtor to give him time without the assent of the 
sureties, and without reserving hie remedy against the sureties, such 


(r) Kali Prasanna v. Ambica Charan 
(1872) 9 B. L. R. 261 ; Protab Ckundtr 
T. Qow ChmdtT, supra ; Qourchandra 
V. ProfapcAoBdraf 1880) 6 Cal. 241, where 
it was found that the surety consented 
to advance interest being token. 6eo 
also Pundtanun Qhoae r. Daly (1875) 
38 


15 B. JU H. 331, and the observatioae 
of Pchear, J., at p. 338. 

(y) Hodges v. Ddhi and London 
Bank, Ltd. (1900) 23 AU. 187, 147 
LR, 27 Ind. Ap. 168. 

(c) Greenvood v. Francis [1809] 1 
Q. B. 312, a A. 
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giving of time discharges the sureties.But, to produce this 

result, two things are necessary. There must be a binding contract 
to give time, capable of being enforced ; and the contract must be 
with the principal debtor. If merely made with a third party it will 
not do, as was decided in Frazer v. Jordan («), where in an action 
by the bolder against the drawer of a bill of exchange it was held to 
be no defence to the drawer that the holder had, without the drawer’s 
consent, made a binding contract with a third party to give time to 
the acceptor, in consideration of an undertaking by the third party 
to see the bill paid.” (6). 


137.—Merc forbearance on the part of the creditor to 
sue the principal debtor or to enforce any 

Creditor’s for- . , . . . . ^ 

iwarancp to nuo docs othfr remedy against him does not, m the 

not discharge surety. , * • • • , i . . 

alisence of any provision in the guarantee to 
the contrary, discharge the surety. 


Illustration. 

B. otres to 0. a debt guaranteed by A. The debt becomes payable. 
0. does not sue B. for a year after the debt has become payable. A. is not 
discharged from his suretyship. 


“ Mere forbearance."—“ If you agree with the principal to give 
him time, it is contrary to that agreement that you should sue the 
surety, because if you sue the surety you immediately turn him upon 
the principal, and therefore your act breaks the agreement into which 
you have ente'cd with the principal.” But this applies only where 
there is a binding agreement. “ It is not simply neglecting to sue 
the principal which would have any effect upon the surety, but there 
must be a positive agreement with the principal that the creditor 
will postpone the suing of him to a subsequent period ” (c). 

S. 135 deals with the case in which a surety is discharged by a 
contract between the creditor and the principal debtor, entered into 
without the surety’s consent, to give time to, or not to sue, the prin¬ 
cipal debtor. This section deals with the case of “ mere forbearance” 


(o) 8 E. & B. 303 ; 112 R. R. 672. (c) Oriental Financial Corporaiion t. 

(6) Clarke v. Bisky (1889) 41 Ch. D. Overend, Oumetj & Co, (1871) L E, 
422, 434, per North, J. 7 Ch. 142, 160 (Lord Hatherley); 
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to sue, 08 distinguished from forbearance springing from a contract (d) 
and provides that the surety shall not be discharged in such a ease. 
Now the forbearance to sue, which does not arise from a contractual 
obligation, may be exercised for a period short of the period of limi¬ 
tation prescribed for the suit, or it may continue until the expiration 
of the limitation period. The illustration to the section affords an 
instance of the former case, the limitation period for the suit being 
three years, and the forbearance exercised only for a year. The 
surety is not discharged in such a case, and it is equally clear that he 
would not be discharged oven it the forbearance continued for a longer 
period, provided it fell short of the period of limitation. It seems 
moreover, according to the weight of decision and English opinion, 
that it makes no difference if the forbearance continues until the 
period of limitation has elaped (see on s. 134, pp. 1)87, 688, above). 

138 .—Where there are co-sureties, a release by the 
creditor of one of them docs not discharge 

Rele&8« of one • i i • 

oo-fur©ty doei not the Others ; neither does it free the surety 
discharge othen. released from his responsibility to the 

other sureties. 


Beleass of one of several sureties.—This section is a neces.sary con¬ 
sequence of the principle laid down in s. 44, and must bo taken as a 
deliberate extension of a rule which in the common law is limited to 
the case of co-sureties contracting severally and not jointly. Only 
where co-sureties have contracted jointly—that is, where the joint 
suretyship of the others was part of the consideration for the contract 
of each—does a release of one of them by the creditor discharge the 
others (e). “ The release of a surety discharges a joint co-surety, but 
not a co-surety severally bound ” (/). 

The present section appears to abolish this distinction. 


(d) Hajarimal r. KrUhnarav (1881) 
5 Bom. 647, 651 , Damodar Dan v. 
Muhammad Hvaain (1900) 22 All. 351 
(whore it was held that the agreement 
to give time being without considera* 
tion, the case was not one of contract to 
gire time to the principal debtor, but 
of mere forbearance ” within the 
meaning of the section); £anat Prosad t. 


Jotindra Kvmar (1909) 36 Cal. 626. 

(e) Ward v. National Bank of A'ew 
Zealand (1883) 8 App. Ca. 755, 764, 
765. There is some apparent conflict 
in earlier English authorities ; it would 
be useless to discuss this here. 

(/) Leake, 678. Cp. Ex parte Good 
(1877) 6 Ch. Div.46. 


88 . 

IS?, 1« 
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J. 189» 139 If the creditor does any act which is inconsistent 

, , with the rights of the surety, or omits to do 

Discharge of y ^ *' 

enrety by creditor’s any act which his duty to the Surety requires 

act Of omisaitm ^ x 

impairing surety’s nim to do, and the eventual remedy of the 
erentMi remedy. Jjijjjggif against the principal debtor is 

thereby impaired, the surety is discharged (g). 

llluiralionK. 

(a) B. contracts to build a ship for C. for a given sum, to be paid 
by instalments as the work reaches certain stages. A. becomes surety to 
C. for B.’s due performance of the contract. C., without the knowledge of 
A. prepays to B. the last two instalments. A. is discharged by this prepay¬ 
ment. [Calvert v. London Dock Co. (1837) 2 Keen, 638 ; 44 R. R. 300, with 
immaterial variation of facts.] 

(b) C. lends money to B. on the security of a joint and several pro¬ 
missory note mode in C.’s favour by B., and by A., os surety for B., to¬ 
gether with a bill of sale of B.’s furniture, which gives power to C. to sell tho 
furniture, and apply tho proceeds in discharge of tho note. Subsequently 
C. sells the furniture, but, owing to his misconduct and wilful negligence, only 
a small price is realised. A. is discharged from liability on tho note. (Perhaps 
suggested by WaUon v. AUcock (1853) 4 D. M. G. 242, where tho creditor by 
negligence lost tho benefit of an additional remedy against the principal 
debtor.] 

(o) A. puts M. as apprentice to B., and gives a guarantee to B. for 
M.'8 fidelity. B. promises on his part that he will, at least once a month, see 
M. make up the cash. B. omits to see this done, as promised, and M. 
embezzles. A. is not liable to B. on his guarantee. 


Act or omission of creditor tending to impair surety's remedy.— 
The language of this section appears to be derived from a statement of 
the law in Story’s Equity Jurisprudence, s. 325, adopted by the Court 
of Exchequer in 1860 (h). 

Observe that the injurious quality to be considered is tendency to 
diminish the surety’s remedy or increase his liability. Transactions 
having an immediate tendency to cause or permit the principal debtor 
to make default are only one species of those to which the eurety 


(g) Cp. B. 133, p. 683 above. A cer- (A) Waila v. Shti^toor^, 6 H. & 
tain number of o&scs may equally well H. 235 ; 7 H. & N. 363 ; 120 R. R. 
bo considered as falling within either 659 ; 126 R. R. 471. 

Bcction. 
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may ohjeot. “ In almost every case where the aiuety has been re- 8. 
leased, either in consequence of time being given to the principal 
debtor, or of a compromise being made with him, it has been contend¬ 
ed that what was done was beneficial to the surety, and the answer 
has always been, that the surety himself was the proper judge of 
that, and that no arrangement different from that contained in his 
contract is to be forced upon him; and bear ingin mind that the surety, 
if he pays the debt, ought to have the benefit of all the securities 
possessed by the creditor, the question always is whether what has 
been done lessens that security ” (i). 

But mere passive acquiescence by the creditor in irregularities 
on the part of the principal debtor such os laxity in the time and man¬ 
ner of rendering accounts by a collector of public moneys whoso 
fidelity is guaranteed, will not of itself discharge the surety (y). 

Neither is the surety discharged from liability for the principal 
debtor’s default in a manner within the terms of the guarantee because 
that default would not have happened if the creditor had exercised 
all the powers of superintending the performance of the debtor’s 
duty which he could have exorcised consistently with the contract. 

The employer of a servant whose duo performance of work is gua¬ 
ranteed docs not contract with the surety that ho will use the utmost 
diligence in checking the servant’s work {k). “A surety cannot claim 
to bo discharged on the ground that his position has been altered by 
the conduct of the person with whom he has contracted where that 
conduct has been caused by a fraudulent act or omission against 
which the surety by the contract of suretyship has guaranteed the 
employer ” (1). 

But if the employer of a servant whose fidelity has been guaranteed 
continues to employ him after a proved act of dishonesty, the surety 
is discharged (m). 

(») Lord Laogdale, Calvert v. London anco of contract for public works. Th« 

Dock Co., 2 Keen, at p. 044, 44 R K. work was scamped, and the H»feots 
at p. 304. fraudulently concealed from the town 

(;■) Mayor of Durham v. Fowler council’s engineer and his deputy). 

(1889) 22 Q. B. a 394. (1) Bowon, L.J. [1892] 2 Q. B. at 

{k) Mayor of Kingston-upon-HnU v. p. 504. 

Harding [1892] 2 Q. B. 494, C. A. (Sub- (m) Phillips v. FoxaU, L. E. 7 Q.B. 
joot ol guarantee was due perform- 666, p. 577 abore. 



598 


THE INDIAN CONTRACT ACT. 




Act or omission impairing surety’s eventual remedy.—The 
case ia which a party is discharged by an act or omission of the credi¬ 
tor, of which the legal consequence is the discharge of the prinoipai 
debtor, has been dealt with in s. 134, p. 687 above. Under the present 
section a surety will be discharged by acts or (subject to the caution 
above given) omissions of the creditor specified therein which, though 
not having the legal consequence of discharging the principal, impair 
the eventual remedy of the surety against him (n). 

Where the liability of a surety guaranteeing payment by a judg¬ 
ment debtor of the amount of a decree by instalments was expressly 
made dependent on the execution of the decree by the decree-holder 
on the occurrence of a single default, it was held that the omission to 
execute the decree on the happening of the default until execution 
had become time-barred discharged the surety under the provisions 
“of this section (o). The decision was based on the ground that the 
de'ctce-holder owed a duty to the surety under the terras of the gua¬ 
rantee, and that the failure to perform that duty imtil the decree 
became defunct by lapse of time must necessarily have impaired the 
“ eventual remedy” of the surety against the judgment debtor. 

As to negotiable instruments, it is specially provided by Act 
XXVI of 1881, s. 39, that “ whom the holder of a negotiable instru¬ 
ment without the consent of the indorser, destroys or impairs the 
indorser’s remedy against a prior party, the indorser is discharged 
from liability to the holder to the same extent as if the instrument 
had been paid at maturity.” 

140.—■’Where a guaranteed debt has become due, or 
, default of the pyincipal debtor to perform a 

Rights of Borety * 

on payment or' guaranteed duty has taken place, the surety, 

performance. , a n i i 

upon payment or performanee of all that he 
is liable for, is invested with all the rights which the creditor 
had against the principal debtor {p). 


(n) See Pogoae v. The Bank of Bengal 
(1877) 3 Cal. 174, where it was held 
that a deed of trust for the benefit of 
creditors did not impair the “ eventual 
remedy " of the surety against the prin¬ 
cipal debtor; Ohuznavi v. National Bank 
of India (1916) 20 Cal. W. N. 562. 


(o) ifozari v. Chunni Lai (1886) 8 
All. 259. The case resembles, on this 
point, l^ateon v. Allcoek, noted on 
lllustratiop (b), p. 590 above. 

(p) For example, the right to stop in 
transit, an4, in an appropriate case, 
seller’s lien. Where, by the custom of 
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This section lays down a general principle of which the most 
important practical application is to be foundin s.l41. It seems that 
the intention of the Act is to keep alive for the surety’s benefit any 
right of the creditor, under a security or otherwise, which would 
otherwise have been extinguished at law by the payment of the debt 
or performance of the duty. Such an intention, at any rate, is more 
elaborately expressed by the English Mercantile Law Amendment 
Act, 1856 (19 & 20 Viet. c. 97, .s. 5), with which the framers of the 
present Act were undoubtedly acquainted. English Couita of Equity 
had seen their way to put the surety in the creditor’s place for the 
purpose of using all existing securities and remedies, but not to revive 
or save for the surety’s benefits securities which, on payment of the 
debt, ceased to exist by operation of law (q). The practical impor¬ 
tance of this exception or limitation, while it lasted, was boimd up 
with teelmical rules as to the preference of “specialty” over simple 
contact debts which have now largely ceased to be operative in Eng¬ 
land, and were never introduced in British India. 

Early in the nineteenth century the rule was expounded in an 
argument of Sir Samuel Romilly’s which, like another and better 
known one of the same learned counsel (r), has attained the very 
rare honour of being made authorita! ivo by the approval of the 
Court: “The whole doctrine of principal and surety, with all its 
consequences of contribution, etc. (s), rests upon the established 
principles of a Court of Eijuity, not upon contract, except as it may 
be so represented upon the implied knowledge of those principles. 
There is no express contract tor contribution, the bonds generally if 
not universally, being joint and several, creating several obligations 

by each.(The general reason of the equitable doctrines is] that 

a surety is to be entitled to every remedy which the creditor has 


trade, a broker who buya for an undia- 
closed principal iu liable to the seller of 
the goods for tbo buyer’s default, and 
has himself paid the seller, ho is en¬ 
titled to the seller’s lien as against the 
buyer: Imperial Bank v. London and 
St. Katherine Docks Co. (1877) 6 Ch, D. 
19i. 


(q) Sco 2 Wh. & T. L C. 7th ed. at 
p. 561; but the point is now only of 
historical interest evon in England. 

(r) In Hufjuenin v. Baseley. Set 
notes on s. 10, p. 98 above. 

{$) See 83. 146, 147, pp.011:613 
below. 


.s. m 
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•Vi 140^ against the principal debtor; to enforce every security and all means 
oi payment; to stand in the place of the creditor, not onlytbiougb 
the medium of contract, but even by means of securities entered into 
without the knowledge of the surety, having a right to have those 
securities transferred to him, though there was no stipulation for 
that, and to avail himself of all those securities against the debtor- 
This right of a surety also stands not upon contract, but upon a 
principle of natural justico”(«). 

On the same foundation stands the right of the surety who has 
paid the debt, or the portion of it which he guaranteed, to stand in 
the creditor’s place in the administration of the debtor’s estate. The 
principle is undoubted, and the only dilBculty is to be sure whether 
the surety has really guaranteed only a certain part of the debt, or is 
surety for the whole, but with a limit of liability (see on s, 128, p. 571 
above). 

“ When a surety is only a surety for a part of the debt, and has 
paid that part of the debt, he is entitled to receive the dividend which 
the principal debtor pays in respect of that sura which the surety has 
discharged ” (u). In such a case it may be said that “ the right of the 
surety arises merely by payment of the part, because that part, as 
between him and the principal creditor, is the whole.” But a surely 
who has become such, though with limited liability, in respect of the 
entire debt, has no lights by way of subrogation or in preference to 
the creditor until the creditor is fully paid (i.'). 

Moreover, the benefit of this principle is intended to persons who, 
though not actually sureties, are in an analogous position. The in¬ 
dorser of a bill of exchange “ is primarily liable as principal on the 
bill, and is not strictly a surety for the acceptor but “ he has this 
in common with a surety for the acceptor, that ” after notice of dis¬ 
honour “ he is entitled to the benefit of all payments made by the 
acceptor, and is entitled, on paying the nolder, to be put in a situ¬ 
ation to have a right to sue the acceptor” (w). 


(!) Cmylhomt v. SwiiAvne (1890) 
14Vm. 160; 9RS. 264i«idM« lard 
Eldon’s judgmsnt, 14 Vos. 169 : 9 K.R. 
270. 

(tt) Gray v. Seshham (1872) L. R. 


7 Ch. 680, 683, per Mellish, L. /. 

(v) Be Sm [1896] 2 Q. B. 12. 13. 
(tf) Diiwtn Fox A Oo. r. Ifyrth aiU 
South WaUe Bank (1880) 6 App. Os. 
1, 18, per Lord Blackburn. 


surety’s jaasi; TO BBrnanr of sEcuBims. ; eol 


A surety (or person in a similar position) who has paid his prin* •' 
cipal a debt is entitled, in the practice of the English Courts, to the 
same rate of interest as a stranger who has made advances («). 

See as to the right of a payer of a bill of exchange for the honour 
of any party liable iijwn it the provisions of the Negotiable Instru¬ 
ments Act XXVI of 1881, a. 114. 

Wl. A surety is entitled to the benefit of every security, 

which the creditor has against the principal 
Surety 9 right to , , . 

henefit of creditor’s oeotor at the time when the contract of 

securities. surety-ship is entered into, whether the 

surety knows of the existence of such security or not; and, 

if the creditor loses or, without the consent of the surety, 

(larts with such security, the surety is discharged to the 

extent of the value of the security (?/). 

Illusiralions. 

(ft) 0. advances to B., bis tenant, 2,000 rupees on the guarantee of A. 

0. has also a further security for the 2,000 rupees by a mortgage of B.’s 
furniture. C. cancels the mortgage, B. becomes insolvent, and C. sues A. 
on his guarantee. A. is discharged from liability to the amount of the 
value of the furniture. [Op. Pearl v. Deacon (1857} 1 Be. G. & J. 401, where 
the creditor, being also the debtor’s lessor, destroyed the security on the 
furniture by distraining for rent {which in English law is a paramount 
right).] 

(b) C., a creditor, whose advance to B. is secured by a decree» 
receives also a guarantee for that advance from A. C. afterwards takes B.’a 
goods in execution under the decree, and then, without the knowledge of 
A., withdraws the execution. A. is discharged. [Jllai/hew v. OrichU (1818) 

2 8w. 185; 10 R. R. 57.] 

(c) A., as surety for B., makes a bond jointly with B. to C,, to secun 
a loan from C. to B. Afterwards C. obtains froni B. a further security for 
the same debt. Subsequently C. gives up the further security. A. it not 
discharged. [The modem doctrino of English equity is contra; see - 
below.} 

Bnrety’s right to benefit of securities.—“ As a surety, oa paynieut 
of the debt, is entitled to all the securities of the creditor,whether he U 
aware of their existence or not, even though they were given after the 


(z) Re Btulah Park EataU (1872) (y) Sm ». 189, p, 696, abqvtt. 

L. R. 15 Eq. iZ. 
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Ml. contract of suretyship (*), if the creditor who has, or ought to have 
had, them in his full possession or power loses them or permits them 
to got into the possession of the debtor, or does not make them effec¬ 
tual by giving proper notice, the surety to the extent of such security 
will bo discharged. A surety, moreover, will be released, if the cre¬ 
ditor, by reason of what he has done, cannot, on payment by the 
surety, give him the securities in exactly the same condition as they 
formerly stood in his hands” (a). 

“ The surety in effect bargains that the securities which the cre¬ 
ditor takes shall be for him, if and when ho shall be called upon to 
make any payment ” (h), or if a settlement of accounts is otherwise 
required, e.p., if the surety brings a redemption suit in respect of a 
security given by him (c). The creditor, however, is not bound to 
use extraordinary, or, it would seem, any, diligence about preserving 
or retaining a security which is in fact worthless (d). 

It will be seen that the present section, by limiting the surety’s 
right to securities held by the creditor at the date of his becoming 
surety, has adopted a view which was still not wholly abandoned 
in England when the Act was framed (e), but which has for a good 
many years been treated as untenable. One cannot help suspecting 
that this is not deliberate policy, but merely codification of equity 
somewhat out of date. 


(r) Sm judgment ol Hell, V.-C., in 
forba r. Jackton (1882) 19 Ch. D. 616, 
619. 

( 0 ) 2 Wli. & T. L a 4th ed. 1002 
(7tb ed. 600, with some verbal altera* 
tion), approved by Hannen, J., Wvljf 
T, Jay (1872) L. R. 7 Q. B. 766, 764 ; 
as to the last point, Pledge v. Bua3 
(1860) Johns. 663. 

(i) See judgment of Hall, V.-O., in 
Forbei v. Jackson, last note but one. 

(c) Dixon V. Steel [1901] 2 Ch. 602 
(surety, who had not been called on for 
payment, entitled to be credited in 
account with proceeds of security given 
by principal debtor). “ It certainly is 


not the law that a surety has no rights 
until ho pays the debt due from hk 
principal p. 607. 

(d) Bainbow v. Juggina (1880) 6 
Q. B. Div. 422 (a policy on the debtor’s 
life which had lapsed by non-payment 
of premiums). 

(e) Blackburn, J., seems to have 
thought the point doubtful in 1876. See 
Polak V. Everett, 1 Q. B. D. at p. 676. 
We do not believe he would have found 
many equity lawyers to share his doubt. 
Vgar Sen v. Lakmichand (1910) 32 All 
638: see Pearl v. Deacon (1867) 1 De 
a & J. 461:116 R. R. 89. 


surety’s right to benefit of SECURrms. <J08 


The rule is not confined to securities in any technical sense. A 
surety is entitled to the benefit of the principal debtor’s set-off against 
the creditor, if it arises out of the same transaction; this follows 
from the surety’s right to be indemnified by his principal, combined 
with the equitable maxim of avoiding cir. uity of action (/). 

The High Court of Bombay has cited the reason of the present 
rule as laid down by Turner, V.-C. (g): “ I take it to be, because, as 
between the principal and surety, the principal is under an obligation 
to indemnity the surety [see s. 145, p. G08, below]; and it is, as I 
conceive, from this. obligation that the right of the surety to the 
benefit of securities held by the creditor is derived.” 


“ To the extent of the value of the security.”—Where a creditor 
sued the principal debtor and the surety on a mortgage bond, and in 
his plaint formally relinquished his claim against part of the mort¬ 
gaged piojicrty which was worth the amount guaranteed by the 
surety, it was held that the surety was discharged (/»). 

When surety becomes entitled to benefit of creditor’s securities.— 
Under s. 140, a surety is inve.«ted with the rights of the creditor 
as against the principal debtor upon payment or performance of all 
that he i<i inbk for. The words last italicised are not repeated 
in the present section. The Act does not lay down at what point of 
time the surety is entitled to have the creditor’s securities made over 
to him wholly oi in part, whether it is when the debt of the creditor ig 
paid off, or when the .surety pays the amount of his guarantee. The 
point arose in Goverdhandas v. Bank of Bengal (t), where it was held 
that a surety was not entitled to the benefit of a portion of the cre¬ 
ditor s securities until the whole of the debt duo to the creditor was 
paid off. In that case a surety who had guaranteed an aliquot and 
defined portion of a past due debt secured by a mortgage claimed to be 
mtitled, on payment by him of the portion of the debt which he had 


(/) Bechermitt t. Lewi» (1872) L. R. 
I C. P. 372. 

(j) Yonge t. Iteijnell (1852) 0 Hare, 
it pp. 818, 819 j Goverdhandas v. Bank 
tf Bengal (1890) 15 Bom. 48, 63. The 
acts of the case in Hare were compli- 
:ated bj fraud, and are not thought 


useful for any purpose of illiutration. 
Cp. Sir S. Romiliy’s argument in Cro/y- 
thorne v. Swinburne, p, 699 above. 

(A) Narayan v. Ganeak (1870) 7 B. 
H. C. A. C. 118. 

(i) (1890) 16 Bom. 48. 


S. 141. 
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guaranteed, to share in the mortgage in proportion to the amount 
of the debt which he had guaranteed and paid before the mortgagee 
had been paid the full amoimt of his mortgage debt. Farran, J., 
in rejecting the surety’s claim, said : “ It seems to me to be a strange 
doctrine that a creditor not fully secured by a mortgage who obtains 
the benefit of a surety for part of his mortgage debt in order to further 
secure himself, by that very act is deprived of portion of the security 
the inadequacy of which was a reason for demanding the surety ; or 
that a person advancing say Ks. 10,000 on a mortgage which is valued 
only at Es. 5,000 and has Es. 5,000 of his advance guaranteed by a 
surety, is only in reality secured to the extent of Es. 7,500 by reason 
of the surety’s right to claim the benefit of half the mortgage security 
on paying his half of the debt. To hold so would, I think, defeat the 
intention of the parties to such a transaction. A principle of equity 
is seldom adopted which has that effect. If such were the result 
of s. 141 of the Contract Act, I should e.xpect to find the wording of 
s. 140 repeated in s. 141. The stiiking difference in the language of 
the two sections is a strong argument against the plaintiff’s conten¬ 
tion ” (/). 

142. --Any guarantee ivliieh lias boon obtained by 

means of misrepresentation made by the 
Guatantoe obtain, creditor, or with liis knowledge and assent, 

ed by imsrepresca- ° . 

tation invalid. concerning a material part of the transaction, 
is invalid. 

The English authorities on the subject-matter of this aud s. 143 
will bo best dealt with together under that section. 

143. —Any guarantee which the creditor has obtained 

Guarantee obtain- by msaiis of keeping silencc as to material 
<>d bv concealment . , . . ,. i 

inraiid. circumstancc IS invalid. 

Illuslrations, 

(^) A, engages B. as clerk to collect money for him. B. fails to account 
for some of hU receipts, and A., in consequence, calls upon him to fumiali 
security for hU duly accounting. 0. gives his guarantee for B.'s duly 
accounting. A. does sot acquaint C. with B.’s previous conduct. B. 


(j) 15 Bom. p. 64. 
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tft«nr»rd« mikw dehult. The goarintM il mvtiid. [Saillon r. Matikm 
(ISM) 10 CL t F. 934 ; 50 R. R. 308 (F)). 

(b) A. guarantees to C. payment for iron to be supplied by him to B. 
to the amount of 2.000 tons. B. and C. have privately agreed that B. 
should pay five rupees per ton beyond the market price, such eacMS to be 
applied in liquidation of an old debt. This agreement is concealed from A. 

A. is not liable as a surety. [Pidcoet v. Bishop (1326) 3 B. & C. 806; 27 B. R. 
430.) 

Guarantee obtained by misrepresentation or oonoealment,— 
English law is settled that, although the contract of suretyship is 
“ one in which there is no universal obligation to make disclosure”— 
that is, it is not, like a contract of insurance, liable to be avoided by 
the mere non-disclosure of any material fact whatever—still the surety 
is entitled to know so much as will tell him what is the transaction 
for which he is making himself answerable ; and he will be discharged 
if there is either active misreprcsentatic n of the matter by the creditor, 
or silence amounting in the circumstances to misrepresentation. “Very 
little said which ought not to have been said, and very little not said 
which ought to have been said, would be sufficient to prevent the 
contract being valid ”(J). 

“ It is the duty of a party taking a guarantee to put the surety 
in possession of all the facta likely to affect the degree of his responsi¬ 
bility; and if he neglect to do so, it is at his peril.A surety 

ought to be acquainted with the whole contract entered into with 
his principal ” (m). 

Thus where a surety guarantees an agent’s existing and future 
liabilities in account with his employer, and the agent is in fact 
already indebted to the employer for more than the full amount of 
the guarantee, and the statements made about his position are 
calculated to mislead, though not false in terms, this is evidence of 
mat rial misrepresentation on the creditor’s part (n). 

(F) Mem followed, «,d (I) Fry, J., Dame, v. Lonim owd 

the dlBtuicUon between such intrinsic Provincial Marine IneumnceOo. (1878) 
circumstMicea m were here not die- 8 Cb. D. 469 476 
closed, and extrinsic one, such u s („) Bsyley, J., ,„d Littledaln, J, 
state of account, as in Hamilton v. Pidcoch v. Biihop, 27 R. R. at pp. 433 
Walton, note ( 0 ), p. OO 6 , below, ex- 435. ’ 

plained: L 0. 0. Co. v. Holloway (a) Lee r. Jonet (1863) 17 C B 
[1912] 2 K. B. 72, C. A. N. S, 482, Ex. Ch. A minority of the 


8 - 141 . 
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i. 141. But it is not every disclosure that a surety can require. Where a 
customer’s credit with his bankers is guaranteed, the fact that the 
new credit is to be applied to paying off an existing debt of the custo¬ 
mer to the bank is not such as need be disclosed. For this is nothing 
out of the ordinary course of business, but rather to be expected. 
The test is “whether there is anything that might not naturally be 
expected to take place between the parties who are concerned in 
the transaction, that is, whether there be a contract between the 
debtor and the creditor to the effect that his position shall be different 
from that which the surety might naturally expect” (o). The 
creditor’s description of the transaction to be undertaken, if it makes 
no mention of any such circumstance, implies a representation that 
there is none (p). 

Accordingly the creditor is not bound to tell the surety that the 
intended guarantee is to be in substitution for a former one given 
by some one else (j). Where the solvency of a surety for a debt is 
guaranteed in turn, the terms of the loan as between the creditor 
and the original debtor are not material for the last-mentioned 
guarantor’s risk, and non-disclosure of them is no defence to an 
action on his guarantee (r). 

To avoid a guarantee under this section it must be proved not 
only that there was silence as to a material circumstance, but that 
the guarantee was obtained by means of such silence (s). The 
meaning of the words ‘ keeping silence’ in this .section was considered 
by Sargent, C. J., in a Bombay case (1). The expression “ keeping 
silence ”, said the learned .Judge, “ clearly implies intentional 


Court dissented strongly on the facts, 
holding that it was the debtor’s business 
to inform the sureties of his linanciat 
condition, and theirs to inquire of him 
rather than of his employers- Generally 
a surety is not the less bound though 
be may have acted on some misrepresen¬ 
tation made by the debtor : Debendra 
Nath DuU V. Adm.‘Qen. of Btngal 
(1906) 33 Cal. 713, 756. 

(o) Hamilton v. IVaison (1846) 12 Cl. 
itV. 109, 119; 69 R. R.68, 65 (Lord 
Campbell). 


(p) Lee V. Jonet, note (n) last page, 
judgment of Blackburn, J. 

{q) North British Insurance Co. t. 
Lloyd (1864) 10 Ex. 523; 102 R. R. 686. 

(f) Seaton v. Burnand [1900] A. C. 
135. 

(s) Per Cur. in Seentnry of StaU 
for India v. Nilamekam (1883) 6 5Iad. 
406, 408. 

(0 Balkrishna v. Bank of Bengal (1891) 
16 Bom. 586, 691. See also Delhi and 
London Bank v. ifitn(er(187l) 3 N-W.P 
264. 
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ooncealraent aa distinguished from mere non-disclosure, which no 8 . 
doubt is of itself a fatal objection in insurance policies, and 
virtually, we think, expresses what is laid down in North British 
Insurance Co. v. Lloyd (»), that the withholding must be fraudulent, 
which necessarily must be the case when a material circumstance 
is intentionally concealed.” 

“ Material circumstance.”—As to what amoimts to this, further 
illustrations are afforded by the following cases:— 

1. A. becomes surety to a bank for B.’s conduct as Ihajinchi, 
whose duties are to examine, verify, and guarantee all native signa¬ 
tures or documents for money. Before bis appointment as khajanchi 
B. held the office of an ordinary clerk in the bank, and it was 
arranged between B. and the bank that he should continue to fill that 
office also. The bank do not acquaint A. with this part of the 
agreement. A. is liable as a surety (o). 

2. In the above case, after B. assumes the office of khajanchi, 
the bank discovers that the names on certain bills discounted with 
them are forged, and they make a claim upon B., but B. repudiates 
his liability. The bank do not acquaint .4. with this far t, and B. is 
allowed to continue in his office,and subsequently makes defalcations. 

A. is liable as a surety, tor it could not have been assumed that B. 
was infallible in detecting forgeries, and the guarantee could not be 
said to be founded on that assumption (ic). 

3. A. purchases an ahkari farm from Government subject to his 
furnishing the required security for the duo fulfilment of the con¬ 
ditions of the lease. A. fails to furni.sh the security, and the farm is 
resold at his risk and on his account at a loss of Rs. 4,000, for which he 
becomes liable. A. purchases the farm at the resale, and B. stands 
surety lor the performance of the conditions of the lease. B. is not 
informed by Government of A.’s liability for Rs. 4,000. B. is liable 
as a surety, the guarantee not extending to the liability for 
Rs. 4,000 (x). 


(«) iO Ei. 623, 632 i02 U, R. 686, {w) Bathiihna v. Bank of B'.nq(A, 

424. last note. 

oamnsnna r. Bank of Bengal (r) Secrelart/ of Slate for India t. 
(1821) 16 Bom. 685. Nilamekam (1883) 6 Mad. 406, 410, 
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I4344lt language of these two sections, 142 and 143, is not very well 

* fitted to exclude doubts whether they go beyond tiie English autho¬ 
rities or not. S. 143 might be read so as to impose on the creditor 
an unqualified duty of giving the surety full information of all mateiial 
facts. But the words “ obtained by means of keeping silence,” coup¬ 
led with the fact that the illustrations are both taken, with no sub¬ 
stantial cliange, from English decisions, appear to limit the operation 
of the section to cases of wilful concealment which in fact amounts 
to a misrepresentation of what the surety is undertaking. 

144. —^Whero a person gives a guarantee upon a contract 

that a creditor shall not act upon it until 
tr^tS wedto"' another person has joined in it as co-surety, 
guarantee is not valid if that other person 
does not join. 

A surety who “entered into the obligation upon the understand¬ 
ing and faith that another person would also enter into it... .has a 
right in equity to bo relieved on the ground that the instrument has 
not been executed by the intended co-surety ” (y). Whether such a 
contract is to be inferred from the transaction as a whole is conceiv¬ 
ed (apart from the construction of any written document) to be purely 
a question of fact. The rule will not be extended to cases of joint 
and several obligation where the transaction is not really a guarantee, 
though that word may be used, but a primary undertaking (s). 

145. —In every contract of guarantee there is an implied 
Implied promise Piom'se by the principal debtor to indemnify 

to indemnify surety, gurety) and the surety is entitled to 
recover from the principal debtor whatever sum he has right¬ 
fully paid under the guarantee, but no sums which ha has 
paid wrongfully. 


The surety bond in tliia case was exe* 
euted before the Contract Act came 
into force, and the Court stated that, 
whether i. 143 did or did not embody 
the rule of English law, the case was 
to be decided according to the prin, 
«ip)es of English law, and proceeded to 


decide the case accordingly. 

(y) Ewns V. Bremridge (1856) 8 D. 
M. G. 100, 109, per Turner, L. J. Cp. 
Bomer v. Cox., p. 582, above. 

( 2 ) Ex parte Hardirtge (1879) 12 Ch. 
Div. 657. 
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lUuotraliotu, 

(a) B. is indebted to C. and A. is surety for the debt. C. demands 
payment from A., and on his refusal sues him for tho amount. A. defends 
the suit, having reasonable grounds for doing so, but is compelled to pay the 
amount of the debt with costs. Ho can recover from B. tho amount paid 
by him for costs, as well as tho principal debt. 

(b) C. lends B. a sum of money, and A,, at the request of B., accepts a 
bill of exchange drawn by B. upon A., to secure the amount. 0., tho holder 
of the bill, demands payment of it from A., and, on A.’s refusal to pay, 
sues him upon the bill. A., not having reasonable grounds for so doing, 
defends the suit, and has to pay tho amount of tho bill and oo.its. He can 
recover from B. the amount of tho bill, but not tho sum paid fur costs, as 
there was no real ground for defending tho action. 

(c) A. guarantees to C., to tho extent of 2,000 rupees, payment for rice 
to bo supplied by C. to B. 0. supplies to B. rice to a leas amotmt than 2,000 
rupees, but ubtains from A. payment of tho sum of 2,000 rupees in respect 
ef the rice supplied. A. cannot recover from B. more than tho price of tho 
rice actually supplied. 

Surety’s right to indemnity.—The proposition “that, 
aa soon as his obligation to pay is become absolute, [a surety] ha.s a 
right in equity to ho o.xonerated by his prineipaT’((i) is treated through¬ 
out the English authorities as fundamental, and as fiimi.shiug the 
reason for several of tho more specific rules (see p. 003, above). It 
depends in turn on tlie more c.xtensive principle laid dorvn in s, 69 
(p. 37d, above). In the second clause of the section the words “ right¬ 
fully” and “ wrongfully” do not secni felicitous. There is nothing 
wrongful in paying money which one need not have paid, and for 
which therefore one caimot have a remedy over against tho principal 
debtor. One would rather have c.xpectcd “ reasonably” and “ un¬ 
reasonably.” Hero, again, a wider rule is applied to the special case 
of the contract of suretyship (6). Further, it ha.s long been settled 
in England that “ a surety is entitled to come” to the Court “ to 
compel the principal debtor to pay what is due from him,” provided 
that an ascertained debt is actually duo; and this relict is not limited, 
as at one time supposed, to cases where the creditor has refused to 
sue the principal debtor (c). 

(«) Bechermmy. Lewis (\»n) L. E. 79, cited on a. 73, Illustration (j) 
7 C. P. 372, 377. p. 404 , above. 

0) See Agins v. 0. W. CoUteryCo. (c) Atchcraoti v. Tredagar Dry Dock 
[1899j I Q. B. 413, C. A.; Hammond etc., Co. [1909] 2 Ch. 401, 406. 

A Go. T. Bvasey (1887) 20 Q. B. Dir. 

39 
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148. It is not to be inJerred from the language of this section that the 
surety might not, in an appropriate case, be entitled to recover lor 
special damages beyond the sum he has actually been compelled to 
pay. His right is not merely a right to stand in the creditor’s place, 
but is founded on an independent equity (i). 

On the other hand, the surety’s only claim is to be fully indemni¬ 
fied. He cannot compound the debt for which he is liable, and then 
proceed as if he stood in the creditor’s place for the full amount. 
“ Where a surety gets rid of end discharges an obligation at a less 
sum than its full amount, he cannot, as against his principal, make 
himself a creditor for the whole amount; but can only claim, as 
against his principal, what he has actually paid in discharge of the 
common obligation” (e). 

“Whatever sum he has rightfully paid.’’—This expression includes 
“ not only coin, but also property, of whatever kind, which is parted 
with in lieu of money, but not the mere incurring of a pecuniary 
obligation of the creditor in lieu or discharge of the debt owing to 
him” (/). The giving, therefore, by the surety of a promissory note 
jointly with a third party as his surety, though accepted by the cre¬ 
ditor as payment of the debt and not as a mere collateral security 
therefor, caimot be treated as payment as between the surety and the 
principal debtor {g). The reason is that, the principal debtor being 
bound to indemnity the surety, the cause of action cannot be merely 
the procuring by the surety of the principal debtor’s exoneration 
from liability to the creditor, but mast also include the surety being 
himself damnified (h); and the surety cannot be said to be damnified 
unless the payment is actually made. 

Guarantee without concurrence of principal debtor.—Where a 
person becomes a surety without the knowledge and consent of the 
principal debtor, the only rights which he acquires are those given 
by ss. 110 and 141, and not those given by this section (t). 

(d) See per Stirling, J., Badeley v, (f) Per Bhashyam Ayyangar, J., in 
Consolidated Bank (1886) 34 Ch. Biv. PuUi Narayanamurlhi v. Marimutku 
at p. 656. The reversal of the decision (1902) 26 Mad. 322, 328. 

on the main point, 38 Ch. Biv. 236, {g) Ib. 

does not affect this. (h) Ib. 326. 

(e) Heed v. Norris (1837) 2 My. & (t) Muiku Raman y. Chinna Vellayan 

Cr, 361, 375 ; 45 R. R. 88, 94 (Lord (1916) 39 Mad. 965. 

Cottenham). 
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A surety paying a debt which is barred by limitation cannot ba Ss. ’ 
said to have paid “ rightfully” within the meaning of this section (j)< 

146.—Where two or more persons are co-sureties for the 
same debt or duty, either jointly or severally, 

Co'iaroiies liable ^ i it . 

to contribute and whether under tlie same or dinerent 
«qu»Ujr. contracts, and whether with or without the 

knowledge of each other, the co-surcties, in the absence of 
any contract to the contrary, are liable, as between them¬ 
selves, to pay each an equal .share of the whole debt, or of 
that part of it which romain.s uniraid by the princi])a.l debtor. 


Illmtlralions, 

(a) A., B., and C. are sureties to D. for the sum of 3,000 rupees lent to 
S. E. makes default in payment. A., B. and C. are liable, a.s between 
themselves, to pay 1,000 rupees each. 

(b) A., B., and C. are sureties to D. for the sum of 1,000 rupee.s lent 
to E., and there is a contract between A., B, and 0. that A. is to bo respon¬ 
sible to the extent of one-quarter, B. to the extent of one-quarter, and C. 
to the extent of one-half. E. makes default in payment. As between the 
sureties, A. is bable to pay 2 ,'jO rupees, B. 250 rupees, and 0. 500 rupees. 


Contribution by co-sureties.- Tliis has long been elementary. 
The earliest case usually cited settled that the co-sureties need not 
be bound under the same contract and laid down that the right to 
contribution is independent of any agreement for that purpose (it). 

It must be observed that a “surety has no claim against his 
co-sureties imtil he lias paid more than his share of the debt to the 
principal creditor ” (I), for only then docs it become ccr'ain that 
there is ultimately any case for contribution at ail. But a judgment 

(;■) Svja T. PaUmn (1878) Tunj. Davies v. Uimpkrri/s (1840) li M. & W. 
Ror. na 30. 153 ; 55 R. R. 547 ^ 559 , Jt not enough 

(t) Derinj v. Earl of Wiiiehilsm that he has paid more than his share of 
(1787) 1 Cox, 318; 2 Bos. & R. 270 ; a part of tho debt which has become 
1 R. R. 41 ; and seo other judgments due r .S'iiV/p// v. Uurde.ll [1011] 2 Ch. 418. 
citod by Wright, J., in Wolmershm-vn It must he determined by tho circum. 
V. GuUiek [1893] 2 Ch. at p. 523 aqq. stances of each case whether there ia an 
(!) Ex parte Snowdon (1881) 17 Ch. inditisiblc principal debt or severablo 
Bit. 44, 48, per Brett, L.-J,, following debts. 
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0. 148 . against the surety at the suit of the creditor for the full amouat of 
theguaran'ee (or an equivalent process, such as the allowance of 
a claim for the sum in the administration of the surety’s estate) 
will have the same effect as payment for this purpose, and entitle 
the surety or his representatives to a declaration of the right to 
contribution ; it seems that this is a matter of purely equitable juris¬ 
diction (m). The like principles apply to contribution among co- 
trustocs (n). 

All the co-sureties are entitled to share in the benefit of any 
security or indemnity which any one of them has obtained from the 
principal debtor, and this whether they kmew of it or not (o). The 
surety bringing in, under this rule, what he receives from his 
security, may resort again to that security for the liability to which 
he remains subject, and the co-sureties may again claim the benefit 
of participation, and so on until the co-sureties have been fully 
reimbursed or the counter-security exhausted (p). 

There is no right of contribution between persons who become 
sureties not for the same debt, but by distinct and separate obliga¬ 
tions for different portions of a debt {q). Nor is there any such right 
between an ultimate surety for payment of a debt and a person who, 
though a surety as between himself and the principal debtor, has au¬ 
thorised the creditor to treat him as a principal. Where B. joined 
with A. in a mortgage of A.’s property to Z., and agreed to be consi¬ 
dered, as regards Z., as a principal debtor for the whole, though as 
between A. and himself he was a surety, and the debt was insured 
with M., who knew the terms of B.’s engagement, in the name of Z., 
M. undertaking to pay the debt on notice that Z.’s power of sale had 
become exercisable, it was held that M. was a guarantor to Z. against 
the default of both .4. and B., and was not a co-surety with B. (r). 
An express contract between Z. and M. that M. was to be a surety for, 


{m) Wolmcrshausen v. GulUck [1893] 
2 Ch. 614. 

(a) Robinion v. HarUn [1896] 2 Ch, 
416. 

(o) Steel T. Dixon (1881) 17 Gh. D. 
S?6. 

{/.) Berridge t. Berridge (1890) 44 


Ch. D. 168. 

(i/) Coope V. Twynam (1823) Tom, 
£ Ru38. 426 ; 24 R. R. 89. 

(r) Re Denton’s Estate [1904] 2 Ch. 
178, C. A., following the distinction laid 
down in Craydmne t. SvnnbwM (1807) 
14 Ves. 160; 9 R. B. 264. 
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but not B., by way of “ collateral security,” would have the 
same effect («). 

147.—Co-sureties who are bound in 
«uretiM'‘*bo»nd'ta diftcrciit sums are liable to pay equally as 
diflerent »um8. Jljgjj jogpoctivC obliga¬ 

tions permit. 

Jllustralions. 

(a) A., B., and C., assurctio:! 1)., outer intu tlireo novoral bonds, 

OAch in a different penalty, namely, A. in the penalty of 10,000 nijK'OS, B. 
in that of 20,000 rupees,C. in that of 40,000 rupees, eomlitioned for D.’s duly 
accounting to E. D. makes default to the extent of 30,000 rujurs. A., 

and C. are each liable to pay 10,000 rupc'os. 

(b) A., B., and C., as sureties for D., enter into throe several bonds, 
each in a different penalty, namely, A. in the penalty of 10,000 rupees, B. 
i» that of 20,000 rupees, C. in that of 40,000 rupees, conditioned for D.’s 
duly accounting to E. D. makes default to tho extent of 40,000 rupees. 

A. is liable to pay 10,000 rupees, and B. and C. 15,000 rupees each. 

(c) A., B., and C., as sureties for I)., enter into throe several bonds, 
each in a different penalty, namely, A. in a penalty of 10,000 rtipcos, B. in 
that of 20,000 rupees, C. in that of 40,000 rupees, conditioned for f).’e duly 
accounting to K. D. makes default to tho extent of 70,000 rupees. A., B., 
and C. have to pay eaeli tho full penalty of his bond. 


The wording of this section and its clicct as shown by the ilhis- 
trstions are perfectly clear, and the question why it say.s “ eqiiallj’” 
and not “ rateably,” thus making what seerrs an arbitrary departure 
from tho rule as previou-sly understood, is not one wliich we have 
any means of answering. There is no variation between this section 
and tho original drift. 


CHAPTER IX. 

Oe Bailment. 

148.—A “ bailment’" is the delivery o goods by one 
“ Baammt ” to another for some purpose, upon a 

contract that they shall,when the purpose is 
accomplished, be returned or otherwise dis¬ 
posed of according to the directions of the person delivering 


(i) Craj/Uumc t. Sminiurite. (1807) 14 Ves, 160 j 9 B. B. 204. 
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148. them. The person delivering the goods is called the “bailor.” 
The person to whom they are delivered is called the “ bailee.” 

Explamtim.—li a person already in possession of the 
goods of another contracts to hold them as a bailee, he 
thereby becomes the bailee, and the owner becomes the 
bailor, of such goods although they may not have been 
delivered by way of bailment. 

The late Mr. Justice Story’s (<) works on bailment and agency 
acquired a classical reputation, and were largely used in this and the 
sfollowing chapter by the framers of the present Act, on the whole 
with very good results. But, as those works have not been re-edited 
for many years, and have, in England at any rate, ceased to be in 
common use, though fairly recent judicial citations occur, it is not 
thought worth while to furnish the text of the Act, which after all i.s 
its own sufficient authority, with specific references to them. 

Nature of the transaction.—" Bailment” is a technical term 
of the Common Law, though etymologically it might mean any kind 
of handing over (Fr. bailler). It involves change of possession. 
One who has custody without possession, like a servant, or a guest 
using his host’s goods, is not a bailee. But constructive delivery will 
create the relation of bailor and bailee as well as actual, as stated in 
the Explanation. 

The bailee’s duty to deal with the goods according to the bailor’.s 
orders is incidental to the contract of bailment, and arise on the 
delivery of the goods, although these orders may have already been 
given and accepted in such a manner as to constitute a prior special 
contract («). As a matter of pleading this is no longer material in 
England or India, but it might still be material with regard to the 
period of limitation. 


(P Of the Supreme Court of the of authority left him a free hand. He 

United States from 1811 to 1845. Story drew largely on Pothier and other 

was not a subtle or always a thorough civilian writers, 

oritic in dealing with authorities, but (u) Streeter v. Horlock (1822) 1 

he was an admirable exponent of the Bing. 34 ; 25 R. R. 679. 
common sense of the law when the state 
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Bailment is necessarily dealt with by the Contract Act only so 8» MC 
far as it is a kind of contract. It is not to be assumed that without 
an enforceable contract there cannot in any case be a bailment. In 
England the conviction of an infant for the statutory offence of lar¬ 
ceny by a bailee has been upheld (»). “ It is conceived,” says Sir 
R. S. Wright (w),” “that in general any person is to be considered as 
a bailee who otherwise than as a servant either receives possession 
of a thing from another or consents to receive or hold possession of a 
thing for another upon an undertaking with the other jiereon either 
to keep or return or deliver to him the specific thing or to convey 
and apply the specific thing according to the directions antecedent 
or future of the other “ person.” 

The words “otherwise disposed of” in the present section express 
the common law as now understood. “It seems clear that a bailee 
is not the lefis a bailee because he is clothed with authority to sell 
the thing which is bailed to him,” e.g., a factor for sale (i). On the 
whole a bailment may be described as a delivery on condition, to 
which the law usually attaches an obligation to redeliver the goods, 
or otherwise deal with them as directed, when the condition is satis¬ 
fied ; but there may be, in particular case.s, a bailment without an 
enforceable obligation (y). 

Where a chattel is delivered by mistake, the intention being to 
deliver another chattel either with or without conditions, the legal 
result, whatever it may be, is not a bailment; for there is no intention 
at all to deliver the chattel which is in fact dclivercd,and no contract 
with respect to it. The late Lord Coleridge’s opinion “that bailment 
is not a mere delivery on a contract, but is a contract itself” (s), may 
not be a very clear or convincing reason for this proposition, but does 
not affect its truth. The problems which arise in this connection 
are, however, outside the scope of this Act. 

The judgment of Holt, C. J., in Coggs v. Bernard (a) is celebrated 
as the first judicial exposition of this branch of law, as indeed it is 

(tt) iJ, V. McDonald (1886) 16 Q. B. (y) Judgment of Cave, J., B. t. 

D. 323. (No such question could arise McDonald (1885) 15 Q. B. D. at p. 328. 
under the Indian Pena! Code.) (z) R. v. Askwcll (1885) 16 Q. B. 

(tf) Pollock and Wright on p(»sesaioD, 0. at p. 223. 

163. (a) (1703)2 Ld.Kaym.909 ;lSm. 

(x) Sir R. S. Wright, op. cil. 161,162. L. C. 173. 
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B. 148. one of the earliest attempts, outside the law of real property, to giye 
a connected and rational exposition of any branch of the common law 
as a whole. But the somewhat minute distinctions there laid down 
were really taken from the Roman law through Bracton, and, whether 
they were ever operative in the law of England or not, they are not 
adopted in this Act (see s. 151, p. 619, below). 

One result of Holt’s reliance on Bracton is that in later times 
English Courts have felt themselves rather specially free to refer to 
the Roman law in questions on the contract of bailment (6), but this 
is now in India, and probably in England, rather a matter of literary 
curiosity than anything else. 

No bailment where whole property transferred.—Obviously 
no transaction can be a bailment within the. Act which does not 
satisfy the terms of this section. Accordingly there is not a bailment 
if the thing delivered is not to be specifically returned or accounted 
for : and so is the common law. 

A delivery cf property on a contract for an equivalent in money 
or in other commodities (whether like the property delivered or not) 
is a sale or exchange and not a bailment, as where farmers deliver 
grain to a miller to be used by him in his trade, and arc entitled to 
claim an equal quantity of com of like quality orits market price (c). 

An agent authorised to receive payment, and bound to hand over 
to his principal an equivalent sum, but not necessarily the actual 
coin or instruments of credit received by him, is not a bailee (d). 

Similarly the delivery of Government promissory notes to a trea¬ 
sury for cancellation and consolidation into a single note is not a bail¬ 
ment, for there is no contract in such a case that the notes shall be 
returned or otherwise disposed of according to the directions of the 
owner (e). 

Again the relation between e native banker and the person de¬ 
positing money with him in the ordinary way of business is that of 

(6) See the judgment of the Court (d) See Bridges v. Oarrett (1870) 
in Blakmore v. Bristol and ExeUr By. L R. 6 C, P. 461, in Ex. Ch., judgment 
Co. (1858) 8 E. & B. 1035, 1050 ; 112 ot Blackburn, J. 

B. B. 880, 887. («) Bterelary of Stale Jot India in 

(c) Sooth Austidlian Insuranci Co. Cooneil v, Sheo Singh (1880) 2 Ail. 
V. BandeU (1869) L B. 3 P C. 101. 766, 760. 
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borrower and lender, and the money so lodged can be recovered 
only as "money lent” under art. 59 of the Limitation Act, and not as 
“ money deposited” under an agreement that it shall be “ 'payable 
on demand” under art. 60. In the former case the period of limita¬ 
tion runs from the date of the loan, and in the latter from the date of 
demand (/). “ The mere use of the term ‘ deposit’ cannot alter the 
substance of the transaction” (g). It is in each case a question of 
fact whether a transaction amounts to a mere loan or a deposit under 
art. 60 (A). 


Ss.-' ' 

148-lOli 


149. —The delivery to the bailee may be made by doing 
Ddivery to bailee anything which has the cftcct of putting the 
bow made. goods in the possession of the intended bailee 
or of any person authorised to hold them on his behalf. 

See the sections on Delivery (90—94) in the chapter on the Sale 
of Oood.s, pp. 490-502 above. 

The bailor’.s part need not be very active. Mere assent, for 
example, of a giic.st at a phaco of public entertainment to a servant’s 
officious assumption of custody may bo sufficient evidence of deli¬ 
very to make the proprietor of the house a bailee and resjronsible 
for loss (i). 


150 .—The bailor is bound to disclose to the bailee faults 
in the goods bailed, of which the bailor is 

Bailor’s duty to i i • i • ti • e • t 

disclose faults in awaro, and which materially interfere with 
goods bailed. them, or expose the bailee to extra¬ 

ordinary risks; and, if he docs not make such di8clo.sure, he 
is responsible for damage arising to the bailee directly from 
such faults. 


(D Ichha Dhanji v. Natha (1388) 13 
Bom. 338. 

{g) Per Cur. in Kam Sukh v. Broh- 
mogi Doii (1879) 6 C. L. R. 470. 

(A) Uhir Ckunder v. Jibun Kumari 
(1888) 16 Cal 26; Perundevitayar v. 
Namnalcar (1895) 18 Mad. 390; Dorab- 
ji T. Munckerji (1894) 19 Bom. 352, 
jO »pp. ib., p. 776. Cp. Be Tidd [1893] 


3 Ch. 154,where there seems to bo some 
want of adequate distinction between a 
deposit of specihe goods or coins and a 
deposit in the banking sense, i. €., 
a loan not immediately repayable, 
though the decision is clearly correct. 

(•) UHzen v. Nicols [1894] 1 Q. R 
92, which really decides reiy littla. 
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If tlie goods are bailed for hire, the bailor is responsible 
for such damage, whether he was or was not aware of the 
existence of such faults in the goods bailed. 

Illuelralions. 

(ft) A. lends a horse, which he knows to be vicious, to B. H« does not 
disclose the fact that the horse is vicious. The horse runs away. B. is 
thrown and injured. A. ia responaible to B. for damage sustained. 

(b) A. hires a carriage of B. The carriage is unsafe, though. B. is not 
aware of it, and A. is injured. B. is responsible to A. for the injury, [llymnn. 

V. JVyc (1881)0 Q. B. D. 085J. 


There is no doubt that such is the common law, though there is 
not much positive authority. The rule of Roman law is that if a man 
knowingly lends his neighbour foul or leaky vessels, whereby the wine 
or oil put into them perishes or is lost, he is liable for the damage (j ); 
and this was approved in a modern case by the Court of Queen’s 
Bench, though it was decided that the plaintiff, on the facts, represent¬ 
ed a person who was not a party to a contract of loan for use, or any 
contract at all, with the defendants. The case of Illustration (a) 
is put by the Court and treated as clear. “ Would it not be mon¬ 
strous to hold that if the owner of a horse, knowing it to be vicious 
and ur manageable, should lend it to one who is ignorant of its bad 
qualities and conceals them from him, and the rider, using ordinary 
care and skill, is thrown from it and injured, he should not be respon¬ 
sible ? ....By the necessarily implied purpose of the loan a duty 
ia contracted towards the borrower not to conceal from him those 
defects known to the lender which may make the loan perilous or 
unprofitable to him” (i). It is equally certain that a gratuitous 
lender is not liable for defects in the things lent of which he is not 
aware (i). 

A person who delivers to a carrier goods which he knows to be of a 
dangerous character, such as explosives, and to require extraordi¬ 
nary care in handling, and omits to give warning of it (the nature of 

(j) D. 13,6, commod. 18. §3 (Gains). 112 R. R. 880, 888. 

(1) Bhkemore (or Bhclmore, 27 (I) MiKCaHhy v. Ymng (1881) * H. 

L. J, Q. B. 167) V. Bristol and Mzettr & N. 329; 123 R. R. 641. 

By. Co. (1858) 8 E. S B. 1036, 1061 
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the gotods not being apparent), is liable for any resulting damage 8& 
(m). But this duty seems to be independent of the contract of bail* 
ment, and antecedent to the formation of any contract between the 
parties. 

With regard to Illustration (b) there is some doubt whether in 
England the rule would apply to the case where A. hires of B. a 
specific carriage, not a carriage to be provided by B. at his discretion. 

But the decisions upon the hiring of particular kinds of property turn 
rather on questions of implied warranty, or unexpressed terms of 
the contract, and must be used with great caution for the establish¬ 
ment of any general rules (n). 

It does not seem, at all events, that the quite positive language of 
the second paragraph of the present section would bo qualified in India 
by any such exception. 

151.—In all cases of bailment the bailee is bound to 
Care to bo token I^^e as much carc of the goods bailed to him 

by boUee. ^ Ordinary prudence would, under 

similar circumstances, take of his owm goods of the same 
bulk, quality and value as the goods bailed. 

This section abolishes the distinctions in the amount of care re' 
quired of various kinds of bailees which were established, or supposed 
to be established, by the judgment of Holt, C. ,1., in Coggs v. lkrmrd{o). 

By modem English law a gratuitous bailee is bound to take the same 
care of the property entrusted to him as a reasonably prudent and 
careful man may fairly be expected to take of his own property of the 
like description (p), and it does not seem that in practice an ordinary 
bailee for reward is bound to anything more {q). Even a gratuitous 
bailee must use such skill as he actually possesses, or by his profession 


(m) Lytll V. Ganga Dai (1875) I All. 
60 ; Farrant v. Barnes (1862) 11 C. B. 
N.S. 653 ; 132 R. R. 667. 

(n) Robertson v. Amazon Tug and 
Lighterage Co. (1881) 7 Q. B. I)iv. 698 
(fteam-tag with engines damaged, un¬ 
known to both patties). On the other 
hand, an ^reement to let a furnished 
boose implies a condition that it shall 


bo fit for occupation at tho dato fixed 
for commencement of tho tenancy : 
Wilson V. Finch-JIattonilSV) 2 Ex. D. 
336. This of courso is not a bailment. 

(o) P. 615 above, 

(p) Giblin v. 3/cJI/wnen(1869) L. R. 
2 P. C. 317. 339. 

( 3 ) Searle 7 . Lavcrick (1874) L. R. 
9 Q. B. 122, 
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J. 181. or condition may reasonably be expected to possess ; a man who un¬ 
dertakes to show off a horse is presumed to be a complete rider (r). 
So that the obligation of bailees for hire, defined as being “ to exercise 
the same degree of care towards the preservation of the goods entrusted 
to them from injury which might reasonably be expected from a 
skilled storekeeper, acquainted with the risks to be apprehended 
either from the character of the storehouse itself or of its locality”(s), 
does not carry the matter much farther. 

A special and higher responsibility, not being part of the ordinary 
law of bailment at all, was imposed by the law of England upon com¬ 
mon carriers and innkeepers ((). How far this remains unaffected 
by the Contract Act in India must be separately considered. 

Common carriers.—^The provisions of ss. IDl and 152 of the 
Contract Act embody in effect the common law rule as to the liability 
of bailees other than common corriers and innkeepers. The measure 
of care required of these bailees in respect of goods entrusted to them 
was the same as a man of ordinary prudence would take of his own 
goods ; in other words, the liability was one for negligence only, in 
the absence of special contract. Common carriers (m) and innkeepers, 
on the other hand, were liable as insurers of goods ; that is, they were 
responsible for every injury to the goods occasioned by any mans 
whatever, except only the act of God and the King’s enemies. There¬ 
fore the mere proof of delivery of goods and injury thereto, unless 
caused by the act of God or the King’s enemies, was sufficient to entitle 
the plaintiff to compensation without proof of negligence on the part 
of the defendant (a). These principles of the English common 


(r) WUmb V. Brett (1843) 11 M. A 
W. 113 ; C3 R. R. 528. 

(^) Brabant <6 Go. v. King [1895] 
A. C. 632, 640, J. C. 

{t) It would be useless for Indian 
purposes to speak of the later modi¬ 
fications introduced by statutes. 

(ti) “Common carrier” denotes a per¬ 
son, other than tho Government, en¬ 
gaged in the business of transporting 
for hire property from place to place, 
by land or inland navigation, for all 


persons indiscriminately : Carriers Act 
III of 1865, a. 2. 

(r) Carriers of passengers are not 
liable as insurers so as to render them 
liable under all circumstances for not 
carrying the passengers safely. Their 
duty is to exercise reasonable care and 
diligence, and they cannot, therefore, 
be held responsible except for neglect 
of that duty ; East Indian JBy. Co. v. 
Kalidaa (1901)28 Cal 401 ; L. B. 28 
lad. Ap. 144. 
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law applied in India (w), but they were subsequently modified by legie- 8. 
lation a« respects common carriers, and the Carriers Act III of 1865 
now enables a bailee of this class to limit his liability by special con¬ 
tract in the case of certain goods, but not so as to get rid of liability 
for negligence (*). The question whether the liability of common 
carriers was still further reduced by the enactment of ss. Ibl and 162 
of the Contract Act, so as to render them liable for negligence only 
as in the case of other bailees, came up before the High Court of Bom¬ 
bay in 1878. That Court held that the definition of “ bailment ” in 
8. 148 was large enough to include bailment for carriage (t/), and that 
the provisions of those sections, therefore, applied to common carriers, 
so as to supersede altogether the stringent rule of the English common 
law (z). The High Court of Calcutta, on the other hand, held in a 
subsequent case that the liability of common carriers was not affected 
by the Contract Act (it). The same point arose before the Judicial 
Committee of the Privy Council in an appeal from the Court of the 
Recorder of Rangoon, whore it was held, approving the Calcutta 
decision, that the duties and liablitics of a common earlier in India 
are governed by the principles of the English common law in conjunc¬ 
tion with the provisions of the Carriers Act, and that, notwithstanding 
some general expressions in the chapter on Bailments,the rcsiwusibility 
of a common carrier is not within the Contract Act (h). The decision 
proceeded on the grounds (1) that, if the liability of a common carrier 
was governed by .s.s. 151 and 1.52 of the Contract Act, the provisions of 
s.s. 6 and 8 of the Carriers Act would be rendered migalori/, though s. 1 
of the Contract Act declares that nothing in that Aot contained shall 
affect the provisions of any Act not thereby “ expressly repealed,” 
and the Caniers Act is not one of the Acts so repealed ; (2) that at the 
date of the Contract Act the law in force in British India relating to 
common Carrie s was partly written, being the Carriers Act, and partly 


(w) Irravoaddy Flolillu Co. v. Bug- 
ioandru (1891) 18 Cal. 620, 626 ; L. R. 
18 Ind. Ap. 121 ; Whaldey v. Palanji 
(1866) 3 B. H. a 0. C. 137. 

(.r) Ss. fl and 8. 

(y) The only section in which bail¬ 
ment for the purpose of carriage is 
mentioned is s. 168. That section, how* 
ever, deals merely with gratuitous bail¬ 


ments. 

( 2 ) Kuvcrji V. 0. 1. P. Ihj. Co. (1878) 
3 Bom. 109. 

(a) ^foolkora Kant v. /. 0. S. N. Co. 
(1883) 10 Cal. 166. 

(b) Irrawaddy Flotilla Co. r. Bug- 
mndaa (1891) 18 Cal 620 ; L R. 18 
Ind. Ap. 121. 
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unwritten, being the English common law, which together formed a 
code at once simple, intelligible, and complete, and that, had it been 
intended to codify the law of common carriers by the Contract Act, 
the more usual course would have been to repeal the Carriers Act 
and to re-enact its provisions, instead of sweeping away the common 
law by a side wind and leaving the law on the subject to be gathered 
from two Acts ; and (3) that the mere fact that the Contract Act 
treats of bailments in a separate chapter, and that the definition of 
bailment is wide enough to include bailment for carriage, does not 
show any intention to abrogate the common law rule, for the Act, 
as appears from the preamble thereto, does not purport to do more 
than to define and amend certain parts of the law relating to contracts. 
The result is that the rights and liabilities of common earners are out¬ 
side the Indian Contract Act, and they are governed by the principles 
of English law as modified by the Carriers Act of 1865 (c). 

Carriers by sea for hire are not common carriers within the mean- 
ingof the Carriers Act III of 1865 (d). There is a conflict of decisions 
as to whether the liability of such carriers is governed by the common 
law of England or by the provisions of ss. 151 and 152 of this Act. 
The High Court of Calcutta has held that a foreign company (which 
in that case was a French Company) are not common carriers in the 
ordinary English sense of the w'ord, and that if the contract of 
affreightment is made in British India (which in that case was made 
in Calcutta), their liability was governed by the provisions of as. 150 
and 151 (e). On the other hand, the High Court of Madras has in a 
case in which the same company were defendants and the contract 
of affreightment was also made in Calcutta, that the company were 
none the less common carriers because they were a foreign company, 
and that the liability of the company was governed by the common 
law of England, and not by the provisions of this section. “ The 


(c) Britiah and Foreign Marine In¬ 
surance Co., lAd. V. India General Navi¬ 
gation and Railway Co., Ltd. (1910) 38 
Cal. 28. 

(d) Knmbe.r v. The B. I. S. N. Co, 
(1013) 38 Mad. 941 j Boggiano tfe Co. 
V. The Arab Steamers Ca,/./(/. (1916) 
40 Bom. 629, 635-536. See Camera 


Act III of 1865, 8. 2 which defines a 
common carrier. But sec India General 
Steam Navigation Co. v. Bhagmn Chan¬ 
dra Pal {\m) 40 Cdl. 710, 718. 

(e) Mackillican v. Compagnie des 
Messageries Maritimes de France (1880) 
0 Cal. 227. 
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contract,” said the Court, “ was made at Calcutta, and whatever the S, IW. 
nationality of the defendants or their ship, the law applicable to them 
is the lex loci conlractus. The lex loci is the law of England; the 
defendants are therefore in our opinion common carriers, and the 
English law as to common carriers applies to them.” {/) 

Carriers by Railway.—The liability of carriers by railway is now 
governed by the Railways Act IX of 1890. S. 72 of that Act provides 
that the responsibility of a railway administration {g) for injury to 
goods delivered to it to be carried by railway is, subject to the other 
provisions of the Act, that of a bailee under ss. 151, 162, and ICl of 
the Contract Act, and that it shall not be affected by the common law 
of England or the Carriers Act, but that it may bo limited by a special 
agreement between the parties, provided that it is in writing signed 
by or on behalf of the person sending the goods and is otherwise in 
a form approved by the Governor-General in Council. Several railway 
companies in India have accordingly issued what is called “ the risk 
note” in a form approved by the Governor-General in Council, which 
is used when the sender elects to despatch at a “ .special reduced” or 
“ owner’s risk” rate articles for which an alternative “ ordinary” or 
“ railway risk” rate is quoted in the tariff. The “ risk note” provides 
that, in consideration of the railway company carrying the goods at a 
special reduced rate, they shall be e.xemptcd by the sender from lia¬ 
bility for loss or damage to the goods from any cause whatever before, 
during, or after transit over the railway or other railways working in 
connection therewith. .Such a note signed by the sender constitutes 
a special contract within the meaning of s. 72, and a railway company 


(/ ) Haji Ismail Sait v. The Compantj 
oj the Messageries Maritimes of France 
(1905) 28 Mad. 400. The suit was 
against the company for damage caused 
to the goods by landing them in rain, 
and it was held that, though the act 
amounted to negligence on the com¬ 
pany’s part, they were exempted from 
liability by a clause in the bill of lading 
which provided that the company should 
not be liable for the negligence of its 
servants. Kumber v. The B. 1. S. N. 


Co., L(l (1918) 38 Mad. 941 ; Mylappa 
CkcHiar v. The Ji. I. S. N.Co., Ld. (1918) 
34 Mad. L. J. 553, 557. 

(g) “ Railway administration” in 
the case of a railway administered by the 
Government or a native State means 
the manager of the railway, and includes 
the Government or tlie native State, 
and, in the case of a railway admini* 
stered by a railway company, means the 
railway company : s. 3, cl. 6, of Rail¬ 
ways Act. 
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151. cannot, therefore, be rendered liable on such a note, whatever may be 
the cause of injury to the goods (h). * 

Innkeeper.—It has recently been held by the High Court of 
Allahabad that the liability of a guest in re.spect of goods belonging to a 
hotelkeeper and used by the guest is that of a bailee under ss. 151 and 
152 of this Act, so that the guest is not responsible for the loss, des¬ 
truction, or deterioration of the furniture in his use if he has taken as 
much care of it as a man of ordinary prudence would, under similar 
circumstances, take of similar furniture of his own (i). On the other 
hand, it was held by the Bombay High Court, in a case which arose 
six years before the date of the Contract Act, that the liability of a 
hotelkeeper in respect of goods belonging to a guest was governed by 
the common law of England (/). According to that law, an innkeeper 
is liable for loss or damage of goods belonging to the guest, unless the 
loss or damage arises from the guest’s negligence, the act of God or 
the King’s enemies (/’). In the Bombay case, however, the hotel 
was in Bombay, the hotel-keeper was a Farsi, and the guest was a 
European, and the decision was entirely confined to these facts, the 
Court declining to consider what the liability would have been if 
either of the parties was a Hindu or a Mahomedan. Again, it is not 
clear what the decision would have been if the case arose in the Mu- 
fassal, where the English common law had not been introduced. To 
us it appears that the liability of an innkeeper would now be governed 
by the provisions of ss. 151 and 152. None of the arguments in .sup¬ 
port of the view that the Contract Act does not aiiect the common law 
liability of a common carrier apply to the case of an innkeeper. In 


(A) Tippanm v. Southern Maratha 
Ry. Co. (1892) 17 Bom. 417 ; Balaram 
V. Southern Maratha Ry. Co, (1894) 19 
Boro. 159 ; East India Rij. Co. v. 
Bunyad Ali (1895) 18 All. 42 ; Toonya 
Ram V. East India Ry. Co. (1902) 30 
Cal. 257. Seo also Jalm Singh v. 
Secretary of Shite (1904) 31 Cal. 951; 
Ladku V. S. P. <k D. Railway (1886) 
Punj. Rec. no. 97 ; Arunachellam v. 
Madras Railway Co. (1909) 33 Mad. 
120 ; Narain v. E. /. Railway Co. 
(1912) 34 All, 666 : East India By. Co. 


V. Nilkanta Roy (1914) 4l Cal. .576; 
East India Railway Co. v. Shiv Proead 
(1912) 17 Cal. W. N. 529 ; Rohillchand 
<t‘ Kumaon Ry. v. Ismail Khan (1915) 
13 All L. ,1. 417. 

(i) Rampal Singh v. Murray ^ Co. 
(1899) 22 All. 164. 

O') Whateky v. Palanfi (1866) 3 B. 
H. C. 0. C. 137, U6. 

(/:) Calyoh Cajse, 1 Smith's L. C., llth 
ed. 119 ; Morgan v. Ravey (1861) < 
H. & N. 265. 
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the first place, there is nothing to show that the common law rule as 
to the liability of an innkcoi»r has been recognised throughout India, 
as is the case with common carriers. In the next place, there is no 
Indian enactment relating to innkeepers, similar to the Carriers Act 
with which the provisions of ss. 151 and 152, if applied to innkeepers, 
could conflict (I). 

Burden of Proof.—In cases governed by the provisions of ss. 151 
and 152, the loss or damage of goods entrusted to a bailee is prinm 
facie evidence of negligence, and the burden of proof, therefore, to 
disprove negligence lies on the bailee. The same rule a[)])lies, by 
reason of s. 72 of the Railways Act, to a railway administration (m), 
imless the goods arc consigned under a risk-note under which the 
railway company arc absolved from all liability for lo.ss or damage 
e.xcept that due to wilful negligence on the part of their servants 
in which case the burden lies on the consignor to prove negligent! 
on the part of the railway company (n). As regards goods delivered 
to a common carrier, ho is liable even if there be no negligence on his 
I)art except in certain cases mentioned above (see note “ common 
carriers”). Under s. C, however, of the Carriers Act ho m.ay by spe¬ 
cial contract limit his liability, but even then the burden bes on him, 
by reason of s. 0 of the Act, to disprove negligence (o). 

There is a speci-d class of cases where good.s'aro destroyed by fire 
arising from some unknomi cause, while they are in the poss(!ssion of a 
common carrier or a railway company. In Rim Skam Naciyation 
Company v. ChouimuH (p), which was a suit against common carriers 
for loss of goods occasioned by fire which originated from .some un¬ 
known cause, the -Tiidicial Committee said: “ It appears that the 
defendants have not at all exonerated themselves from thi! onus cast 


{/) In En;;larKl tlio common law 
liability of an innkeeper has been limited 
by tho Innkeeper’s Lialiiliiy Act, 180;!. 

(m) Nanhu Ram v. Indian Midland 
Rij. Go. (I'JOO) 22 All. 361; Snrendra Lai 
V. Secretarijf oj Slate for India (1917) 
25 Cal. L. J. 37, 40 ; Hirji Khdwy <(.■ Co. 
V. B. B. tC- C, I. By. Co^lOli'') 3!) Bom. 
191. 

(n) Sheobarut Bam v. The Bengal 
A'. W. Ry. Co. (1912) IG Cal. W. N. 766. 

aO 


(o) River Sle.am Navigation Co. 
V. Ck>utmull{Wd*J) L. K. 26 J.A.1, 26 
Cal. 3!18, alFnii'. 21 Cal. 786 ; Indi 
General Stam Navigation Co. v. lihay 
wan Chandra Fal (1013) 40 Cal. 71G 
See al.so India General Steam Naviga 
tion Co. V. Qopal Chandra (1914) 41 C j 
80, 87-88. 

(p) (1899) L.R. 20I.A. l,;26Cal.398 
affmg.24 Cfl, 78G. 


S.l(l 
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i. 161. upoE them of showing that the fire originated from causes over which 
they had no control and could not have been expected to have had 
any control.” This does not mean that a railway company must 
be held liable for every accident of which it cannot assign the precise 
cause ; it is enough to satisfy the Court that due care has been used 
bothgenerally and in respect of the plaintiff’s goods (j). In a recent 
case, where the suit was one for damages for loss of cargo by fire, the 
Judicial Committee, after referring to ss. 151 and 162, observed 
as follows:— 

“ Tho weight to bo attached to the judgment ottho learned Judge of 
first instance, who saw tho witnesses, is a good deal lessened by reason of 
his having apparently thrown the burden of proof on the wrong party. Ho 
states that it was, in his opinion, incumbent upon tho defendant com¬ 
pany to satisfy him that they had taken such care of those goods as a man of 
ordinary prudence would take of his own goods. This, in their Lordships’ 
view, is not a correct statement of tho law. 

“ It is true that under tho Law of Evidence Act of 1872, b. 106, ‘when 
any fact is especially within the knowledge of any person, the burden of 
proving that fact is on him and it was therefore right that the defendant 
company should call tho material witnesses who were on tho spot,as it seems 
to have done. But this provision of tho law of evidence does not discharge 
tho plaintiffs from proving the want of duo diligence, or (expressing it 
otherwise) the negligence of the servants of the defendant company. 

“It may bo for tho company to lay the materials before tho Court; but 
it remains for the plaintiffs to satisfy the Court that the true inference 
from those materials is that the servants of tho defendant company have not 
shown due care, skill and nerve.” (r). 


As regards bailments for hire, the rule has thus been stated by 
Strachey, C.J.: “ If the damage caused were such that in the ordinary 
course of events it would not happen to goods of the kind in question 
if used with ordinary prudence, then I think it would be for the hirer 
to prove that he had exercised such prudence ; otherwi.se I think the 
owner must give some evidence of negligence ” (s). Thus where a 

(q) Lakhichand v. 0. 1. P. Ry. Co. monly referred to by the catch-word 

(1913) 37 Bom. 1., 16-18; Hirji Kketsey “ res ipsa loquitur.” 

Co. V. B. B. & C. 1. Ry. Co. (1915) (*■) Dmrkari.aih v. The Rivers Steam 

89 Bom. 191, 209-210. We cannot, of Ravigalion Co., lA. (1918) 27 Cal. L.J. 
oourae, pursue in this work the distinc* 615, 20 Bom. L. B. 735 [P.C.] 
lions to be made in' applying the prin- (s) Rampal Singh v. Murray <fc Co. 

eiple, independent of contract, com- (1899) 22 AIL 164, 167. 
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person hires a horse for riding in a sound condition and the horse S«. 

dies the same day while it is in his custody, it is for the hirer to prove ’ 

that he had taken such care of the horse as a man of ordinary prudence 
would, under similar circumstances have taken of his own ((). Simi¬ 
larly, where goods delivered for safe custody for reward are lost while 
in the possession of the bailee, the burden lies on the bailee to prove 
absence of negligence on his part «). But where hotel fnniiture used 
by a guest while sufleriug from an infectious disease is destroyed by 
the hotel-keeper to prevent infection, it lies on the hotel-keeper to 
prove, to entitle him to damages for the loss thereof, that the guest 
did not take as much care of the goods as a person of ordinary pru¬ 
dence would have taken of his own goods under similar eirwimstances 
(v). 

Compare the Transfer of Property Act, s. 76, cl. (a), as to care 
required of a mortgagee in possession. 

Contract by bailee exempting himself from liability for negligence. 

—A bailee’s liability cannot be reduced by contract below the limit 
prescribed by this section ; a contract by a bailee purporting to 
exempt him wholly from liability for negligence is not valid (w). 


Bailee's liability for negligence of servants.—A bailee's liability 
extends to damage caused by the negligence of his .servants acting in 
the course of their employment about the use or custody of the thing 
bailed; but itdoes not extend to damage caused bytho acts or defaults 
of third persons which he could not by ordinary diligence have fore¬ 
seen and prevented, nor to unauthorised acts of his servants, out¬ 
side the scope of their employment (x). 

152 .— The hiiilee, in the absence of any special con- 

Baike when not *^*^^*'’ responsible for the loss, destruc- 
Uabie for lo*. etc., tioii 01 ' deterioration of the thing bailed, if 

of thing^bailea. ^ ^ 

he has taken the amount of care of it des- 
cribed in section 161 . 


(t) SkiddsV. (1887) 9 All. 

398,406. See Evidence Act, h. 106. 

(m) TruoUes f>J the Harbour Madras 
V. Best tfc Co. (1899) 22 Mad. 524. 

(f) liampal Singh v. Murray efr Co. 
(1899) 22 AU. 164. 


(uj) Sheik Mahamad v. The Briiish 
India Steam Navigalion Co., ifrf. (1908) 
32 Mad. 95, at p. 120. 

(at) Sanderson v. CoUins [1904] 1 
K. B. 628, C. A., overruling Coupe Co. 
V. Maddkk [1891] 2 Q. B. 413, ao far 
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Note that by English law, “ in an action against a stranger for 
loss of goods caused by his negligence, the bailee in possession can 
recover the value of the goods, although he would have had a good 
answer to an action by the bailor for damages for the loss of the thing 
bailed.” Ills right is the general right of a lawful possessor against 
a wrongdoer, and does not at this day depend on his liability to the 
bailor, whatever may be the true historical view of the medieval law 
(y). The bailee’s rights against strangers are naturally not specified 
in the present Act, as they do not difler from the rights of any other 
lawful possessor, and arise not from the contract of bailment, but from 
the fact of possession. 

Care to he taken by bailee.—Since the standard of diligence re¬ 
quired of a bailee is that of the average prudent man, a bailee of goods 
is not liable for lo.ss of the goods by theft in his shop, if it is shown 
that he took as much care of the articles bailed as an ordinary prudent 
man would, under similar circumstanecs, take of his own goods of 
the same quality and value (i). For the same reason if A. sends jewels 
to B. for repairs, asking B.to return them after repair as a value pay¬ 
able parcel, and B. docs so, B. is not liable lor the loss of the jewels 
merely becau.se ho failed to insure the parcel. Failure to insure the 
jewels is not evidence of want of such care as a man of ordinary pru¬ 
dence would, under similar circumstances, take of his own goods, 
especially when the owner himself does not insure them when sending 
them out lor repair («). 

The bailee's duty docs not necessarily come to ,an end when the 
goods aro lost or stolen. In England a bailee for reward ought to 
take such steps, if any, as are reasonable and usual with a view 
to recovering the goods. If he fails to do so, the burden of proof 
i s on him to show that reasonable efforts would not have been 
successful (fi). 


(VS it purports to lay down any diflorent 
rulo of law. Cp. Ullcen v. Nkols 
[1894]1Q.B. 92, as illustrating the ways 
in which such fiucstions may arise. 

(y) The Winl-fieU ” [1902] P. 42, 
C* A., overruling Clandge v. Soulh 
Slaffordshire Tramway Co. [1892] 1 Q 
. 42, H, 59. Both the argument^ 
and the judgment of Collins, M. R., con¬ 


tain much valuable historical di.scussion, 
which, however, we must not dwell upon 
here. 

{z) Lnlchmi Das v. Bahu Megh (1900) 
Punj. Rec. no. 90. 

((f) Boieckdi Co.Y. Maudleslan (1906) 
Punj. Rec. no. 70. 

{b) CoUman v. Bill [1919] 1 K. B. 
443. 
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153.-A contract of bailment is voidable at the option 
Tormiiiatitm nt of tlio bailor, if tlio bailee does any act 
^ with regard to the goods bailed, inconsis- 
witiiooiiditiona. conditions of the bailment. 


Ss. 

153, 154. 


lUnstralioti. 

A. lets to B., for liirc, a liorso for hi,9 own ridinjj. B. drivo.'^ tlio horse 
in his fitnlagc. Thi.s i.s, nt the option of A., a terminaUon of the 
b.iilment. 

It is well-settled law that a wrongful use or disposal of the goods 
by the bailee determines the bailment and remits the bailor to the 
rights and remedies of a person entitled to |iossession ; a wrongfid 
act means, for this ])ur])osc, a dealing wholly ineonsistent with the 
terms of the bailment. The Knglish authorities go into irdininnents 
as to the ))rocise kind of wrong committed and thi! ])ri’eis(! form of 
action available which are almost as sid)tlo as anything in either 
Knropean or Hindu philosojihy ; but, as these are, intimately connected 
with the old common law system of pleading, wo have no occasion to 
consider them hero. (c). Merely irregular e.xercise of a right, such as a 
sub-pleilgc to a third person by a pledgee, or a premature sale by a 
pledgee with power of sale, has not the same ellect {d). The present 
section has the merit of simjilicity, and does not a])pear to have given 
rise to any litigation. 

154. -If the bailee makes any use of tin; goods bailed, 
which is jiot nceoi'dijig to the conditions 

Tsialtilily of bailee r i i -i i • i* i t 

inakiriKiiiiaulhoiised of (IlC liaiJlUeilt, llC IS Jjablc tO lliakc COIU- 
u,so of goods bailed. i •! r i 

j'cnsnlion to the bailor for any damage 
ai'i.sing to the goods from nr during .sucb use of them. 

IlluMrafioiis. 

(a) A. lends a hor c to B. for liis own riding only. B. allow.s C., a mem¬ 
ber of hi.s family, to ride tho linr.se. C. rides with fare, but the liorso aeci- 
di'iitally falls (uul is injured. B. is liable to make eompetmtiou to 
A. for tiie injury dorm to tho horse. [See 1 Sm. L. (J. 197|. 

(c) Cooper V. Willomali (1845) I learned reader desirous of jiursuing tho 

C. B. 672; 68 R. R. 798; Fenn v. subject. And see Polhxk on Torks, 

BitUe-slon (1861) 7 Ex. 162; Donali v, lOth Ed. 381-384. 

Suckling (1866) L. R, 1 Q. B. 685; (i) DonaU v. SacJding, last note 

Nyberg v. Ilandelaar [1892] 2 Q. B. HalUday v. Holjatc (1868) Ex. Ch., 

202, C. A. may be commended to the L. R. 3 Ex. 299,302, 
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Ss. 

I, 156 


Illustration (b) is apparently suggested by tbe case put in old 
English books of a man borrowing a horse to ride to York and riding 
to Carlisle. See 1 C. B. 681 ; 68 E. K. 805. Discussion of the old 
forms of action being here superfluous, no comment is required. 

155.—If the bailee, with the consent of the bailor, 

Effect of mix- 

tore, with bailor’s bailor and the bailee shall have 

goods with bailee’s, interest, in proportion to their respective 
shares, in the mixture thus produced. 

This and the two following sections are clear enough. In Eng¬ 
land there is hardly any modem authority. In a case before tho Court 
of Common Pleas in 1868 (e) a ship laden with cotton was wrecked, 
and part of the cargo lost, and tho marks on a largo proportion of the 
bales that were saved were so much obliterated by sea water that no 
bale could bo identified as belonging to any particular consignee. The 
Court held that all the owners became tenants in common of tho cotton 
which arrived at its destination in the proportion which the quantities 
respectively shipped by them bore to the whole quantity-shipped. It 
will be observed that there was no question of bailment, nor did the 
case otherwise resemble any of those dealt with in the present group 
of sections, which do not mention accidental mixture at all. The Court 
added, however:—“ It has been long settled in our law, that, where 
goods are mixed so as to become undistinguishable by the wrongful 
act or default of one owner, he cannot recover, and will not be entitled 
to his proportion or any part of the property from the other owner.” 
This severe rule, which the Contract Act has not adoptedfs. 157, p. 532, 
below), is advocated on moral grounds. Blackstone says: “ Our law, 
to guard against fraud, gives the entire property, without any account, 


(b) A. hires a horse in Calcutta from B. expressly to march to Benares. 
A. rides with due care, but marches to Cuttack instead. The horse accident* 
ally falls and is injured. A. is liable to make compensation to B. for the 
injury to tho horse. 

[By the common law this is not only a breach of the contract, but an 
independent wrong, BO that a person who could not bo sued on the con¬ 
tract, such as an infant, may be liable: Burnard v. Haggis (1863) 14 C. B.N. 
N. S. 4.1] 


(«) Spence v. Union Marine Insurance Co., L. R. 3 C. P. 427, 437, 438. 
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to him whose original dominion is invaded and endeavoured to be 
rendered uncertain without his own consent” (/). Similarly Kent, 
adding, however, the qualification, which corresponds to s. 166 (be¬ 
low), that “ this rale is carried no further than necessity requires ; 
and if the goods can be easily distinguished and separated, as articles 
of furniture, for instance, then no change of property takes place. So, 
if the com or flour mixed together were of equal value, then the injured 
party takes his given quantity and not the whole. This is Lord Eldon’s 
construction of the old law ” (p). 

The Contract Act is in substantial agreement with the Roman 
law (A). 

156.—If the l)ailee, without the consent of the bailor, 
Effect of mi.v Biixes the goods of the bailor with his own 
turo, without bai- (toods, aiid tlic goods caii bo scifarated or 

lor s consent, when ^ ^ ^ . 

sepraTd'*divided, the property in the goods remains in 
the parties respectively; but the bailee is 
bound to bear the expense of separation or division, and 
any damage arising from the mixture. 

Illiifilralion. 

A. bails 100 bales of cotton marked with a particular mark in Ik B.» 
without A.’s consent, mi.Kcs the 100 bales with other bales of Ids own, 
bearing a different mark. A. is entitled to have his lOO bales returned, 
and B. is bound to bear all the cxpCDfio incurred in the aeparatiun of the 
bales and any other iucidontal damage. 


See on s. 155. The proiw.sition is almost too obvious to need 
stating. Not only this, but any other dilficulty caused by unautho¬ 
rised acts of the bailee which may attend the return of the bailor’s 


(/) Comm, ii 405. The clumsy locu¬ 
tion “ endeavoured to be rendered” is 
a strange exception to the usual cleganco 
of Blackstone'a style. 

(jjf) Commentaries on American Law, 
ii. 365; Lord Eldon’s dictum b in Lup- 
ton V. White (1808) 16 Vca. at p. 442; 
10 R. R. at pp. 101, 102. A later refe¬ 
rence to this by Stuart, V.-C., in Cook 
V. Addison (1869) I* R. 7 Eq. 466, 470, 
seems to add a new kind of confusion’* 


to tho subject by assuming that goods 
and money are under identical rules. 
Mixture of funds, as it is called, is a 
wholly different thing from tho confusio 
of corporal goods. Siieeiffcally depo¬ 
sited hoards of coin might, of coQrse, 
get mixed, but such are not the cases 
that come before modem Courts o( 
Equity. Cp. the note on s. 160, p. 633, 
below. 

(A) I. u. 1,27. 
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Ss. 

(66-158, 


goods according to the contract must be at the bailee’s risk and 
expense. 


157.—If the bailee, without the consent of the bailor, 
rni.xcs the goods of the bailor with his own 

Kffcct of mix* 

tiirc, without bai- goods, in such a manner that it is impossible 

lor’sconsont, when i i m i r i i 

the goods cannot to separate the goods bailed from the other 
bo separated. goods and deliver them back, the bailor is 
entitled to be compensated by the bailee for the loss of the 
goods. 

llhnlralio/t. 

A. bails a barrel of Cape flour, worth Fs. 4.7, to B. B., without A.’s 
consent, mixes the flour with country flour of his own, worth only Us. 25 
a barrel. B. must compensate A. for the loss of his flour. 


See on 8. 155. By the Trusts Act, s. CG, “ where the trustee 
OTongfully mingles tlie trust property with his own, the beneficiary is 
entitled to a charge on the whole fund for the amount due to him.” 

158. —Wh(;rc, by the conditions of tlie bailment, the 
„ ^ , goods arc to be kept or to be carried, or to 

Kepayment by ^ ^ 

bailor of necessary Ji^ve woilv donc upoii tliem by the bailee for 

expenses. , ' . . 

the bailor, and the bailee is to receive no 
remuneration, the bailor shall repay to the bailee the neces¬ 
sary expenses incurred by him for the purpose of the bail 
ment. 

This and the next two sections represent Story’s opinion partly 
of what the law is and partly of what it should be. The latter part o: 
s. 159 is in substantial accordance with .an opinion of Paulus in the 
Digest (13,6,17, §3). One does not quite see why in our law the bailee’s 
promise may not be limited to returning the goods at a certain date 
or on demand after a certain date, if such is the agreement of the part¬ 
ies. The bailor may intend to accept a promise so qualified as the 
consideration for parting with the possession of the goods, and there 
is no Imown rule of law to prevent effect from being given to that 
intention. Why not let the parties make their own terms instead of 
borrowing a fixed rule from a system which has no doctrine of 
consideration ? But the truth is that gratuitous bailments, though 
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very common in private life, arc not matters of business and 
therefore do not come into court. 

159 —The leiulor of a thing for use may at any time 
Eostontionof 'ts return, if the loan was gratuitous 

goods lent though liG Iciit it for a snecihed time or 

gratuitously. ^ 

purpose. But, if, on the face of sucli loan 
made for a specified time or purpose, the borrower has acted 
in such a manner that the return of the thing lent before 
the time agreed upon would cause him loss exceeding the 
boR'ilt actually derived by him finm the loan, the lender 
must, if he comjrcls the return, indemnify the borrower for 
the amount in which the loss so occasioned exceeds the benefit 
so derhed. 

No authoritylias been found for Story’s view (i), whiefi appears, 
as above stated, to be needlessly complicated. On princiiilo tlie 
([ucstiou is what the terms of the contract were. Qwrre wlietliei: an 
express contract not to nsiall a thing gratuitously lout h(!forctlio 
expiration of a certain time would not bo good in Britisli India not¬ 
withstanding tbi.s section. There is no diiriciilty about the 
consideration. 

160. —It is the duty of the bailee to return, or deliver 
Return of goods 1'*’ bailor’s directions, the goods 

boiled, on cxpitl^ bailed, without demand, as soon as the time 

tion of time or 

occomiiiishment of for whicli they wore bailed h as e xpirod, or the 

purpose. f 1 • I 1 ^ 

purpose for wbicli tliey were bail-'d lias been 

accomplished. 

Nothingis said here about the extent of the bailor’s remedies if 
the goods are not forthcoming. lie can have an action for damages 
against the bailee, but also he has further equitable rights. “ If the 
bailee sells the goods hailed, the bailor can in equity follow the 
proceeds, and can follow the proceeds wherever they can bo dis¬ 
tinguished either being actually kept separate, or being mixed up 
with other moneys.” (/ ). 


Ss. 

lS8-l60i 


(») See Story, Bailments, §258. (1870) 13 Ch. Div. 096, 710. 

(j) Jessei, M. B., Re. IldktCa Estate 
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160 - 162 . 


“ It has been established for a very long period.that the 

principles relating to the following of trust property [compare the 
Trusts Act, ss. 63—65] are equally applicable to the case of a trustee 
... .and to the case of factors, bailees, or other kinds of agents— 
wherever a specific chattel is entrusted by one man to another, either 
tor the purpose of safe custody or for the purpose of being disposed of 
lor the benefit of the person entrusting the chattel; then either the 
chattel itself, or the proceeds of the chattel, whether the chattel has 
been rightfully or wrongfully disposed of, may be followed at any time, 
although either the chattel itself, or the money constituting the pro¬ 
ceeds of that chattel, may have been mixed and confounded in a mass 
of the like material” (k). The development of this doctrine in cases 
of trust is not within our scope; it is connected with the special appli¬ 
cation and limitation of the rules as to appropriation of payments 
(s. 61, p. 341, above). 

161.—If, by the default of the bailee, the goods are not 

Bailee’s responsi- returned, delivered or tendered at the porper 
aremt'duV””''* i^spoi^ihlc to the bailor for any 

returned. destruction or deterioration of the 

goods from that time (/). 

Conversely, if a bailor or consignee omits or refuses to take his 
goods at the proper time from a carrier (or, it would seem, any other 
kind of bailee) who is ready and willing to deliver them, ho may be 
liable to compensate the bailee for any necessary expenses of and 
incidental to their safe custody (m). 

Termination of 162.-A gratuitous bailruent is termi- 
gratnitous bailment natcd by the death either of the bailor or ot 

by death. 

The executors of persons who have borrowed things, especially 
books, do not always remember this, as is shown by common experi¬ 
ence. On the other hand, the executors of a lender may tacitly and 

(i) Thesiger, L. J., ib. at p. 723. the Judicial Committee as to the rights 

{1) As to railway contracts, see the of the master of a ship where a cargo is 

Indian Railways Act IX of 1890, s. 72. left on his hands at the port of arrival; 

(»») 0. N, R. Co. V. Swa^dd (1874) Cargo ex “ Argos*^ (1872) L. R. 6 P. C. 

L R. 9 £x. 132, following and extend. 134. 
ing to carriers by land the decision of 
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discreetly, in many cases, treat the loan as a gift without fear of 
being called to account for a demiavil. The problems hence arising, 
if any, seem to be rather ethical than legal, save so far as the law of 
limitation oures this amongst other irregularities. 

163.—In the absence of any contract to the contrary, 
Bailor entitled to tlio bailcc is bouiid to dclivcr to the bailor, or 

incrca.so or prolH ,. , i • t , • 

from goods bailed, according to his directions, any increase or 
profit which may have accrued from the 

goods bailed. 

lllnslralion, 

A. loaves a cow in the custody o{ B. to he taken caro of. The cow has a 
calf. B. is bound to didiver tho calf as well as the cow to A. 


Good sense, and therefore good law, seemingly without any 
reported authority. 

164. —The bailor is responsible to the bailee for any 
Bailor’s responsi. I0.S.S wliich the bailee may sustain by reason 

bdity to bailee. bailor was not entitled to make the 

bailment, or to receive back the goods, or to give directions 
respecting them. 

If the terms of the bailment are such that its natural determi¬ 
nation as between the parties is delivery over to a third person, 
and there i.s a paramount title elsewhere, the bailee may be in diffi¬ 
culties, which, however, arc mitigated by s. 1G6. 

165. —If several joint owners of goods hail them, the 

bailee may dcli^ cr them back to, or according 

Bailment by . . . 

several joint to the directions of, one joint owner without 

owners. r 11 . 1 1 

tnc consent of all, in the absence of any 
agreement to the contrary. 

“May,” not “ must” (n). Even if there is an agreement to the 
contrary, one of several joint owners cannot, after having accepted 
redelivery from the bailee, sue him jointly with the other owners; for 

(j») May V. Harvf'j (1811) 13 East, R. R. 321, it does not appear what was 
197; 12 R.R. 322. In Broadbent v. the character • of the defendant’s 
Ledward (1839) 11 A. & E. 209 ; 52 possession. 
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Ss. “ one party to a contract cannot maintain an action for a breach 
163, 166. by bis own act, and neither can three parties maintain an 

action unless each party separately could” (o). Dr. Whitley Stokes 
charges this section with contradicting all known laws, but qumc 
whether he attended sufficiently to the difference made by the 
enactment being only permissive. 


166.—If the bailor has no title to the goods, and the 
Biiionnotrcs- bailee, in good faith, delivers themback to, 
iivorfto baHOT'” accoi’diiig to the directions of, the bailor, 

■ivitiLout title. bailee is not responsible to the owner 

in re.spoct of such delivery. 


Return o goods to or to the order of the bailor_A bailee 

who in good faith returns the goods bailed to the bailor or his 
order is not liable to the true owner of the goods. In a recent Privy 
Council case (/i), N. entrusted certain bales of cotton to L., a mucca- 
dam (warehouseman). L. pledged the cotton with H. (with whom he 
had dealings for several yeans) to secure advances made by H. to L. 
Subsequently L. redeemed the ))ledge, and the cotton was returned 
by ]i. 1 0 or to the order of L. N. sued B. and L. claiming delivery 
of the goods or their value. It was held that whether the pledge by L. 
to B. was or was not valid under s. 178, the return of the goods 
by B. in good faith to L. was a complete defence to the suit. 
The section really applicable was the present section, but the case 
w'as wrongly argued as under s. 178, which it was held mmecessary 
to consider. 


Estoppel of bailee.—Cp. the Evidence Act I of 1872, s. 117.— 

“.Nor shall any bailee or licensee be permitted to deny 

that his bailor or licensor had, at the time when the bailment or 
license commenced, authority to make such bailment or grant such 

license. Exfl. 2. If a bailee delivers the goods bailed to a 

person other than the bailor, he may prove that such person had a 
right to them as against the bailor.” 


(o) Brandon v. Scott (1857) 7 E. & ThackersetjdaBS (1912) L, R. 40 I. A., 37 

B. 334 ; no B. E. 674. Bom. 122. 

(p) Bank of Bombay v. Nandlat 
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The rule of the Common Law is that generally a bailee is estop- S. 
ped from denying his bailor’s title. He is not only justified in deli¬ 
vering to the bailor or according to his directions, but he is not 
justified in refusing to deliver to the bailor unless ho is under the 
effective prc.ssure of an adverse claim, and defends upon the right 
and title and by the authority of the third jwrson so claiming. 
There must be something ccpiivalent to an eviction by a paramount 
title, which if it actually took place would of course determine 
the bailment ((/). Hut if the bailor has by his own act, ,as by 
mortgaging the thing bailed, made it impossible for the bailee to 
redeliver to him without being cxjwsed to an action at the suit 
of a third person, then the bailee is e.xoused (r). 

But if a man accepts a bailment with notice at the time of 
an adverse claim, he must stand by the election he has m.ade, and 
cannot afterwards rely on the adverse title against his bailor (s). 

A common carrier’s position is not quite the same, as he must 
in any case accept goods offered him lor carriage and cannot make 
inquiries as to the ownership. He may .safely deliver in pursuance 
of his employment imtil he lias notice of an adverse claim, but after 
notice he would so deliver at his rcril, and therefore is justified in 
delivering to the real owner (t). 

If a warehouseman, or other such like person having the custody 
of goods, acknowledges that he holds them at the order of a 
certain person, he tliereliy makes hiinsidt that poi-enn’s bailee, and is 
estopped from denying his title to the same extent as if he liad 
actually accepted delivery from him (u). 


(<;) BMlc V. Bond {18f).')) ii. & S. 
225, ai)[irov<'«l by C. A. in Sons 

Co. V. lamlMrl d: Co. [ISiH] 1 i}. B. 
318, 325. This doctrine dt<(s imt extend 
to a change of title, in other kind.s of 
transactions, by assignment nr operation 
of law: Kingstndu v. Kintjsntan (1880) 
ti Q. B. Div. 122. 

{'') European and Avstralian Royal 
Mail Co. V. Royal Mail Steam Packet 
Co. (1801) 30 L. J. C. P. 247. This is 
really the application of a wider prin¬ 


ciple. See PS. 53 and 07, pp. 313, 372, 
above. 

(d) Ex parte Davits (1881) 19 Ch. 
Div. 86. 

(ri Sh'.iidan v. A'ew Qua)i f’<9.(1858) 
4 a B. N. S. 018, 114 It. Jl. 873, fob 
lowed in Eayldoii v. E. 1. II. Co. (1872) 
8 B. D. R. 581, 606. The Court of Com¬ 
mon Pleas prtdf rrcfl Story’b earlier to 
his later opinion. 

(u) Henderson di Co. v. WiUiain$ 
[1895] 1 i}. B. 521, C.A. 
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Si. 

167, 168. 


a person, other than a bailor, claims goods 
bailed he may apply to the Court to stop the 

Bight olthiid , , , 1 , , 

person claiming delivery 01 the goods to the bailor, and to 
goods bailed. ^he title to the goods. 


The bailee’.s protection against conflicting claims appears to bo 
loft to the general directions of the Code of Civil ftoceduro. In Eng¬ 
land the bailee can take refuge with the Court by interpleading (v). 

168 .—The finder of goods has no right to sue the owner 
for compensation for trouble and expense 
of^gS "Lafsuo voluntarily incurred by him to preserve the 
oiiereT”^” goods and to find out the owner; but he 
may retain the goods against the owner mitil 
he receives such compensation ; and, where the owner has 
offered a specific reward for the return of goods lost, the 
finder may sue for such reward, and may retain the goods 
until he receives it. 


By the Common Law a person who finds lost goods and holds 
them with the intention of .saving them for the true owner is 
certainly not a trespasser, and has no higher duties than a bailee (to); 
but, the service being rendered without request from the owner, he 
docs not seem entitled to any remuneration unless a specific reward 
has been offered lor the return of the goods, and the offer has come 
to his knowledge (see p. 56, abovcl; and if he cannot claim com- 
nensation there is no ground on which he can retain the goods. But 
it seems the Court would be astute to lay hold of any evidence which 
might constituta a cause of action for a meritorious finder who 
had been at substantial pains, and it is possible that in some cases 
he might have rights analogous to a .salvor’s (a;). It appears to have 
been a current opinion as late as the seventeenth century that a 
finder could abandon the goods with impunity (y). 


(v) It is sufficient to refer to the 
judgment of Liudiey, LJ., in Rogere^ 
Sonn Co. T. Lambert tfe Co. [1891] 1 
Q. K 318, 327. 

(w) haack v. Clark (1615) 2Bul3tr. 
at p. 312, fully cited hy Sir R. S. Wright 
in Pollock and Wright on Possession 


at p. 177. 

(x) Nichohon V. Chapman (1793) 2 
H. Bl. 254 ; 3 R. R. 374. 

(y) Isaack v. O/arA (1616) 2 Buletr. 
at p. 312 ; Pollock and Wright on Pos¬ 
session at p. 177. 
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The rule of the present section appears to be intended to satisfy 
natural justice. Pre.sumably the compensation, if no specific reward 
has been offered and the parties cannot agree, is to be what the Coui’t 
considers reasonable. If the pjirties do agree, the o\vncr’s promise 
of reward may be binding under s. 25, sub-s. 2 (p. 188 above). 
See Story, Bailments, § 121a. 

169. — Wlien a thing which is commonly the subject of 

, sale is lost, if the otvner cannot with reason- 

When finder of , . 

thing commonly on able (liligcuce b^fouiul, Or if hc refuses, upon 

sale may sell it. , , ' i i p i i pi 

demand, to pay the lawlul charges of the 
finder, the finder may sell it— 

(1) when the thing is in danger of perishing or of 
losing the greater part of its value, or, 

(2) when the lawful charges of the finder, in respect of 
the thing found, amount to two-thirds of its value. 

This section is taken from the New Yoi'k Draft Civil Code 
s. 943, where it i.s stated to bo a new provision. It does not appear 
to have come before the Indian Courts. At common law sale by 
the fiuder would be a conversion. 

170. —Where the bailee has, in accordance with the 

Bailee’s particular purpose of the bailment, rendered any ser- 

vice involving the exercise of labour or skill in 
respect of the goods bailed, he has, in the absence of a con¬ 
tract to the contrary, a right to retain such goods until he 
receives due remuneration for the services he has rendered 
in respect of them. 

Jlluslralions. 

(a) a. delivers a rough iliamond to 13., a jeweller, to bo cut and polished, 
which is accordingly done. B. is entitled to retain the stone till he is paid for 
the services he has rendered, 

(b) A. gives cloth to B., a tailor, to make into a coat. B. promises A. 
to deliver the coat as soon as it is finished, and to give A. three months* credit 
for the price. B. is not entitled to retain the coat until he is paid. 


9S. 

168 - 17(1 


Principle of Bailee’s Lien. —This section expresses the “ com¬ 
mon law principle that if a man has an article delivered to him. 
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B. 170. on the improvement of which he has to bestow trouble and 
espouse, he has a right to detain it until his demand is paid ” (z). 

“ Where a bailee has expended his labour and skill in the 
improvement of a chattel delivered to him, he has a lion for his 
charge in that respect. Thus the artificer to whom the goods arc 
delivered for the purpose of being worked up into form, or the 
farrier by whose skill the animal is cured of a disease, or the horse- 
breaker by whose skill he is rendered manageable, have lions on the 
chattels in respect of their charges ” (a). An agister, who merely 
takes in an animal to feed it, is not entitled to a lien, as not coming 
within this principle, for ho docs not confer any additional value 
on the thing entrusted to him (6). 

Further, where a person does work on goods delivered to him 
under an cntiic contract, the fact that the deliveries arc at ditferent 
limes does not afiect his right to a lien on all goods dealt with 
imder that contract (c). It has accordingly been held by the High 
Court of Calcutta that where jute was delivered to a pressing 
company from time to time to bo baled, but all under one contract 
the lien attached to all such goods (d). 

Contract to the contrary.—Wrerc there is an express contract 
to do certain work lor a specified sum of money, there is no room 
for a quantum meruit claim. A person, therefore, to whom an organ 
is delivered for repairs for a certain sum is not entitled to retain it 
as security for a sum of money claimed not under the contract, but 
for work done (e). While the special contract is in force there is 
no other “due remuneration ” than the sum expressly contracted 
for. 


(z) Beat, C.'l., in Bemn v. 

(1828) 3 Car. & V. 520 ; 33 R. R. 092. 

(«) Parke, B., in Scarje v. Morgan 
(1838) 4 M. k VV. 270, 283 ; 51 R. R. 
5C8, 578. 

(6) Jarhon v. Cummins (1839) 5 M. 
& W. 342 ; 62 R. R. 737 ^ Ckanda Mai 
V. Oonda Singh (1885) Punj. Rec. no 60. 
In England an innlfcepcr has a lien on 
goods brought into tho inn by a guc?t; 
this is on the distinct ground that he is 
bound by law to accept them. Sec I 


Sm. L C. 129. As to tho peculiar iiosi* 
tiou of a distrainor at common law, 
who does nob acquire possession at all, 
aeo Turner v. Ford (1846) 15 M. & W. 
212 ; 71 R. R 624; Pollock and Wright 
on Possession, 82, 202. 

(c) Chase v. Weslmore (1816) 15 M, 
andS. 180: 17R.R. 301. 

(d) Miller v. Nasmylh's Palent Press 
Co., LUl (1882) 8 Cal. 312. 

(f^) Slcinner v. Jager (l8So'i 6 Ah 11191 
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171.—Bankers, factors, wharfingers, attorneys of a High 8-11^ 

General Ken f po^icj-brokers may, in the absence 

bankers, factors, of a contract to the contrary, retain, as a 
wharfingers, attor- . 

neys, and poUcy- security for a general balance of account, any 
goods bailed to them ; but no other persons 
have a right to retain, as a security for such balance, goods 
bailed to them, unless there is an express contract to that 
effect. 

General as distinct from Particular Lien: Bankers.—This 
“ general lien,” as it is called by way of distinction from tlie “ parti¬ 
cular lien ” of an artificer for work done by him on the particular 
goods in question (/), was originally established in England, as 
regards bankers and others, as a proved nssigo of trade ; but, once 
being so cstabli.shed, it became part of the law merchant, and as 
much to bo judioially noticed as any other part of the law (g). The 
right docs not extend to securities or other valuable property 
deposited with a banker merely for safe custody or for a .special 
purpose (/i), and this on the ground that the limited and special 
purpose must be deemed to imply a contract to the contrary, which 
seems to account for the absence from the text of any words 
expressly making an exception in such cases. Wiore a member of 
a firm deposited a lease to secure a psrticular advance to the firm, 
it was held that the banker had no lien for the geneial balance 
due from the firm (i). Nor does the lien of a banker extend to 
title-deeds casually left at the bank after a refusal by him to 
advanc.5 money on them (j ); and w'here a deed, dealing with two 
distinct properties, was deposited with a memorandum charging 
only one of the properties with a specified sum and also the 


if) “ A general lien is tho right to 
retain the property of another for a 
general balance of accounts ; but a 
particular lien is a right to retain it 
only for a charge on account of labour 
employed or e.rpen3es bestowed upon tho 
identical property detained” i Kent, 
Comm, ii il34. 

(g) Brandao v. Barnett (1848) 12 Cl, 
41 


& F. 787; 89 R. R. 20f, per Lord Camp¬ 
bell and Lord Lyndhurst. 

(A) .See CuBibert v. llobarU, Lubbock 
S Co. [1909] 2 Ch. 228, C.A. 

(i) WoUknhblm v. Shcffieli Bank 
(1886) r)4L.T.748. 

(j) Ltmu’r.Dorrein (1817)7 Taunt 
278: 18 R. R. 480. 
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171. general balance due to the banker, it was held that he had no lien 
on the other property comprised in the deed {k). 

But, in order that the general lien may be excluded by a 
special agreement, whether express or implied from the circum¬ 
stances, the agreement must be clearly inconsistent with the 
existence of such a lien (i). Accordingly a deposit of valuables 
with a banker to secure debts of a customer due to him as banker 
is subject to the bankers’ lien for the customer’s general debts to 
him unless the customer can prove an agreement to give up his gener¬ 
al lien (m). Such an agreement may be evidenced, for example, by 
a memorandum of charge declaring that the deposit is to secure 
overdrafts not exceeding a named amount. This excludes the 
banker’s lien for any greater amount (n). As to boxes or sealed 
parcels deposited with a banker for custody without informing him 
of their contents or making them acces.sible to him, he has no lien on 
them even if the customer is in the habit of leaving other secu¬ 
rities with the banker against advances (o). 

A banker’s lien, when it is not excluded by special contract, 
express or implied, extends to all bills, cheques, and money entrust¬ 
ed or paid to him, and all securities deposited with him, in his cha¬ 
racter as a banker (p). In the case of money and negotiable secu¬ 
rities, the lien is not prejudiced by any defect in the title of the 
customer, nor by equities of third persons, provided the banker acts 
honestly and without notice of any defect of title {q). But there 
is no lien for advances made after notice of a defect in the cus¬ 
tomer’s title (r), or after notice of an assignment of the moneys or 
securities in the banker’s hands (s). And in the case of securities 


(k) IVjHev. Sa<i/or(i(1864) 33 LJ. 
Ch. 51. 

(l) Brandao v. Barnett (1846) 12 Cl. 
& P. 787 ; 6 » R. B. 204; Agra Bank's 
Claim (1872) L. U. 8 Ch. 41. 

(m) Kunhan V. Bank of Madras {\9Q5) 
19 Mad. 234. 

(n) Bs Bowes (1886) 33 Ch. D. 686 . 

(o) Lease v. Martin (1873) L B. 
l7Eq.224, 

(p) ilfwav. Currie (1876) I App.Ca 9 . 
564 ; Laadon Chartered Bank t. White 


(1879) 4 App. Cas. 413. 

( 7 ) BanJc of New 8<mtk Wake t. 
Qmlburn Butler Factory [1902] A.G. 
643 ; Misa v. Currie, supra; Brandao 
V, Barnett (1846) 12 a. & F. 787 ; 69 
R. R. 204. 

(r) Solomons v. BanJc of England 
(1810) 13 East, 135 ; 12 B. R. 341 ; 
Locke V. Prescott (1863) 32 Beav, 261. 

(a) Jeffreys v. Agra Bank (1866) 
L. R. 2 Eq. 674. 
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which are not negotiable, the lien is confined to the rights of the S. 171. 
customer herein, and is subject to all equities affecting them at 
the time when the lien attaches (<). 

Factor.—A factor “ is an agent entrusted with the possession 
of goods for the purpose of sale ” (m). He may buy and sell either 
in his own name or in that of the principal, though “ he usually 
sells in his own name, without di.sclosing that of this principil.” The 
factor i.s said to have a “ special property ” in the goods consigned 
to him (c). Private instructions to sell only in the principal’s name 
or within fixed limits of price will not make him the less a factor 
or deprive him of his claim to lien (w). The secretaries and treasurers 
of a company, who have made advances to the company and incur¬ 
red exirenses and made disbursements on behalf of the company in 
t.he conduct of its business, are not factors, and arc not entitled to 
any lien on the property of the company in their possession (*). 

Similarly a banian in Calcutta has no lien for a general balance of 
account in the absence of an express contract to that effect (tj). 

Though advances made by a factor for sale confer a lien on him, 
they do not confer upon him the right to sell invilo dmiiu. To claim 
such a right there must be an agreement cither cxprc.ss or to bo 
inferred from the general cour.se of businc.s3 or from the circum¬ 
stances attending the particular consignment ( 2 ). 

Conformably to the principle governing all general liens, a 
factor’s lien, where it exists, applies only to debts due to the factor 
in that character; it does not extend to “debts which arise prior 
to the time at whicii his character of factor commences ” (a). 

But it extends to all his lawful claims against the principal as a 
factor, whether for advances, or remuneration, or tor losses or 


(() London and County Bank v. 
Batdiffe (1881) 8 App. Cas. 723. 

{«) Cotton, LJ., in Skven% v. BiUer 
(1883) 25 Ch. Div. 31, 37. 

(v) Barii^ V. Cowk (1818) 2 B. & 
Aid. 137, per Abbott, C.J., at p. 143, 
Hoirnyd, J., at p. 148 ; 20 R. R. 383. 

(w) Stevens v. Biller (1883) 25 Ch. 
Dir. 31, 37. 


(a-) In re Bondxiy Saw Mills Co. 
(1889) 13 Bom. 314, 320. 

iy) Peacock v. Baijnath (1891) 18 
Cal. 573; L. R. 18 Ind. Ap. 78. 

( 2 ) Jafferbhoy v. Charlesworlh (1893) 
17 Bom. 520, 642. 

(a) Houghton r. Mathews (1803) 3 
B. k P. 485,488 ; 7 B. R. 815,816. 
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3. 171. liabilities incurred in the coiir.se of his employment in respect of 
which he is entitled to be indemnified (6). 

In order that the lien may attach, the goods must come into 
the possession, actual or constructive (c), of the factor. If, for in¬ 
stance, a factor accepts bills on the faith of a consignment of goods 
which, by reason of the kankniptcy of the principal, are never re¬ 
ceived by him, he has nd lien on the goods as against the principal’s 
trustee in banlauptcy {d). Nor does the lien extend to goods ac- 
(juired otherwise than in his character of a factor (e), or entrusted 
to him with express directions or for a special purpose inconsistent 
with the existence a general lien (/). Instructions to provide, out 
of the proceeds of a consignment, for a bill of exchange drawn by 
the principal on the factor in favour of a third person will exclude 
the factor’s general lien unless he pays the bill of exchange (g). 

Wharfingers—^Thc lien of a wharfinger is, generally speaking, 
only effective as regards claims against the owner of the goods. He 
has no lien as against a buyer for charges becoming due from the 
.seller after he has had notice of the sale (A); and where it was 
agreed betw'cen a buyer and seller, before the goods sold came to 
the hands of the wharfinger, that the contract of sale should be res¬ 
cinded, it was held that he had no lien as against the seller for a 
general balance duo to him from the buyer (i). 


(6) Ilammondfi v. Barclay (1802) 2 
East, 227, where the principal died 
during the curi'ency ol certain bills ac¬ 
cepted by the factor on the faith of a 
consignment of goods ; Drinkmier v. 
Goodwin {1775} Cowp. 261 (liability in¬ 
curred by tile factor as surety for the 
principal). 

(c) Bryanav. (1839) 4 M. &W. 
776 ; 51 R. R. 829. And see Lulscher 
V. CompfotV <rEacotnpte (1876) 1 Q. B. 
». 709. 

(d) Kinhch V. Craig (1790) 3 T. R. 
119,783; 1 R. R. 664. 

(e) Dixon v. Stansfeld (1860) 10 
C. B. 398 5 84 R. R. 631 (where a fac- 
t4» insured a ship on the principal’s 


behalf, it was held that his general lien 
did not extend to the policy of insurance). 

(/) SpaUing v. Ruding (1843) 6 
Bcav. 376; 63 R. R. 120 (bill of lading, 
pledged to factor for specific amount); 
Burn V. Brown (1817) 2 Stark. 272; 
19 R. R. 719 (certificate of ship’s regis¬ 
try entrusted to factor for the purpose 
of paying duties at custom-house). 

(gi) Frith V. Forbes (1862) 4 De G. F. 
& J. 409 ; Colvin v. Hartwell (1837) 6 
Cl. & F. 484. 

(A) Barry v. Longmen^e (1840) 12 A. 
&E.639 ;54R.R. 654. 

(») Richardson y. Goss (1802) 3 B. 
andP. U9;6R.R. 727. 
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Owners of a screwhouse who have a wharf as an accessory 9- 171 
are not wharfingers (j). 

Attorneys.—In England a solicitor has a lien on his client’s 
documents (not only deeds and law papers) (h) entrusted to him 
as solicitor {1) " for all taxable costs, charges, and expenses incurred 
by him as solicitor for his client; but he has no lien for ordinary 
advances or loans. His taxable costs, charges, and expenses would 
include money pajunents which he makes for his client in the 
course of his business, such as eounsers fees ” (m). Taking a special 
security from the client is not necessarily an abandonment of the 
general lien, but it will be so if the circumstances arc inconsistent 
with the continuance of the lien, and if the solicitor does not ex¬ 
pressly reserve his lien an intention to waive it will generally bo 
inferred, having regard to the solicitor’s duty to give his client 
full information (?i). 

A solicitor who is discharged by his client holds the papers en¬ 
trusted to him subject to his lien for costs; and the lien extends also 
to translations (d documents made by the Coiut’s translator at 
his expense (o). If, however, a solicitor discharges himself (p), he 
is not, according to Englisli law, entitled to a lien, and the same 
Law applies in India. S. 1 saves usages and customs of trade not 
inconsistent with the provisions of this Act, and the usage of trade 
of attorneys sanctioned by English law is not inconsistent with 


(j) Miller v. NamythU Patent Prm 
Co. (1.S82) 8 Cal. 313. 

(ii:) E.g.f cheques: General Share Trust 
Co. V. Chap>mn(im) I C.P.D. 771. 

(i) ShejJieU v. Eden (1878) 10 Ch. 
Div. 291 (solicitor mortgagee has no 
lien on mortgage deed lor costs of mort¬ 
gage ; here the deed is not the client’s 
property at all); Champerno/vn v. Scott 
(1821) 6 Miwld. 92; 22 R.R. 248; 13 Enc. 
Laws of Engl. 2nd ed. 494, s.f. Solicitor, 
which see for details of English practice 
on the subject. 

(m) Lindley, LJ., Re Taylor StiU.- 
men, and Vndervmd [1891] 1 (K 690, 
596; ** all such claims against the client 
as the taxing master has to consider,” 


per Kay, LJ., at p. 699. 

(n) lb. at pp. 597, 601; Re Douglas 
Norman <&; Co. [1898] 1 Cli. 199. The 
leading earlier authorities are CoweU 
V. Simpson (1809) 16 Ves. 275 ; 10 R. 
R. 181, and Sterenson v. Blakdock 
(18I3)1M. &S. 635; UR. R. 625. 

(o) Bai Kesserbai v. Narranji (1880) 
4 Bom. 353. 

(p) An attorney who declines to act 
further for a client unless costs already 
incurred are paid discharges him.self: 
Basanta Kumar v. Kusum Kumar (1902) 
4 C. W. N. 767 ; Atool Chandra Muker- 
jee V. Shotfhee Bhusan fl904) 6 C. W. N. 
215. 
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this section. Applying this reasoning, it was held by the Calcutta 
High Court that a dissolution of a firm of solicitors operates as a 
discharge of the client who employs them, and the attorneys are 
not entitled to retain the papers mitil their costs are paid (q). 

The kinds of lien dealt with in this Act are as follows 

(1) Lien of unpaid vendor of goods (s. 95, p. 502 above); 

(2) Lien of finder of goods (s. 16iS, p. 638 above); 

(3) Particular lien of bailees (s. 170, p. 639 above); 

(4) General lien of bankers, factors, wharfingers. High Court 

attorneys, and policy-brokers (s. 171, p. 641 above); 

(5) Lien of pawnees (ss. 173, 174, p. 648 below); and 

(6) Lien of agents (s. 221, p. 721 below); 

Some further comments with regard to liens, general and 
particular, of agents and sub-agents, and to the modes in which 
such liens may be extinguished or lost, will bo found at pp. 721— 
726 post. 

As to lion of railway administration, see Railways Act IX of 
1890,3. 5.5. 

The sections of the Indian Contract Act relating to lien are 
not exhaustive, and do not negative the existence of lien in cases 
not specified therein. On general principles, and in the absence of 
any direct provision to the contrary, an arbitrator has a lien on his 
award for the payment of his reasonable charges (r). 

Bailments of Pledges. 

172 .— The bailment of goods as security for payment 
of a debt or performance of a promise is 

“Pledge,** “paw* „ , V, ml T M » • ii • 

nor.'* and “paw- called pledge. The bailor is in tins case 
nee defined. Called the “pawnor.” The bailee is called 

the “ pawnee.” 

iq) Rt MeCorkindde (1880) 6 Cal. tween a seller of goods and an arbi- 
1, following Re Moss (1866) L. R. 2 trator suggested by Roe, C.J., to bring 
Eq. 345. the arbitrator's case within s. 95 of the 

(f) fn re CyrR Kirkpatrick (1897) Act seems to be far-fetched. 

Pnnj. Rec. no. 22. The analogy 1»- 
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The section aflSrras the Common Law. The bailee under a 8 . 171 ^ 
contract of pledge does not become owner, but, as having possesaion 
and right to possess, he is said to have a special property {»). Any 
kind of goods, documents, or valuable things of a personal nature 
may be pledged ( i). Delivery is necessary to complete a pledge; 
it may be actual or constructive, and it is sufficient if the thing 
pledged is delivered under the contract within a reasonable time of 
the lender’s advance being made (a). Government promissory 
notes may be pledged, but this must be done as required by 
statute by endorsement and dcli\’ery (v). The rules of delivery 
and the 'il:e which are generally applicable to bailments are 
applicable here. A pa^vnee may redeliver the goods to th: pawner 
for a limited purpose without thereby losing his rights under the 
contract of pledge, as for the purpose of enabling the pledgor to sell 
the goods on the pledgee’s behalf (w). If the pawner, however, abuses 
his authority in such a case by selling or pledging afresh on his own 
account to a third person who gives value in good faith, the pawnee 
is not entitled to the goods as against that person, who has received 
possession from an owner lawfully in possession, though using his 
possession fraudulently {x). 

According to mercantile usage found to obtain in the city of 
Amritsar, it a person leaves goods with another and then borrows 
money from him, the loan is to be understood to be made on the 
security of the goods, so that if the loan is not repaid the creditor 
may sell the goods and appropriate the proceeds of the sale towards 
his debt (y). 

It is clear from the definition of ‘ bailment’ (s. 148 above) that 
there can be no pledge of goods unless there is an actual delivery of 


it) See per Bown, LJ., Er-pirte 
Hubf/ard (1886) 17 Q. B. Div. at p. 698. 

It) 10 Eac. Laws of Engl. (2nd ed.) 
642, citing Story. 

(«) Hilton V. Tucker (1888) 39 Ch. 
D. 669. This case has been discussed 
with reference to so-called symbolical 
delivery at p. 494 above. Jyoti Ptakath 
V. Mukti Prakask (1917) 22 Cal. W. N. 
297. 

(e) Jyoli Pralaek v. Mukti Pmkath 


(1917) 22 Cal. W. N. 297. See also 
Herkram v. Bank of Bengal (1891) 18 
Cal. 322, L. R. 19 I.A. 60, a case of 
pledge of Government securities. 

(w) North-Western Bank v. PoijntCTt 
Son df Macdonalds (1895) A. 0. 56. 

(x) Baljcock V. Lawson (1880) 5 Q. 
B. D. 284. 

(y) Pirihi Mai v. Gopf NaXh (1886) 
Punj. Bee. no. 34. 
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the goods. A loan, however, may be secured by a hypothecation 
of goods. Such a transaction does not require delivery of goods 
for its validity; nor can it be .said to be prohibited by the Contract 
Act, because the Act contains provisions for Bailments of Pledges 
and none for hypothecation of goods («). 


173 .—The pawnee may retain the goods pledged, not 
PaWa right of only lor payment of the debt or the per- 

formanee of the promise, but for the in¬ 
terest of the debt, and all necessary expenses incurred by 
him in respect of the possession or for the preservation of 
the goods pledged. 

The pawnee makes himself- a wrongdoer if he persists in 
holding the goods after tender of all that is due. In that event 
his “ special property” i.s determined by his wrongful refusal of a 
tender properly made, and the pawnor can recover the goods (a). 

174 .—The pawnee shall not, in the absence of a 
Pawnee not to Contract to that effect, reta-in the goods 

”r!)‘2e'°oth“tLn pledged for any debt or promise other than 
gooL pledged! I"!'® piorol®® lor wliich they are 

PreBumption in pledged 1 but such contract, in the absence 
advances. of anything to the contrary, shall bo pre¬ 

sumed in regard to subsequent advances made by the 
pawnee. 

This section does not appear to need any comment. 


175 . —The pawnee is entitled to receive from the 


Pawnee’s right 
as to extraordinary 
expenses incurred. 


pawnor extraordinary expenses incurred 
by him for the preservation of the goods 
pledged. 


“Receive.”—Note that the word is not “ retain,” as in the two 
preceding sections, hut “ receive.” A pawnee has, therefore, no 
right of lien for “ extraordinary ” expenses, as he has in the case of 


(g) Haripaia t. Analh NiUh De Committee per Lord Macnaghten, Bar^ 
1918) 22 Cal. W. N. 768. of New South Wake v. O^Comwr (1880) 

(fl) Settled law. See the Judicial 14 App. Ca. 273,282. 
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“ necessary ” expenses (s. 173), but has only a right of action in res¬ 
pect of them. A.S an example of the expenses contemplated by this 
•section, Dr. Whitley Stokes (in “ The Anglo-Indian Codes ”) suggests 
“the cost of curing a pawned horse which meets with an injury by 
accident.” There does not appear to be any distinct English 
authority. ,Sce, however, Kent’s C()mmontario.s, ii. 579. 

176 .—If the pawnor makes default in payment of the 
p wn ’ 1 ht 8.t the stipulated time 

where pawnor makes of the promise, ill rcspect of which the 

default. _ 1111 1 • 

goods were pledged, tlie pawnee may bring 
a suit against the pawnor,upon the debt or promise,and retain 
the goods pledged as a collateral security ; or ho may sell the 
thing pledged, on giving the pawnor reasonable notice of 
the sale; 

If the proceeds of such sale are less than the amount 
due in respect of the debt or promise, the pawnor is still 
liable to pay the balance. If the proceeds of the sale are 
greater than the amount so due, the pawnee sliall pay over 
the surplus to the pawnor. 

Pawnee’s rights.—The substance of this section is familiar 
and well-settled Engli.sh law. It is sufficient to cite one or two 
modern dicta. “A contract of pledge carries with it the impli¬ 
cation that the security may be made available to satisfy the 
obligation, and enables the pledgee in posses.sion (though he has 
not the general property in the thing pledged, but a special 
property only) to .sell on default in pa}Tacnt and after notice to 
the pledgor, although the pledgor may redeem at any moment 
up to .sale ” (i). After sale it i.s the pawnee’s ordinary right “to 
recover the balance of the loan imsatisfied on the sale of the 
pledge” (c). 

Where no time is originally stipulated for pyment, it seems 
that “ the debtor is not in default until notice is given by the credi¬ 
tor that he requires payment on a certain day, and that day is 

(6) Cotton, iti fieifomW (1880) (c) Jorniy. MartMl (1889) 24 Q.B. 

18 Q. B. Div. 222, 262. D. 269, 271. 
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176 . past. The debtor is then in default, and is in the same position 
as if a day for repayment had been fijted in the original 
contract ” (d). 

It must be observed that the contract of pledge differs essen¬ 
tially from that of mortgage. A mortgagee does acquire general 
property in the thing mortgaged, subject to the mortgagor’s right 
to redeem. Foreclosure is a judicial determination of a defaulting 
mortgagor’s right, whereby the mortgagee’.s property becomes 
absolute. A pawnee, not being the legal owner, is not entitled to 
foreclose, but has only power to sell (e); and authorities on 
mortgage transactions are to be applied to cases of pledge, if at all, 
only with great caution. 

“ May sell the thing pledged.”—The power conferred on the 
pledgee under this section to .sell the property w’ithout reference 
to the Court docs not take away his right to sue the pawnor on 
the debt or bring a suit for the sale of the property pledged to 
him (/). There is nothing in the Act to forbid the pawnee from 
buying the thing pledged at the sale, though he cannot sell to 
himself. But it has been held by the Judicial Committee that a 
sale by the pawnee to himself, though unauthorised, does not put 
an end to the contract of pledge, so as to entitle the pamior to 
have back the thing pledged without payment of the debt secured 
by it (j). From this point of view' it would seem that a s,ale by 
a pawnee to himself is not an act “ inconsistent with the conditions 
of the bailment ” within the meaning of s. (p. 629 above), so 
as to entitle the pawnor to avoid the contract of pledge at his 
option, but is on the same footing as a premature sale (see the 
commentary on that section). 

Reasonable notice of sale,—It is not necessary that the notice 
under this section should state the date, time or place of the 

(d) Note to I.aw Joamal report of 27 Mad. 528; Nim Chaud v. Jogabun' 

Pigrd V. Callaj (1864) 16 C. B. N. S. din (1894) 22 Col. 21 ! Jyoti Prdhuh 
702 ; 33 L J. C. P. 134, 136; 137 R. E. T. MuM Prahub (1917) 22 Cat W. N. 
7211 297. 

(e) Cotta •g. IToite (1877) 4 Ch. D. (j) Nakmot. Bank oj Bengal (W\) 

606. 19 Cal. 322, 333; L R. 19 Ind. Ap. 60. 

tf) MoMinia v. OampaOii (1902) 
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intended sale. A notice by the pledgee to the pawnor that ^ 
imless the latter redeems the articles pledged within a fortnight, 
the pledgee will sell them is good notice, though the pledgee may not 
sell the goods until some days after the expiration of the fort¬ 
night (h). 

Limitation.—The period of limitation for a suit on the loan is 
that prcscriW by the Limitation Act, Sched. II. art. .hi, that is, three 
years from the date of the loan, whether tlic suit be to recover the 
original amount of the loan, or to recover the balance after sale of 
the thing pledged (i). And if the suit be in respect of a promise, the 
period is three years from the breach of the promise muler art. il 5 of 
the same Act. And where the suit is for the sale of the property 
pledged, the period of limitation is six years from the date of the 
pledge under art. 120 of that .4ct (;). 

177.-If a time is stipulated for the payment of the 
debt, or performance of the promise, for 
to which tlie pledge is made, and the pawnor 
makes default in payment of the debt or per' 
formanceof the promise at the stipulated time, he may redeem 
the goods pledged at any subsequent time before the actual 
sale of them; but he must, in that case, pay, in addition, any 
expenses which have arisen from his default. 

This is supplemental to the foregoing .section, and requires no 
further explanation. 

Limitation.—Tlie ireriod for a suit against a pawnee to recover 
the thing pledged is thirty years trom the date of the pawn. See 
Limitation .4ct Sch. I. art. 145. 


{h) Kunj Behari Lai v. Bharqava 
Commercial Banh (1918) 40 All. 622. 

(i) Saiyid Ali Khan v. Debi Prasad 
(1901) 24 Alt. 251 i Yellappa v. Z)e«a* 
yappa (1906) 30 Bom. 218 ; Bounal 
Bam V. Jiwan Mai (1881) Pan]. Rec. 
no. 116. 

(/) Mahalinga Nadar v. Oanapafhi 


Suhbicn (1904) 27 Mad. 628, per Sub 
rahmania Ayyar and Benson, J.J, 
Daries, J., dissenled, holding that art. 57 
applied, on the ground that the right to 
proceed against the property pledged 
was merely auxiliary to the right to 
proceed against the debtor personally. 
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. 178 , 


178.-A person who is in possession of any goods, or of 
pie-igc by pos lading, dock-warrant, warehouse- 

ee»8or of goods, or keeper’s certificate, wharfinger’s certificate, 

of documentary ^ . 

title to goods. or Warrant or order for delivery, or any other 
document of title to goods, may make a valid pledge of such 
goods or documents: Provided that the pawnee acts in good 
faith and under circumstances which are not such as to 
raise a reasonable presumption that the pawnor is acting 
improperly ; 

Provided also that such goods or documents have not 
been obtained from the lawful owner or from any person 
in lawful custody of them, by means of an offence or fraud. 

The objects ot this section aio similar to tho.se oi s. 108 (p. 532, 
above), with which it should be read. 

Indian Factors Acts,—The law in force in British India before 
this sect ion was enacted was contained in the Indian Factors Acts XIII 
of 1840 and XX of 1844, the first of which extended to British India the 
provisions of 4 Goo. IV. c. 83 as amended by 6 Geo. IV. c. 94, and 
the second those of 5 & 6 Viet. c. 39. The Indian Factors Acts are 
now repealed by the Contract Act. In a recent case, the ,Judicial 
Committee said: “Secs. 108 and 178, though they very possibly 
extend, at least cover the same ground as the provisions of the 
Indian Act XX of 1844 ” (i). 

Character of Pledgor’s Possession.—It will be noted that the 
two expressions “ by the consent of the owner ” and “notwithstanding 
any instructions of the owner to the contrary ” which occur in Excep¬ 
tion 1 to s. 108 (p. 532, above) do not occur here. They are not used, 
and could not ha\e been used, in the third exception to s. 108, for 
possession imder a voidable contract, for which provision is made in 
that exception, implies absence of free consent and of all instructions 
from the lawful owner where such a contract is one of sale. The 
absence, therefore, of those expressions has no bearing on the present 
section, and does not warrant any inference that “ possession” in this 

(I) Samdoi v. S. AmmUni A Co. Bom. 630, 634. 

(1916) L. R. 43 I.A. 164, 168-169, 40 
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section is used in any diflerent sense. It has thus been held that, to 8 .' 
create a valid pledge luidcr this section, the pledgor must be in 
juridical iMssession of the goods a.s distinguished from bare custody; 
so that a servant entrusted by his master with the custody of goods 
during his absence (1), or a wife in charge of her husband’s articles of 
jewellery as custodian on his behalf (m). or a person who has hired 
a jewel for use from its owner (n), cannot make a valid ))ledge thereof 
under this section. But a commission agent employed to sell a 
jewel may make a valid pledge of it (o). The I’lmjab Chief Court 
has held that a person who is in ■ posse.ssion of a bicycle imder the 
hire-purchase system and who has not made default in payment of 
instalments of hire may make a valid pledge of t he bicycle. The deci¬ 
sion rests mainly on the absence in this section of the words 
“ notwithstanding any instructions of the owner to the contrary” 
which occur in a. 108 (p). Here there is “ juridical possession ” 
certainly, and tire terms of the Act make it at least difficult to hold 
otherwise, whatever its framers may lurve intended. 

The possession again must not have been acquired “by means 
of an offence or fraud.” The use of the term “fraud ” in juxta¬ 
position to “ offence ” would seem to indicate that it is confined 
to the substantive rvrong of deceit. The question, however, may 
arise whether jms.session oblaincd under a contract voidable on the 
groimd of fraud is not obtained “ by means of fraud ” within the 
meaning of this section. In considering t his question it is impor¬ 
tant to remember 1 hat there is no provision here for the rights of third 
persons acquired before the rc.scission of such a contract. If the ques¬ 
tion therefore bi‘ answered in the affirmative, it follows that a person 
in possession of goods under a contract voidable on the ground of 
fraud cannot create a valid jilcdgc at all, though the pledge might 
have been made before the rescission of the contract. This would 


(!) BiUmo'je Dahee v. Sitlamm a case ; yet the hirer mrely has pos- 
(1878) 4 Cal. 497. acssion and not bare custody. The Ian- 

(ra) Smger v. Hukim Kma (1900) guage of the Act seems incautioasly 
24 Boro. 458. wide. 

(n) Naganada v. Bappu (1903) 27 (o) Stshappier v.-Swiramama (1917) 

Mad. 424. The hiring was for four 40 Mad. 678, 
days : it is impossible to hold that the {p) Abdul Havmn Khan v. Rangi Lai 
Act meant to authorise a pledge in such (1902) Pun;. Rec. no. .34. 
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leave an out-and-out sale Valid, under s. 108, in some cases where a 
pledge of the same goods by the same person would, according to 
the supposed construction of the present section, be invalid. For 
a person in possession of goods under a contract voidable on the 
ground of fraud can transfer full ownership, at any time before the 
contract is rescinded, to a buyer in good faith. It seems diffi¬ 
cult to believe that this result was intended by the framers of the 
Act; and, moreover, it would involve a striking departure from the 
principles of the Common Law, which, if intended, we should ex¬ 
pect to find more clearly expressed. 

If the intention was not to alter the law, then the obtaining of 
goods or documents by fraud of which the proviso speaks must mean 
obtaining possession by such a trick or fraud as excludes real con¬ 
sent, and therefore cannot be the foundation of any contract. In 
such a case there is no real delivery (see on ss. 10 and 13, pp. 64, 81 
above). But it must be allowed that the true meaning of the 
proviso is not free from obscurity. It seems to be the better opinion 
that a valid pledge may be made where the possession is obtained 
under a voidable contract, whether it be on the ground of coercion, 
undue influence, misrepresentation, or even fraud not amounting to 
cheating; but that the pledge must be made before the contract is 
rescinded. 

The possession of a trustee for a minor, who is allowed to remain 
in possession bythe minor after ho has attained majority, is not pos¬ 
session acquired by means of an ofience or fraud. A pledge by the 
trustee of property belonging to the minor and in his possession is 
therefore valid under this section ({). 

Antecedent Debt.—^Under the English Factors Act of 1842, a 
pledge by an agent entrusted with the possession of goods to secure 
an “ antecedent debt ” did not come within the protection of the Act; 
and the same law was extended to this country by the Indian Factors 
Act XX of 1844. The present section seem.s to protect a pledge for an 
antecedent debt as well as a pledge for an advance made specifically 
upon it. 


(q) Sundar Deo v. Bhaqwan Daa (1908) 30 All. 165. 
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Good Faith, etc.—To validate a pledge under the Indian 
Factors Act of 1844 it was necessary that the loan should be made 
bond fide and without notice that the agent pledging the goods 
had no authority to pledge the goods. It was accordingly held in 
a case (r) decided under that Act that, to establish such notice on 
the part of the pledgee, it was sufficient to show that the circum¬ 
stances attending the transaction were such as that a reasonable 
man of business, applying his understanding to them, would certainly 
know that the agent had not authority to make the pledge, even if 
the agent was not also acting tndd fide towards his princii)als. 

Where a person authorised to sell, indorse, and assign Govern¬ 
ment promissory notes borrowed moneys from a bank on the security 
of the notes, which he deposited with the bank, it was held that the 
owner of the notes could not recover them in detinue against the 
bank (s). 

Pledge by a co-owner in possession.—One of several joint owners 
of goods in sole possession thereof, with the consent of the rest, may 
make a wlid pledge of the goods (t). Compare s. 108, Exception 2, 
p. 533 above. 

Competition between prior mortgagee and subsequent pledgee.— 
A. mortgages certain goods to B., the mortgage not being accompani¬ 
ed with possession («). Afterwards A. pledges the goods with C. 
The pledge to C. is not invalid, and C. has a priority over B. (v). 

“ Any other document of title to goods’’.—Share certificates are 
not documents of title to goods within the meaning of this 
section (w). See notes to s. 103 under the heads “goods” and 
“other instrument of title to any goods ”, p. 524 above. 

179.—Where a persot) pledges goods in which he has 
Pledge where only a limited interest, the pledge is valid to 
itoltedintere™!^ ° the extent of that interest. 

(r) Gobind Chundtr Sein v, Rtjan althou-^h not accompanied by posaeg' 
(18611 9 M. I. A- 140 ; 1 W. R. 4^, P.C. uion, is valid in India ; Shrish Cliandra 
See also Jonmenjoy y. WaXton (1884) Rtty v. Munjri Bewa (1904) 9 d W. N. 
10 Cal. 901; L. R. 11 Ind. Ap. 94. 14; Damodar v. Atrmram (1906) 8 Bom. 

(a) Bank of Bengal r. Macleod (1849) L.R. 344. 

SILT. A. 1. (tj) Ckummun Khan V. Mody (1874) 

\t) Shadi Ram v. Mahlab Chand Punj. Rec. no. 70. 

(1896) Punj. Roc. no. I. (w) Laiit Mohan v. Haridaa (1916) 

(tt) Amortgage of movable property 24 Cal. L- J. 335. 
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179 , 180 , 


This must be taken as subject to the operation of the fore¬ 
going section. In those cases where a pledge which otherwise would 
not be valid is made valid by s. 178, it does not matter whether the 
pawnor has any interest of his own or not. The present section 
applies to other cases where the pawnor has possession and some 
interest, but not the whole interest, in the goods ; and where it 
applies, it is immaterial that the pawnee had not notice of the 
pawnor’s limited interest (i).' Probably it does not apply to a case 
in which he is not entitled to possess the thing in his own right, but 
has obtained or been entrusted with possession for some special and 
limited purpose, and pledges the thing for his own purpo,ses (y). In 
such a case the attempted pledge is, according to English authority 
wholly inoperative, and then the pawnee has no defence against 
an action by the person having the better title to possess. The true 
scope of the section has been thus defined by Scott, C.J., “ Sec¬ 
tion 179 does not limit the scope of section 178, but saves a pledge 
to the extent of the pledgee’s own interest notwithstanding the 
presence of invalidating conditions falling under one of the provi¬ 
sions to s. 178. In other words, whenever he has an interest, the 
person in pos.se,ssion of the goods or documents has unconditional 
authority to charge at least that interest ” (z). 


Suits by Bailees or Bailors agaimt Wrong-doers. 

180.—If a third person wrongfully deprives the bailee 
, of the use or possession of the goods bailed. 

Suit by bailor ° 

or bailee against or does them any injury, the bailee is entitled 
wrong r. remedies as the owner might 

have used in the like case if no bailment had been made ; 
and either the bailor or the bailee may bring a suit against 
a third person for such deprivation or injury. 

Under the old common law procedure a bailor could not bring an 
action of trespass, trover, or detinue (these actions being founded 
either on actual possession or on the immediate right to possess), 

(a:) Long settled law: Hoare v. Parker Q.B. 202; and see note (n), p. 653 above. 
(1788) 2 T.R. 376 ; 1 R.R. 500. (j) lahhamey Ladha d, Co. v. 

(^) v. Handelaar [1892] 2 Lakmiehand (1918) 42 Bom. 205. 
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miless the bailment was revocable at his pleasure either uncondi- jgQ.jgj 
tionally or on a condition which he might satisfy at will (a). An 
owner not entitled to immediate possession could have only a 
special action on the case (5). The bailee could and can always sue 
a wrong-doer; and his right does not, as once supposed by some 
authorities, depend on his being answerable over to the bailor (c). 

The distinctions which turn merely on the form of action available 
have ceased to be important in England, and were never generally 
applicable in India. 

The .section is hardly likely to present any difficulty in practice. 

A. leaves an elephant in charge of B. C. wrongfully takes away tho 
elephant from B. B. may .sue C. for posse.ssion of the elephant (d). 


of relief or com- 
ponsatiou obtained 
by such suits. 


181 .— Whatever is obtained by way of relief or com- 
Apportionment itetisatioii in any such suit shall, as between 
the bailor and the bailee, be deivlt with 
according to their respective interests. 

In other words, it does not matter which of them recovers first, 
or whether one .sues or both. Of course the defendant cannot be 
liable in all for more than tho value of tho goods, and special dam¬ 
ages, if any. 

CHAPTER X. 

Agency. 


[In the commentary on this chapter “Story on Agency” is 
referred to a.s S. A.]. 

Appointment and Auihorily of Agents. 

182 .— An “ agent” is a person employed to do any act 
for another or to represent another in deal- 
“principal” de- ings With third pcrsoTiB. The person for 
whom such act is done, or who is so repre¬ 


sented, is called the “ principal.’ 


(а) Sir R. S. Wright in Pollock and (c) The “ Winkjield^' fl902] P. 42 

Wright on Posaession, 166. C.A. 

(б) Mean v. I. & S.-W.R. (1862) (rf) Jtamnalh v. Pitambar (1916) 43 

11 C. B. N. S. 850; 132 B. E. 778. Cal. 733, 741-742. 


42 
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188. Nature 0 / Agency in General.—The law stated in the introduc¬ 
tory group of sections (182-189) under this heading is too elementary 
to need much exposition. The essential point about an agent’s 
position is his power of making the principal answerable to third 
persons. A person does not become an agent on behalf of another 
merely because he gives him advice in matters of business (e). 

Agency sometimes has to bo distinguished from facts more or 
less resembling it. 

The legal relation between a merchant in one country and a com¬ 
mission agent in another is that of principal and agent, and not seller 
and buyer, though this is consistent with the agent and principal, 
when the agent consigns the goods to the principal, being in a 
relation like that of seller and buyer for some purposes (/). A 
merchant, therefore, in this country who orders out goods through 
a firm of commi.ssion agents in Europe cannot hold the firm 
liable as if they were vendors for failure to deliver the goods. And 
the result i.s the same if the goods are ordered out through a branch 
in this country of a firm of commission .agents in another coimtry 
{g). For the same reason, where a commission agent buys goods 
for a merchant at a price smaller than the limit specified in the 
indent, ho cannot charge any price higher than that actually 
paid by him (A), except in the case of a custom to the contrary (i). 
See notes to s. 211, below. 

An agent may have, and often has in fact, a Large discretion, 
but he is bound in law to follow the principal’s instructions 
provided they do not involve anything unlawdul. To this extent 
an agent may be considered as a superior kind of servant; and a 
servant who is entrusted with any dealing with third persons on his 


(e) Mohesh Chandra Bosu v. Radka 
Kiahore Bkattacherjee (1908) 12 C. W 
N. 28, 32. 

if) Ireland v. Livingatem (1872) 
L B. 6 H. L. 395 ; Cassaboglou v. Qibb 
(1883) 11 Q. B. Div. 797 i cp. p. 511, 
above. 

(?) Mahomedally v. SchiUer (1889) 
13 Bom. 470. The order lo the de¬ 
fendants in thle case was in the following 


form : “ I hereby request you to in* 
stinict your agents to purchase for mo 
(if possible) the undermentioned goods 
on my account and risk upon the terms 
stated below.” 

(A) Shaw V. Baij Nath (1897) Punj. 
Rec. no. 21. 

(t) See Paul Beier v. Chotcdal Jam- 
daet (1906) 30 Bom. 1, cited in notes to 
s. 211, p 700 below. 
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master’s behalf is to that extent an agent, But a servant may 8. 188. 
be wholly without authority to do anything as an agent, and 
agency, in the case of partners, even an extensive agency, may 
exist without any contract of hiring and service. 

Del credere Agent .—A del credere Agent is one who, in consid¬ 
eration of extra remuneration, called a del credere comnii,ssion, 
undertakes that persons with whom ho enters into contracts on 
the principal’s behalf will be in a position to perform their duties 
(j). A del credere agency may be inferred from a course of dealing 
between the principal and agent showing that extra remu¬ 
neration was charged lor the risk of bad debts (it). A del credere 
agent incurs only a secondary liability towards the priuei]ial; he is 
in effect a surety for the persons with whom he deals, to the extent 
of any default by insolvency or something equivalent, but not to 
the extent of u refusal to pay based on a substantial dispute as to the 
amount due {j). 

It is sometimes difficult to decide whether a consignee of goods 
for sale is a del credere agent or buyer, where he is permitted to .sell at 
s uch prices and on such terms as he thinks fit, and allowed to 
retain .any profits over and above an agreed price, the payment 
of which he guarantees to the principal (1). 

Co-agents.—Two or more persons may be employed to act as 
agents jointly, or severally, or jointly and severally. In the absence 
of circumstances indicating .an intention to the contrary, .an autho- 
rity, given to two or more persons is presumed to be given to them 
jointly and not severally, and in such case it is necessary thiit they 
should all concur in the execution of the authority in order to bind 


(j) MmxA V. Ckasby (1816) 4 M. 
& S. 566; 14 R.R, 531; Hornby v. iMcy 
(1817) 6 M. & S. 166; 18 R. R. 345; 
Thomas Oabtiel and Sons v. CkurckiU 
andStm[1914]3K. B. 1272, C.A. In 
England th lias not the effect of bring* 
ing his contract within the Statute of 
irauds, as it is essentially different from 
a guarantee: CouHrier r. Hastie (1862) 


8 Ex. 40 ; 96 R. R. 584 ; Sutton v. Grey 
(1894] 1 Q. B. 285. 

(fe) Shaw r. Woodcock (1827) 7 B. & 
C. 73;31R. R. 168. 

(f) Compare Ex parte White, in re 
Nevill (1870) L. R. 6 Ch. 397, with Sx 
parte Bright, in re Smith (1879) 10 Ch. 
Biv. 566. And see Livingstone r. Rots 
11901] A. C. 327. 
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the principal [m), unless it is provided that a certain number oi 
them shall form a quorum (»). There is, however, an exception to 
this rule where the authorit) conferred is of a public nature. In 
such a case, if all the persons in whom the authority is vested 
meet for the purpose of exercising it, the act of the majority is 
considered that of the whole body (o). Where authority is given to 
co-agents severally, or jointly and severally, any one or more of 
them may exercise it so as to bind the principal without the con¬ 
currence of the other or othors (p). 

188.—Any person who is of the age of majority 
according to the law to which he is subject, 
agent! and who is of sound mind, may employ an 

agent. 

184. —As between the principal and third persons any 

Who may bo an persoii may bccome an agent; but no person 
-(vho is not of the age of majority and of 
sound mind can become an agent, so as to be responsible to 
his principal according to the provisions in that behalf herein 
contained. 

As between the principal .and third persons, the act of an agent is 
looked upon as the act of the principal who authorised it. Hence 
the rule that a person who has no capacity, or only a limited capa¬ 
city, to contract on his own behalf is competent to contract so as to 
bind his principal. In pnr.suance of this rule it has been held that 
the f.act of an agent being unable to read or write constituted no 
ground tor the avoidance by the principal of a written contract made 
by the agent on his behalf (q). 

Consideration 185.-No Consideration is necessary to 
not necessary. create an agency. 

(nt) Brown t. Andrew (1849) 18 L. J. (1866) L. B. 2 Ex. 158. 

Q. B. 163 i 83 R. R. 842; In re Lieerpool (o) Qrindhj v. Barker (1798) 1 B. 

Household Stores (1890) 69 L. J. Ch. G16. & P. 229 ; 4 R. R. 787. 

(n) See Ridley v. Plymouth Grind* (p) Guthrie v. Armstrong (1822) 6 
ing Co. (1848) 2 Ex. 711 i 76 R. R. 742; B. & Aid. 628. 

Xiri T, Bell (1860) 16 Q. B. 290 ; 83 (g) Fttreman v. Great Western Ry 

R. R. 456 ; D'Arcy t. Tamar Rail Co. Co. (1878) 38 L T. 851. 
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By the common law no consideration is required to give a man 
the authority of an agent, nor to make him liable to the principal 
for negligence in that which ho has already set about, for such lia¬ 
bility, though it may be defined by the terms of a contract, is in 
its nature independent of contract; but a merely gratuitous 
employment or authority does not bind the agent to do anything; 
and if, having neither reward nor promise of reward, he does 
nothing at all, the principal does not appear to have any remedy. 
But this distinction is of little practical importance, if any. 

Agent'a authori- 186 .—The authority ot an agent may be 

tr may bo express. . ... 

edbrimpUod. expicssecl 01 iniplied. 

Express Authority.—See particularly Registration Act III 
of 1877, s. 32 (agent for registration); and Code of Civil Proce¬ 
dure, s. 39 (appointment of pleader) (r). 

187 .—An authority is said to be express when it is 
given by words spoken or written. An 

■Definitions of ... . i • i* i i • * 

express and ira. authority IS Said to he mtplied when it is to 
pUed authority. inferred from the circumstanoes of the 

case ; and things spoken or written, or the ordinary course 
of dealing, may be accounted circumstances of the case. 

Illudraf-ion. 

A. owns a shop in Seramptir, living himself in Calcutta, and visiting tho 
shop occasionally. The shop is managed by B., and he is in the habit of 
ordering goods from C. in the namo of A. for tho purposes of tho shop, and 
of paying for them out of A.’s funds with A.’8 knowledge. B. has an implied 
authority from A. to order goods from C. in tho namo of A, for the purposes 
of the shop. 

Implied Authority.—It is needless to cite authorities to show 
that tho ordinary course of afiairs must be regarded in order to 
ascertain the extent of an authority not defined except by 
the general nature of the business to be done. “ A person who em¬ 
ploys a broker must be supposed to give him authority to act as 
other brokers do ” (s). It might be difScult, but happily there is 

(r) Code of 1908, 0. 3, r. 4. t E. 27; 60 R. R. 312, per Littledale, J. 

(s) SuUGTi y. Taikam fl83d) 10 Ad. 


189 * 19 ^ 
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IW. no need, to draw a clear line between cases falling under the 
latter part of this section and those falling under the second 
paragraph of s. 188. As to the saving of usages of trade under 
this Act, see on s. 1, p. 11, above. 

A power of attorney authorising the holder “ to dispose of ” 
certain property in any way he thinks fit does not imply an autho¬ 
rity to mortgage the property ((). Nor does a power of attorney 
to an agent to carry on the ordinary business of a mercantile 
firm imply an authority to draw or indorse bills and notes (m). 
Authority on dissolution of partnership to settle the partnership 
affairs does not authorise the drawing, accepting, or indorsing of 
bills of exchange in the name of the firm (u). Where the principal 
carries on a general money-lending business, the authority to the 
agent to borrow implies an authority to pledge the principal’s credit 
for the purpose of obtaining or securing advances from others to 
customers (w). 

Husband and Wife—^This is a special and important case 
of implied authority. “ The liability of a husband for a wife’s 
debts depends on the principles of agency, and the husband can 
only be liable when it is shown that he has expressly or impliedly 
sanctioned what the wife has done ” (a:), “ Thus a person dealing 
with a wife and seeking to charge her husbiind must show cither 
that the wife is living with her husband and managing the household 
affairs, in which case an implied agency to buy necessaries is pre¬ 
sumed (y), or he must show the existence of .such a state of things 
as would warrant her in living apart from her husband and claim¬ 
ing support or maintenance, when, of course, the law would give 
her an implied authority to bind him for necessaries supplied 
to her during such separation in the event of his not providing 


(t) Malukchand v. Sham Moghan 
(1890) 14 Bom. 590 ; Bank of Benffol 
T. Fagan (1849) 5 M. I. A. 27,41. 

(tt) Pestonji y, Qool Mahomed (lili) 
7 M.U.C. 369. See Negotiable Instru¬ 
ments Act, 1881, B. 27. 

(tf) Abel V. Sutton (1800) 3 Ksp. 
108; 6 R.R. 818. 


(w) Bank of Bengal t. Bamanaihan 
(1916) L. R. 431.A. 48,54, 23 CaL L. J. 
348. 356. 

(*) Qirdhiri Lai v. Crawford (1886) 
9 All 147, 165. 

(y) Not conclnsively: DAeahamy. 
ifeiSion (18^) 6 App. Ca. 24. 
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her with maintenance ” (*). Where a European husband and S. 187. 
wife, therefore, lived together, it was held that the husband 
was not liable for moneys borrowed by the wife to pay her 
previous debts, and not for the purpose of any household or neces¬ 
sary expenses (a). Similarly, a European husband is not liable 
for the price of goods supplied to his wife, where the hmsband 
was remitting to her sums amply sufBcient for her maintenance and 
had expressly forbidden his wife to pledge his credit, and, further, 
the wife kept a boarding school and was in receipt ef payments 
made by the parents of children boarding with her (ft). Much the 
same principles apply to Hindus. A Hindu wife living separate 
from her husband because of his marriage with a second wife has 
no implied authority to borrow money for her support, as the second 
marriage does not justify separation (c). But when a woman 
governed by the provisions of the Married Women’s Property Act 
III of 1874 has separate property of her own (d), the presumption 
would bo that she was not pledging her husband’s credit. A European 
wife subject to the last-mentioned Act carried on the business of a 
milliner, and the husband had no concern in it; it was held that he 
was not liable for debts contracted by the wife in the management 
of that business (e). But, whatever be the law to which the parties 
are subject, it is clear th.at there can be no presumption of agency 
where moneys .are borrowed by a woman in her own right as heir to 
her husband under the belief that the husband is dead. In such a 
case the lender must be taken to have dealt with the woman in 
her own right, “ and not looking in any way to the husband as 
responsible for the debt” (/). 

It is now settled in England that “ the question whether a 
wife has authority to pledge her husband’s credit is to be treated 
as one of fact, upon the circumstances of each particular case, 


( 2 ) Viraevami y. Appa^vami (1863) 
1 M. H. C. 375. The authority of ne- 
ccasity, where it exists, is alti^ether 
independont ofcoatract. 

(а) See note (z) above. 

(б) Mahomed SttUan Sahib v. Horace 
mirurn (1907) 30 Mad. 643. 

(e) See note (s), above. See also 


Naihvbhai V. Javher (1876) I Bom. 121» 

122 . 

(d) See notes on s. 11, p. 7B, anU. 

(e) Allumuddy v. Braham (1878)4 
Cal. 140. 

(/) Pun V. Mahadeo Prasad (1880) 
3 All. 122. 
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Whatever may be the presumption arising from any particukr state 
of circumstances ” (g), such as the presumption from a man and his 
wife living together in the ordinary way “that he entrusts her with 
such authorities as are commonly and ordinarily given by husband 
and wife” (h), including authority to pledge his credit to a reasonable 
ejctent and in a reasonable manner for ordinary household expenses. 
Where such authority exists, it can be revoked ; or its existence 
may bo negatived by the husband supplying the wife with an 
adequate allowance of ready money (i). And a person with whom 
the wife deals is entitled to notice of her authority being revoked 
only if the husband has in some way, as by paying previous 
accounts, given him reason to believe that the wife’s transactions 
were authorised (j). 

188.—An agent having an authority ito clolan act has 
Extent of agent’s authority to do every lawful thing which is 
authority. iiccessary in order to do such act. 

An agent having an authority to carry on a business 
has authority to do every lawful thing necessary for the 
purpose, or usually done in the course of conducting such 
business. 

lllnstralioni. 

(a) A. is employed by B., residing in London, to rccovor at Bombay 
a debt due to B. A. may adopt any legal process necessary for the purpose 
of recovering the debt, and may give a valid discharge for the same. 

(b) A. constitutes B. his agent to carry on his business of a ship-builder. 

B. may purchase timber and other materials, and hire workmen for the 
purposes of carrying on the business. 


Extent of Authority.—It is well settled that an agent s 
authority is, in Story’s words (§ 58), “ construed to include all the 


(g) D^enham v. Mellon, 6 App. Ca. 
at p. 31 (Lord Selboroe). 

(A) Dd>enham v. MeUon, 6 App. Ca. 
at p, 36. (Lo^ Blackburn). 

(*) lb.,' Mord Brothers ie Co. v. 
Earl of Weetmordand [1903] 1 K. B. 
64, aA. 

(j) Debenham v. Mdhn, where earl* 


ier authorities may be found collect¬ 
ed ; and see the notes to Mard)y v. 8coU 
in 2 Sm. L C., and 6 EnoycL Laws d 
Engl. 2nd ed. 67&—679. The later case 
of Paquin v. Bemckrh [1906] A. G 148, 
proceeds on the special construotioa 
an English statute. 
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necessary and usual means of executing it.” If its terms are & 
ambiguous, tbe principal will be held bound by that sense in which 
the agent reasonably understood and acted upon them (i). Further 
an authority is generally construed in case of doubt according to 
the usual course of dealing in the business to which it relates 
(1), partly because this may bo presumed to have been really 
intended, and partly because third persons may reasonably attri¬ 
bute to an agent such authority as agents in the like business 
usually have. This last reason has been e.xtended to holding an 
undisclosed principal liable for a purchase on credit which he 
had expressly forbidden the agent to make (m). As in the case of an 
imdiscloscd principal there can be no apparent authority, and in 
fact there was no real authority, the correctness of this decision is 
doubtful (n). It rather seems that the rule applies only where 
credit is given not to the agent alone, but to the principal or firm 
which he apparently represents (o). 

The following are illustrations from the English authorities 
of the rule stated in the first paragraph of the section. An agent 
employed to get a bill discounted has authority to warrant it a 
good bill, but not to indorse it in the principal’s name (p). If 
employed to find a purchaser for property, ho has authority to 
describe the property, and state any circumstances which may 


(k) Ireland v. Livingstone (1872) 
L. R. 6 IL A. 395. 

(() E.g., Pok V. Lmsk {I860) 28 
Bcav. 562. But an agent entrusted with 
goods for sale by a person who docs not 
trade in such goods has no implied 
authority to bind his principal by a 
warranty: Brady v. Todd (1861) 9 
C. B. N. S. 592. 

(m) Watteau t« Fenwick [1891] 1 
Q. B. 346. 

(n) It is not approved by Lord Lind* 
ley, Partnership, 134, note, and see 
L. Q. R. ix 111. Mr. Floyd R. Mechem 
in Harv. Law R. xxiil 601 admits that 
WaiUau v. Fenwick “ can clearly not be 
sustained upon the ordinary principle of 
estoppel,” but supports it on the ground 
of holding out or “ putting forward ” an 


“ ostensible principal.” 

But surely an “ ostensible principal ” 
is not ” put forward ” by any one. If 
there is no estoppel there can bo no 
holding out. The case bos been follow, 
ed on similar facta in Kinaham A Co, 
V. Parry [1910] 2 K. B. 389, but only 
as biodiug on a court of co-ordinate 
jurisdiction; and it is still doubtful whe- 
tlier it will ultimately bo supported as of 
general application; the trade there in 
question has many peculiarities in Eng¬ 
land. 

(o) This condition was satisfied in 
Edmunds v. Sushell (1865) L. R. 1 
Q. B. 97, which Walter, v. Fenwick 
professed to follow. 

ip) Ftnn V. EmUon (1791) 3 T.R. 
767 ; 4 T. R. 177* 
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S. 188. affect its value, to a proposed purchaser (j). Authority to sell a 
horse implies authority to warrant it, if the principal is a horse- 
dealer (r), or the sale is at a fair or public market (s), but not if 
the principal is unaccustomed to dealing in horses and the sale is a 
private one ((). 

Where an agent is authorised to receive payment of money on 
his principal’s behalf, the payment, in order to bind the principal, 
must be in cash («), unless it can be shown that, by a reasonable 
custom or usage of the particular business in which the agent is 
employed, payment may be made in some other form; as, for 
instance, by cheque (ti) or biU of exchange (w). A custom for an 
agent to receive payment by way of set-off or settlement of 
accounts between himself and the person making the payment is 
regarded as unreasonable, and is not binding on the principal 
unless ho was aware of it and agreed to be bound by it at the 
time when he authorised the agent to receive payment (x). 

Construction of Powers of Attorney.—A power of attorney 
is a formal instrument (generally executed under seal in England, 
but not in India outside the Presidency towns) by which authority 
8 conferred on an agent. Such an instrument is construed 
strictly, and confers only such authority as is given expressly 
or by necessary implication (y). 


(j) MulkM T. MiUcr (1882) 22 Ch. 
D. 194. 

(r) Homrd v. Skemrd (1868) L. R. 
2 0. P. 148. 

(«) Brooks V. Hassdll (1883) 49 L. T. 
669. 

{t) Brady v. Todd (1861) 9 C. B. 
N. S. 692. 

(tt) Pape V. Westacotl [18941 1 Q.B- 
272; Blumbug v. We Interests, elc., 
Corporation [189SJ 1 Oh, 27; fline v. 
8.S. Syndkaie (1895) 72 L. T. 79 
(policy broker no authority to take 
bill of exchange in payment). 

(v) Bridges '7. OarreU (1870) L R. 
5 C. P.461. 

(wl WUliam 7. Evans (1866) L. R. 
1 Q. B. 362 (auction^r no anthority 


to take bill of exchange in payment of 
deposit). 

{x) Undenoood v. NichoUs (1855) 17 
C.B. 239 ; Pearson v. Scott (1878) 9 
Ch. Piv. 198; Sweeting v. Pearce (1859) 
7 C. B. N. S. 449 ; 121 R. R. 684 (cus¬ 
tom for policy brokers to receive pay¬ 
ment from underwriters by way of set¬ 
off). 

(y) Bryant v. Iai Banqt4e du Peuple 
[1893] A. C. 170; Jonmenjoy Coondoo 
7. Watson (1884) 9 App. Cft. 661 (a 
power from time to time to negotiate, 
make sale, dispose of, assign and trans¬ 
fer gives no authority to pledge) Cp. 
Bank of Bengal v. Macleod (1849) 6 
M.I.A. 1; 83 R. R. 1; Bank of Bengal 
7 . Faganiim) 6 M. I. A. 27; 83 R. R. 
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One of the most important rules for the construction of a 8. 
power of attorney is that regard must be had to the recitals which, 
as showing the scope and object of the power, will control all 
general terms in the operative part of the instrument. Thus, 
whore it was recited that the principal was going abroad, and 
the operative part gave authority in general terms, it was held that 
the authority continued only during the principal’s absence (r). 

Another rule is that where special powers are followed by 
general words, the general words are to be construed as limited to 
what is necessary for the proper exercise of the special powers, and 
as enlarging those powers only when necessary for the carrying out 
of the purposes for which the authority is given (a). There are 
many reported cases illustrating this rule, of which the following 
are examples. A power of attorney was given by a principal, who 
carried on business in Australia, to purchase goods either for cash 
or on credit in connection with the busine,ss, and when necessary 
in connection with any such purchases, or with the business, to 
make, draw, sign, accept, or indorse any bills of exchange or 
promissory notes which should bo requisite or propel', and it was 
held that the power gave no authority to borrow money, and the 
principal was therefore not liable in bills of exchange given in respect 
of a loan (h). Where power was given to demand and receive all 
moneys due to the principal on any account whatsoever, to use all 
means for the recovery thereof, to appoint attorneys to bring actions, 
and revoke such appointments, and to do all other business, it was 
held that the words “ all other business ” must be constiued to mean 
all other business necessary for the recovery of the moneys, and that 
the agent had no authority to indorse a bill received by him in 
pursuance of the power (c). Where an executor gave a power of 


15 (a power “ to sell, indonic and A. C. 170. 

assign,” does authorise an indorsement (6) dowtsv. Aforris [1902] I Ch. 810. 

to a bank as security ior a loan). (c) Noyy v. Smith (1808) 1 Taunt 

(z) Danbtj v. Coutt$ (1885) 29 Ch. 347 ; 9 R. R. 788. Similar eases; Es* 

Div. 600. doile v. La Naute (1840) 1 Y. & C. 394, 

(s) Attwood T. Munninga (1827) 7 41 R. R. 299 i Baij v. GMamidl (1804) 

B. & C. 278 ; 31 R. R. 194 j Harper 1 Taunt. 349 ; 9 R. R. 799 ; Aforroy v. 

T. Octhell (1870) L. a 6 Q. B. 422 ; East India Co. (1821) 5 B. A Aid. 204 

Bryaai v. La Bangue du Peupie 11893] 24 R. R. 825, 
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8> 184 attorney to transact in his name all the affairs of the testator, it was 
held that the agent had no authority to accept a bill of exchange in 
the name of the executor so as to bind him personally (d). 

A power of attorney is, however, construed as including all 
incidental powers necessary for carrying out its object effectively (e). 
A power to commence and carry on all actions, suits, and other pro¬ 
ceedings touching anything in which the principal might be in 
anywise concerned was held to authorise the signature by the 
agent on behalf of the principal of a bankruptcy petition against 
a debtor of the principal (/). See Powers of Attorneys Act, VII 
of 1882. 

Authority to do every lawful thing necessary for the purpose— 
The authority conferred by this section to do things necessary 
for a business may be excluded either expressly or impliedly by 
the terms of the agency. Thus whore A. appointed B. manager 
of his silk factory, and executed to him a power of attorney 
specifying his powers and authority, but the document gave no 
authority to B. to borrow, it was held that A. was not liable 
for money borrowed by B. as manager and attorney of A. 
“Sections 187 and 188....would no doubt authorise a manager 
to borrow if necessary; but such general provisions are subject 
to modifications in particular cases, and in this case they were 
so modified, for the manager had been allowed no power to 
borrow ” (g). 

Authority of Counsol, Attorney, and Pleader.—Though the rela¬ 
tion between a client and an attorney or pleader is that of principal 
and agent, it is not so in the case of counsel (h). Nevertheless 
counsel, unless his authority to act for his client is revoked and 
such revocation is notified to the opposite side, has, without need 

(d) Oardmr v. H(jtdw(1796) 6 T.R, (/) In Tf Wallace (1884) 14 Q. B. 
691; 3 E. R. 631, 638. Div. 22. 

(«) Howard V. BaiUie (1796) 2 H. (j) Fergmm v. Hm Chad Bald 
Bl. 618; 3 R.E. 631; v. Palmer (1905) 33 Cal. 343. 

(1869) 7 C. B. N. S. 340; 121 R.B. 622; , (1) Per Lord Esher, M. E., in Jffll- 

Bmlh T. Macmillan (1863) 2 H. * C. 760; tiiwi y. MunOet (1887) 20 (J. B. Diy. 
133 B. B. 778; Ex parU Frampton (1859) 141,142. 

ID.F. AJ.263;125E.B.443. 
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of further authority, full power to compromise a case on behalf 8, 
of his client. “ Counsel is clothed by his retainer with complete 
authority over the suit, the mode of conducting it, and all that 
is incident to it, and this is understood by the opposite party ” (i). 

But this authority docs not extend to a compromise of matters 
outside the scope of the particular case in which he is retained 
(y), nor to referring the case itself to arbitration on terms different 
from those which the client has authorised (k). An attoniey is 
entitled in the exercise of his- discretion to enter into a compromise, 
if he docs so in a reasonable, skilful, and horn jide manner, provided 
that his client has given him no express directions to the 
contrary (1). In the only Indian case on the subject, the Court 
found that the client had authorised his attorney to compro¬ 
mise, and that the compromise was reasonable and proper (m)- 
The case of a pleader stands on a different footing, and he 
cannot enter into a compromise on behalf of his client without his 
express authority (n). 

Authority of Factor A factor to whom goods aro entrusted 

for sale has authority to sell them in his own name {<>), on 
reasonable credit (p), at such times and at such prices as in his 
discretion he thinks best (j); to receive payment of the price where 
he sells them in his own name (r ); and to warrant the goods 
sold, if in the ordinary course of business it is usual to warrant 


(t) Bowen, L.J., 20 Q. B. Div. at 
p. 144; Jaiu/ Bahadur v. Shankar Jlai 
^1890) 13 AU. 272; Nundo Lai v. Nis- 
tonnt(l900) 27 Cal 42S; Ja>jannathdan 
V. Ramdaa (1870) 7 B. H. C. 0. C. 79. 
Seo Camson v. liodrvjue^ (1886) 13 
Cal. 115, where the Court set aside a 
compromise made by counecl for the 
plaintiff, and against her express pro¬ 
hibition, the consent decree not having 
been sealed, and the plaintiff having 
notified her dissent before the decree 
was drawn up 

^j) Nundo Lai v. JUistarini (1900) 
27 Cal. 428, 

(i) V. Oordon iennoj [1902] 
A.C. 465. 


(l) Fray v. Voules (1859) 1 E. & E. 
839 ; 117 R. R. 483 ; Prentmch v. Poley 
(1865) IS C. B. N. 8. 806 (authority of a 
managing clerk to compromise). 

(m) Jagannalhdas v. Ramda$ (1870) 
7 B. H. C. 0. a 79. 

(n) Jagapati v. Ekambara (1897) 21 
Mad. 274. 

(o) Baring v. Come (1818) 2 B. & 
Aid. 137; 20 R. R. 383; Ex park Dixm 
(1876) 4 Ch, Div. 133. 

(p) Houghton v. MallMws (1803) 3 
B. & P. 485 ; 7 R. R, 816. 

(q) Smart v. Bandars (1846) 3 C.B. 
380 ; 71R. R. 384. 

(f) Brinkmkr v. Qooiwn (1776) 
Cowp. 261. 
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188. that particular kind of goods (s). But he has no implied authority 
to barter the goods ((), nor to delegate his authority, even if act¬ 
ing under a dd credere commission («). 

Authority of Broker.—A broker authorised to sell goods has 
implied authority to sell on reasonable credit (®); to receive 
payment of the price if he does not disclose his principal (w ); and to 
act on the usages and regulations of the market in which he deals, 
except so far as such usages or regulations are unlawful or unreason¬ 
able (*). A usage which, by converting the broker into a principal, 
changes the intrinsic nature of the contract of agency is regarded as 
unreasonable (;/). He has no implied authority to cancel (z) or vary 
(a) contracts made by him; nor to receive payment of the price of 
goods sold on behalf of a disclosed principal (b); nor, even when 
the principal is undisclosed, has he implied authority to receive 
payment otherwise than in accordance with the terms of the con¬ 
tract of sale (c). A broket has no implied power to delegate his 
authority even if acting under a del credere commission (d). 

A policy broker authorised to subscrilic policies on behalf of 
an underwriter has implied authority to adjust a loss arising imder a 
policy (ej and to refer a dispute about such a loss to arbitration (/). 
But ho has no implied authority to pay total or partial losses on 
behalf of the underwriter (</). Nor has a policy broker implied 


(«) Dim/le T. /lare (1859) 7 C. B. 
N. S. U5 ; 12111, K. 424. 

(I) Oaerreiro v. Peik (1820) 3 B. & 
Aid. 015 i 22 R. K. 500. 

(«) Cochran v. hlam (1813) 2 M. & 
S. 301 : 15 R. R. 257. 

(*) Boorman v. Brown (1842) 3 Q. B. 
611; 61 R. R. 287. 

(lo) Campbell v. Baud (1816) 1 
Stark. 233. 

(x) Cropper y. Cook (1868) 1. R. 3 
C. P. 194 ; Robineon v. Molktt (1874) 
L. R. 7 H. L. 802 ; Sutton v. Tatkam 
(1839)10A. &E.27j60R.R. 312. 

(y) Bobineon y. Molktt (1874) L. R. 
7 H. L 802. 

(J) Xenos y. Wickham (1866) L. R. 


2 H. L. 296. 

(a) Blackburn v. Schoks (1810) 2 
Camp. 343;11 R. R. 723. 

(5) Linck v. Jameson (1886) 2 T.L.R. 
206. 

(r) Catterall v. Hindis (1867) L. R. 
2 C. P. 368. 

(d) Cochran v. Irlam (1813) 2 M. & S. 
301 ; 15 R. R. 267 ; Henderson v. 
JSameuie/l (1827) 1 Y. St J. 387 ; 30 R.R. 
799. 

(r) Richardson y. Anderson (1806) 1 
Camp. 43 n.; 10 R. R. 628 n. 

(/) (roodaonv. Brooie (1816) 4 Camp. 
163. 

(9) Bell V Aatiio (1784) 4 Doug. 48. 
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authority to cancel contracts made by him (h); or to receive pay- 8.188, 
ment from undervvritcrs of a sum due under a policy by bill of 
exchange (i), or by way of set-off, even if there is a custom by which 
a set-off is considered equivalent to payment as between brokers and 
underwriters, unless the principal bad notice of the custom and 
agreed to be bound by it at the time when be authorised the broker 
to receive payment (/). 

Authority of Auctioneer.—An auctioneer has implied authority to 
sign a contract on behalf of both buyer and seller {k), an authority 
which does not, however, extend to his clerk (/). The implied 
authority of an auctioneer to sign on Indialf of the buyer does 
not, however, extend to a sale of unsold lots by private contract 
subsequently to the sale by auction (m). An auctioneer has no implied 
authority to take a bill of exchange in payment of the deposit, or of 
the price of goods sold, though it is provided by the conditions of 
sale that the price shall be paid to him («); but he may take a 
che<iue in payment of the deposit according to the usual custom (o). 
Authority to sell by auction does not imply any authority to sell by 
private contract, in the event of the public sale proving abortive, 
though the auctioneer may be offered a price in exce.ss of the 
reserve (pj. Nor has an auctioneer implied authority to rescind a 
contract of sale made by him (q), or warrant goods sold (r ); nor to 
deliver goods sold except on payment of the price, or allow the buyer 
to set off a debt duo to him from the seller (.«). 


(A) JCenos v. Wickham (18C6) L. U. 

2 H. L. 29G. 

(i) nine V. S.S. h'mrance ^Syndicate 
(189.5) 72 L. T. 79. 

(j) Sweeting v. Pearce (18.59) 7 C. B. 
N. S. m;Barllea v. Penlland (1830) 
10 B. & C. 760 ; 34 R. R. .560 ; Scott 
V. Irving (1830) 1 B. & Ad. 605 ; 36 
R. R. 396. 

(k) Enmeraon v. Ileelia (1809) 2 
Taunt. 38 ; 11 R. R. 520 ; WhiU v. 
Proctor (18U) 4 Taunt. 209 ; 13 R. R. 
680. But see BariieW v. PurneU (1836) 
4 A. & E. 792 ; 43 R. R. 484. 

(l) BeU y. Balh [1897] 1 Ch. 663. 
Cp. Sims V. Landray [1894] 2 Cb. 318. 


(m) Mewa v. Carr (1856) 1 H. & N. 
484 ; 108 R. R. 083. 

(fi) WJlliams v. Evans {[SQd) L. R. 

1 Q. B. 352. 

(o) Farrcr v. Lacy (1886) 31 Ch. Div. 
42. 

ip) Daniel v. Adams (1764) Ambl. 
495 ; Marsh v, Jcl/(1862) 3 F. & F. 234 ; 
130 R. R. 836. 

[q) Nelson v. Aldridge (1818) 2 Stark. 
435 ; 20 R. R. 709. 

(f) Payne, v. Leconfield (1882) 61 
L. J. Q. B. 042. 

(s) Brown v. Slalon (1816) 2 Chit. 
363 ; 23 R. R. 750. 
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8.188. Authority of Shipmaster—The extent of a shipmaster’s authority 
to bind his principals personally by contract (t), or to sell or 
hypothecate the ship or cargo («), is governed by the law of the 
flag, i.e., by the law of the country to which the ship belongs. 
Thus, if the master of an Italian ship give a bond hypothecating an 
English cargo under circumstances which according to Italian law 
do, but according to English law do not, justify the hypothecation, 
the bond will be held valid, and will be enforced by the English 
Courts (n). 

The authorities indicating the extent of the implied authority of 
masters of British ships are very numerous (w). For present purposes 
it seems sufficient to cite only some of the more important cases. 
Being appointed to conduct the voyage on which the ship is engaged 
to a favourable termination, a shipmaster has implied authority to do 
all things necessary for the due and proper prosecution of the voyage 
(x). He may enter into reasonable towage (y) or salvage (?) agree¬ 
ments, when necessary for the benefit of the owners, but not 
merely for the purpose of saving life without regard to the saving 
of the owners’ property (a), and may render salvage services to 
other vessels in distress (5). He may pledge his principals’ credit 
for necessary repairs or stores, such as a prudent owner would 
himself order (c), where it is reasonably necessary, under the 
circumstances of the case, to obtain them on credit (d). He may 
also borrow money on the credit of his principals, if the advance 
is necessary for the prosecution of the voyage, communication 

(() Uoyd V. Ouibert (1865) 6 B. & roasonablo or inequitable agreements tor 
S. 100, 120, towage or salvage services will not be 

(B) The Karnak (1869) L. E. 2 P.C. enforced; The Medina (1876) 2 P. Div. 
' ■ 605 \ The AugvH [1891] P. 328. 5. And a salvage agreement made by 

(e) The Gaetano and Maria (1882) 7 the master is only binding to the extent 
P. Div. 137, of the value of the property saved. 

(a) See Bowstead on Agency, 4th ed., (a) See last note, 

pp. 100-107. (6) The Thetis (1869) L. R. * Ad. 

. (*) Arthur V. Barton (1840) 6 M. & 366. 

W. 138 ; 66 R.E. 642 ; Beldon v. Camp- (c) Frost v. Oliver (1853) 1 C. L. R. 
j tei! (1851) 6 Ex. 886 ; 86 R.E. 634. 1003 ; n'elwler v. Sedamp (1821) 4 

r (y) WeUJidd v. Aiamsm (1884) 6 B. & Aid. 352 ; 23 E. E. 397. 

I Asp. M. C. 214. (d) Gunn v. Boherts (1874) L. R. 9 

f (r) The Benpor (1883) 8 P.a 115 1 a P. 331. 

The Inchmaree [1899] P. 111. Dn- 
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with the principals is impracticable, and they have no solvent S. I]i(| 
agent on the spot (e). But he has authority to bind personally 
only his own principals, or jxjrsons who have held him out as 
their agent {/). If a ship is chartered, and possession given up 
to the charterers, who appoint the master, they and not the regis¬ 
tered owners are liable on the master’s contracts (g). The same 
principle applies if the ship is chartered to the master himself, 
and possession given to him. In such case, ho alone is liable on his 
contracts (A). 

The master of a British ship has also implied authority to 
give bottomry bonds, hypothecating ship, freight, and cargo, for 
necessary supplies or repairs in order to prosecute the voyage, when 
it is not possible to obtain them on personal credit, and commu¬ 
nication with the respective owners is impracticable (i). The cargo 
alone may be hypothecated {respondentia) if necessary for the 
benefit of the cargo, or for the prosecution of the voyage, but the 
owners must in all cases be first communicated with if possible (,/). 

In the case of absolute or urgent necessity, as where in conse¬ 
quence of damage it is impossible to continue the voyage, and the 
ship cannot be la^paired except, at such a cost as no prudent owner 
wouldinciir, the master has impliial authority to sell the ship {k). 

But to justify a sale, the ni^cessity must be such as to have no 
other alternative, and eroniniimication witli the owners must be 


(e) liocher v. Jiii'tlicr (ISl.’)) 1 .Stark. 
27; 1811. U. 742 ; Arlhur v. /Ir/r/rnt (1S40) 
55 R. 11.512; Sh,>rhii-^n 
V. Gent (1841) 2 Q. J:. i:il n. ; 57 II. R. 
718 n.; PJdwariiit v. Hanll {I85;J) 14 (-.R. 
107. 

(/) Madf’.nzic v. Pooln/ (18.5(1) H 
Jix. 638 ; Miklifsoti v. Glivir (1855) 5 
E. & B. 410. As to lioldirig «»ut, .soo 
ManrJie.'ikr'^ Trust v. Furness [189.5] 2 
Q. B. 539 ; The Great Easlern (1868) 
L. R. 2 Atl. 88. 

{g) Eaiimwoll Maniijadiire w. Funms 
[1893] A. C. 8. 

(A) Frazer v. Marsh (1811) 13 East, 
238 ; 12 R. R. 336 ; Jteere. v. Davis 
(1834) 1 A. & E. 312 ; 40 R. R. 300 ; 


Cl, linn V. Newberry (18.32) 1 Cl. & F. 
283 ; 33 R. R. 437. 

(i) Kl'inwort v. Casm Mariliimi 
Genoa (1877) 2 A|ip. (!a.s. 156 ; The 
SlafJordshire{lHTD L R. 4 1*.C. 194; 
Ilussvy V. Christie. (IK07) 13 Vv.s. 599; 
9 R. 11. 58.5 ; Stalnhiinlc v. Shepard 
(1853) 13 C. a 418 ; 93 R. R. 599. 

(j) Tie SHltan (1859) Swa. 504; The 
Onward (1873) L. R. 4 Ad. 38; The 
Jlainburij (1863) 2 Moo. R. U. (N. S.) 
289. 

(k) Tlio Australia (18.59) 13 Moo. 
R.C. 132; iioberlsim v. Clarke (1824) 
1 Bing. 445 ; 25 R. R. 676 ; Ireland v. 
Tlwmson (1847) 4 C. B. 149; 72 R.K.GOO. 
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^,'188. impracticable (!). Where repairs are absolutely necessary in order 
to prosecute the voyage, and communication with the owners of 
the cargo is impracticable, the master has implied authority to 
sell a portion of the cargo to enable him to continue the voyage 
(m). But his authority as agent of the owners of the cargo is 
strictly one of necessity («), and he is not justified in selling any 
port ion thereof until he has done everything in his power to carry it 
to its destination (o). In no case has he implied authority to stop 
the voyage and sell the whole of the cargo in a foreign port, even 
if a continuation of the voyage is impossible, and to sell appears 
the best course to take in the owners’ interest under the circum¬ 
stances (o). 

A shipmaster has implied authority to enter into contracts for 
the carriage of merchandise according to the usual employment of 
the ship (p), and to enter into a charter-party on behalf of the owners 
if he is in a foreign port, and there is difficulty in communicating 
with them (q). But he has no implied authority to vary any contract 
made by the owners (r), or to agree for the substitution of another 
voyage in place of that agreed upon between the owners and 
freighters, orto make any contracts outside the scope of the voyage 
(«). His authority to sign bills of lading is limited to signing 
for goods actually received on board ((), and he has no authority 


{!) Cobefjnid Marine humrance Co. 
T. Bartmie (1875) L. R. fi P.C. 319; 
The Bonita (1801) 30 L. J. Ad. 14.5. 

(m) Amtralasian Sle/im Navigation Co. 
T. Morse (1872) L. K. 4 P. C. 222 ; Ben- 
eon V. Duncan (1849) 3 Ex. 644 ; 77 R.R. 
776. 

(ti) ams Y. Grey (1857) 2 H. N. 
22; 115 B.R. 408; Breeman v. East 
India Co. (1822)5 B. A Aid. 617; 24 
E.R. 497. 

(o) .itlantic Mutual Insuranu Co. v. 
Buth (1879) 16 Ch. U. 474 ; H'itoJi 
T. JIfiSar (1816) 2. Stark. 1; 19 E. R. 
670 ; Acatos v. Burns (1878) 3 Ex. lliv. 
282 : Kajt Oineron v. Dowick (1809) 2 
Camp. 42 ; 11 E. E. 656. 

(p) Grant v. Norway (1851) 10 C. B. 
665 ; 84 E.R. 747; McLean T. Fleming 


(1871) 2 H.L. Sc. App. 128. ' 

(7) The Fanny (1883) 5 Asp. M.C. 
75 ; Grant v. Norway, supra. 

(r) Pearson v. Giischen (1864) 17 
C. B. N. S. 352. 

(s) Burgon v. Sharpe (1810) 2 Camp. 
529 ; 11 E.E. 788. 

(1) Cox V. Bruce (1880) 18 Q. B. 
Div. 147; llubbersty v. llWd (1853) 8 
Ex. 330 I 01 E. R. 519. The'master’s 
signature is primd facie evince against 
the owners that the goods signed for 
were put on board, hut it is not conchr- 
sive against them : Brown v. Powel 
Dufjryn Coal Co. (1875) L.E. 10 C. P. 
562 ; Smith v. Bedouin Steam Naviga¬ 
tion Co. [1896] A. C. 70, unless there 
is an agreement that the bill of lading 
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to sign St a lower freight, than the owners contracted for («), 
or making the freight payable to any other persons than the 
owners (c). 

189.—An agent has authority, in an eraergenry, to do 
all such acts for the purpose of protecting 

Agent’s autho- 

rity in an emer. hl3 principal ffOm loSS aS WOllld be dOTie by 

a person of ordinary prudence, in his own 
case, under similar circumstances. 


Illmtralions. 

(a) An agent for sale may have goods repaired if it bo necessary. 

(b) A. consigns provisions to B. at Calcutta, with directions to send 
them immediately to C. at Cuttack. B. may sell the provisions at Calcutta, 
if they will not bear the journey to Cuttack without spoiling. 


Illustration (b) seems to be suggested by Story’s opinion that, 
“if goods are perisluiblo and perishing, the agent may deviate from 
his instructions as to the time or price at which they arc to bo sold ” : 
S. A. §193. Under this head comes the authority already referred 
to (w) by which the master of a ship may sell the goods of an absent 
owner in case of necessity when ho is unable to communicate 
with the owner and obtain his directions (x). Birt this is not 
an example for other kinds of agerrts. “The aulhorily of the 
master of a ship rests upon the peculiar cir,iracfcr of Iri.s office, and 
affords no anafogy fo the case of an ordinary agerrt ” ; and the 
manager of a business has no implied authority to borrow money 
on his principal’s credit to carry orr the business, oven if the money 
is urgently needed {;/). 


shall be conclusive evidence against the 
owners as to the quantity shipped i 
Liskman v. Chrislie (1887) 19 (J. B. 
Div. 333. 

(a) Pickemell v. Jauberry (1862) 3 
F. & F. 217 ; 130 R.R. 834. 

(w) Reynolda v, Jex (1805) 7 B. & S. 

86 . 


(r) AuHralasian Steam Navigation 
Co. V. Mom (1872) L. H. 4 RC. 223. 
Whether there is such urgent necessity 
as to give no time or opportunity for 
communicating with tiie owner is a 
question of fact; Acalos v. Jitirn/i (1873) 
3 Ex. Div. 282. 

(y) llawtayne v. Bourne (1841) 7 M. 
& W. 595, 600 ; 56 B. R. 806, 810. 


(w) P. 673, above. 
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Sub-Agents. 

190 .—An agent cannot lawfully employ another to 
whon agent can. perform acts which he has expressly or 
not delegate. impliedly Undertaken to perform personally 
unless by the ordinary custom of trade a sub-agent may, 
or, from the nature of the agency, a sub-agent must, be 
employed. 

For a similar rule in the case of trustees, see Trusts Act II of 
1882, s. 47. 

“ One who has a bare power or authority from another to do 
an act must execute it himself and cannot delegate his authority to 
another”; S. A. § 13. Thus in England the auctioneer at a sale 
by auction “ is the agent of the purchaser as well as of the seller, and 
has authority to sign a memorandum of the sale so as to bind both 
patties ” ;but he cannot of his own motion delegate that authority 
to his clerk ( 2 ). The reason that no such power c.an be implied as 
an ordinary incident in the contract of agency is that confidence 
in the particular person employed is at the root of the contract. 
Accordingly,auctioneers (fl.),f.actois {()), directors of companies (c), 
brokers (d), and other agents in whom confidence is reposed have, 
generally speaking, no power to delegate their authority. “But 
the exigencies of business do from time to time render necess.ary the 
carrying out of the instructions of a principal by a jicrson other than 
the agent originally instructed tor the purpose, and where that is the 
case, the reason of the thing requires that the rule should bo 
relaxed.” And “an authority to the effect referred to may and 
should be implied where, from the conduct of the parties to the 
original contract of agency, the usage of trade, or the nature of the 
particular business which is the subject of the agency, it may be 
reasonably presumed that the parties to the contract originally 
intended that such authority should exist, or where, in the course of 


(!) BeU V. Bdh [1897] 1 Ch. 663, S. 301; 15 R. R. 2.37. 

669. (r) /» re Leeds Banking Co. (1866) 

(o) Coles V. Trecolhick (1804) 9 Vea. L. R. 1 Ch. 561. 

234 ; 7 R. E. 107. (8) Henderson v. Barnewell (1827) 1 

(6) Coefe-on T. Irfam (1813) 2 M. & Y. J: J. 387 ; 30 E. R. 799. 
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the employment, unforeseen emergencies arise which impose upon the 
agent the necessity of employing a substitute ” (e). So it is “ where 
a shipowner employs an agent for the purpose of efEect\iating a sale 
of a ship at any port where the ship may from time to time in the 
course of its employment under charter hajipen to be ” (e), 
for it is obvious that, the agent cannot liimselfbe |)re])are(l to do 
the btisines.s at every .such jant. Authority to deleg:il(! is implied 
whenever the act. to be <lone by the sub-a-gent is purely ministerial, 
and does not involve the exercise of any diserel ion (/). 

In .some cases the custom of trade justilies the delegation of 
special branches of work. Thus it has been found I o be a us,age of 
trade for architects and buildersto have the (|uanlilies taken out 
from t heir designs by surveyors, who a re more expert in I hat work, 
for the purpo.se of enabling proper estimates to be made; andtho 
surveyor can sue the architect’s eiujiloyei- for his chaigi's (p). 

191.—A “ sub-iigent ” is a iicrsoti cmirloywl i)y, and 
“ Sui).D.gent ” So- acting uiuler tlic cdutml of, tlic original agent 
in the Itiisincss of tlio agency. 

The relat ion of the sub-agi'nl to the original agent, is, as bet wcciv 
themselves, that of agent to principal. “ It may be generally stated 
that, whercagents employ sub-agents in the bnsine.s.s of the agency, 
the hitter arcclothcd with precisely thi; same rights, and incur pre¬ 
cisely the same obligations, and are bound to the same dulio.s, in 
regard to their immediate employers, as if they were, the sole and 
teal principals ” : S. A. § ll.SG. In the three next following sections 
the Act has defii'.ecl, in accordance with setlliul law, the relations of 
the ultimate principal to the sub-.agent in different cases. 

192 .—Whore a siih-agoiit ia properly appointed, the 
Representation priiitiftal is, SO far as rogard.s tliird persons, 
of principal irysnb- repTesciitcdby the sub agent,and is bound by 

agent properly '■ / _ 

appointed. and responsible for his acts, as if be were an 

agent originally appointed by the principal. 

(c) De Bmache v. All (1878) 8 Ch. Co. (1868) L. R. 3 Ch. 461. 

Div. 286,310,311. (j) Jlfoori v. M'iiney f/»ion (1837) 3 

(/) Ex parte Birmingham Banking Btng. N. C. 814; 43 R. R. 802. 
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■ 198. The agent is responsible to the principal 

Agent’s respon* o i r i 

ribiiity for sub agent, for the acts of the suh-agent. 

The sub-agent is responsible for his 

Sub-agent’s re* . , 

iponsibUity. acts to the agent, but not to the principal, 
except in case of fraud or wilful wrong. 

Principal and sub-agent,—Where authority to appoint a 
sub-agent in the nature of a substitute for the first agent “exists ” 
either by agreement or as implied in the nature of the business “ and 
is duly exercised, privity of contract arises between the principal 
and the substitute, and the latter becomes as responsible to the 
former for the due discharge of the duties which his employment 
casts upon him, as if he had been appointed agent by the principal 
himself ” (h). Tliis is the class of cases contemplated in s. 194. 
Otherwise the sub-agent looks to and is controlled by the agent who 
appointed him, and is not imder any contract with the principal. 
If money due to A. is paid to P., who is Z.’s servant, Z. having 
authority from A. to collect it, P. is accountable only to Z., and A. 
cannot recover the money direct from P. (i), J!ut a sub-agent is 
accountable to the principal for a secret commission improperly 
received by him {j ). 

And a sub-agent who docs not know that his employer is an 
agent is entitled to the same rights as any other contracting party 
dealing with an undisclosed principal (sec ss, 231, 232, p. 750, below). 
“ If A. employs B, as his agent to make any contract for him, or to 
receive money for him, and B. makes a contract with C., or employs 
C. as his agent, if B. is a poison who would be reasonably supposed 
to be acting as a principal, and is not known or suspected by C. to be 
acting as an agent for any one, A. caiuiot make a demand against 
C. without the latter being entitled to stand in the same position as 
if B. had in fact been a principal. If A. has allowed his agent B. 
to appear in the character of a principal he must take the conse¬ 
quences ” (k). 

(J) Di BMsche T.' AU (1878) 8 Ch. 11, C. A. 

Div. 280,311. (t) Bowen, I-J., in MonU^v. For- 

(*) Btephts T. Badcock (1832) 3 B. wood [18931 2 Q. B. 350, 355. Cj>. 
& Ad. 354 ; 37 R. E. 448i New Zealand and Aaslrdlian I-and. Co. 

(J) PoweB T. donee (1905) 1 K. B. v. Vatwa (1881) 7 Q. B. Dir. 374. 



agent’s EESPONSIBII-ITy EOB SUB-AGENT. 


67 » 


Accordingly whore goods consigned have been sold in good 
faith by a sub-agent appointed by the consignee, and the proceeds 
have been brought into account between the consignee and the sub¬ 
agent, the latter is not liable to account to the consignor. His 
account with the consignee caimot be interfered with by the 
consignee’s principal except on the grormd of bad faith (1). 

Agent’s responsibility for sub-agent.—A commission agent for 
the sale of goods, who properly employs a sub-agent for selling 
his principal’s goods, is liable to the principal tor the sub-agent’s 
fraudulent disposition of the goods within the course of Iris employ¬ 
ment. The last clause of this section, giving a prineijial in cases 
of fraud or wilful wrong the right of recourse to the sub-agent, does 
not exclude the principal’s normal right of recourse to his agent. In 
fact, the total effect of the section is to give an option to the princi¬ 
pal where a fraud or wilful wrong is committed by the sub-agent (m). 

193.—Where an agent, without having authority to do 
Agent’s res|ion- SO, lias appointed a person to act as a sub- 
nppointeT'^iEt nget't, the agent stands towards such person 
authority. relation of a principal to an agent, and 

is responsible for his acts both to the principal and to third 
persons; the princijral is not represented by or responsible 
for the acts of tlie person so cmjrloyed, nor is that person 
responsible to the primdpal. 

If the sub-agent purports to act in the name of the ultimate 
principal that principal may adopt his acts by ratification, as ho 
might adopt acta purport ing to be done on his behalf by any other 
person (ss. 196—200, pp, 082—688, below). But it is conceived that, 
if a sub-agent acts in bis own name or in that of the agent who has 
taken on himself without authority to delegate to him business which 
is in fact the principal’s, the acts so done cannot he ratified by the 
principal. 

(i) Peacock V. Baijmth (1891) 18 Bub-ogent was a muccaSam employed 
Cftl. 673, 613 ; L. R. 18 Ind. Ap. 78. by tho commisflion agent. As to tho 
(m) NensukMasv. Birdkhand (IHl) position of a dubash in Madras, sea 
19 Bom. L. R. 948. Tlie agent in this South Indian JnduatriaU Ld„ v, Mindi 
case was a commission agent acting for Rama Jogi (1914) 27 Mad. L. J. 601. 
an up-country constituent, and the 
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194.— Wlierc 'an agent, holding 'an express or implied 

Eolation between “wt^’ority to name another person toWt for 
principal and per- the principal ill the business of the aK'’ncv 

son duly appointed x o » , 

by agent to act in has named another person accordingly, such 

business of agency. . ^ 

person is not a siib-agent, but an agent of tlie 
principal for such part of the business of ithe lagetiey as is 
entrusted to him. 

lllK/tlralionx. 

(a.) A. directs U. his solicitor, to sell bis estate by auction, and toomploy 
an auctioneer for tbo pur])ose. B. name.s an auctioneer, to conduct the 
sale. i.s not a Hub-ogent, but is A.’s agent for the conduct of the sale. 

(h) A. autliorises B., a merchant in raleutta, to recover the moneys 
due to A. from 0. &0o. B. instructs 1)., a solicitor, to tahe legal proceed¬ 
ings against C. & Co. for tlie recovery of the money. J). is not a sub-agent, 
but is solicitor for A. 


A person to whom a trust has been improperly delegated is not 
an agent of the beneficiaries, but he is not the less liable to account 
to them, independently of agency, for trust property which has come 
to his hands (j»). 


Tn such cases as are put in the illustrations B., as between A. and 
the auctioneer or solicitor, is treated as merely 1 he messenger of A.’s 
direct authoriiy. This section apjiarently means to draw a clearly 
marked line hetween an ordinary sub-agent and a person who is put 
in relation with the principal, a “substitute ” as he is called in a 
passage already quoted above (o). The distinction is probably con¬ 
venient, though wo cannot find it .so sharply defined in any English 
authority. Apparently this section covers tlic case of an upper 
servant in a household wlio has authority to select and dismiss under 
servants,although the language is perhaps not the most appropriate. 
Such a servant, at any rate, is not answerable to third persons 
for acts or defaults of those under him which he has not specifically 
authorised (p). 

(n) Myler v. Filzpairick (1822) 6 (ji) “ It was never beard of that a 

Madd. 360 ; 23 R. R. 247 . i?e Barney .servant who hires labourers for bis 
[1892] 2 Ch. 265. master was answerable for all their 

(o) De BwmcAc v. 8 Ch. Div. at acts”: Stone v. Cartwright (1795) 6 

pp. 310, 311. T. R. 411 ; 3 R.R. 220. 
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A receiver appointed to carry on a business by mortgagees, 
trustees for dobcnturc-holder.s, or the like, appears to be in a similar 
position {q), tliougb it by no means follows that those who appoint 
him under the special powers conferred on them for that jmrposc, 
whether by law or by agreement of parties, are liable as principals 
for his acts (r). In Hombay, the appointment of a muccadani by a 
commission agent acting for an up-country constilulent isanoidinary 
case of the appointment of a sub-agent. Tire muceadam is not a 
substituted agent of the up-country constituent (s). 


194,196. 


195.- -In selecting sucli agent forliis principal, an agent 
Agent’s duty in pound to (Dccrcisc tlio Same amount of dis- 

iianung such per- 

se"- cretion as a man of ordinary prudence would 

exercise in Ids own case ; and if lie does tins he is not re- 
sjnnisible to the principal for the acts or negligence of the 
agent so selected. 

Hlu.4rations. 


(a) A. iii.struftN 13. a mordianfc, to Imy a sliip for him. 13. t“m]>I()y8 a 
ship surveyor of {rood rcpulaVioii to ehooso a ship for A. Tlin surveyor makes 
the ehoice negtigii'iitly. and the ship turns out to unscaworthy, ami is 
lost. 13. is not, Imt the surveyor is, responsible to A. 

(b) A. consigns {foods to 13., a merehant, for sale. 13., in due eoiir.s(’, 
employs an auctioneer in }{ood credit to sell tbo goods of A. and allows the 
aiietioncer to receive the proceed.s of tlie sale. Tlie auctioneer afterwards 
becomes insolvent without liavin" accounted for tbe proceeds. 13. is not 
re.sponsible to A. for the proceeds. 


Little, if any, direct luilhority can be produced for this rule 
(<), but it i.s not open to doubt in English law. Were it otherwise, no 
man would t,akc the respmsibility of choosing an agent for another 
without an express indemnil y. 


(q) Owen <0 Co. v. Cronl: [1895] I in South ItuUan InduslriuVi Ltd 

Q. B. 2C5. deeper Lord Ksher at v. JJ/iudi/foma Jojt (1914) 27 Mad. L.J. 
p. 272. 501. 

(r) Ooibnjv.GaA/:eM[1897)A.C.575. (1) Sec, however, Cahill v. Dawfon 

(») KensvJchdas'v.Birdichand (1917) (1857) 3 C. B. N. S. 108; 111 B. K. 666. 

19 Bom. L. E. 948,960. As to a dnba«h 
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Ratification. 

196.—Where acts are done by one person on behalf of 
, , another, but without his knowledge or 

Right of person , ^ 

aa to acts done for authority, he may elect to ratify or to disown 

him without his -e i 

authority. EUect such acts. If he ratify them, the same 
of ratiBcation. as if they had been per¬ 

formed by his authority. 

Conditions of Eatiflcation; “ On behalf of another.”—The rules on 
this subject are now familiar in the common law. Some of them are 
perhaps oVcr-.subtlo, but on the whole they are for the advantage of 
commerce. Ratification must be by the person for whomthe agent 
profes.sestoact. “That an act done for another by a person not 
assuming to act for himself, but for such other person, though 
without any precedent authority whatever, becomes the act of the 
principal, if subsequently ratified by him, is the known and well- 
established rule of law. In that case the principal is bound by the 
act, whether it be for his detriment or his advantage, and whether 
it be founded on a tort or a contract, to the same extent as by, 
and with all the consequences which follow from, the same act done 
by his previous authority ” («). But “ where A. does an act as agent 
for B. without any communication with C., C. cannot, by afterwards 
adopting that act, make A. his agent and thereby incur any liability, 
or take any benefit, under the act of A.” (»). “Ratification 
in the proper sense of the term, as used with reference to the 
law of agency, is applicable only to acts done on behalf of 
the ratifier. And this rule is recognised in s. 19fi of the Indian 
Contract Act ” (w). 

“ A ratification of the unauthorised contract of an agent can 
only be effectual when the contract has been made by the agent 
avowedly for, or on account of, the principal, and not when it has been 
made... .on account of the agent himself ” (x). 


{«) V. T«mmn(1843) 6Man. v. i)e6t Hayoi iSaAa (1908) 12 C. W. N. 

& Gr. 236, 243; 64 R. E. 770, 776, per 393, 408 •, L. R. 35 Ind. Ap. 48, 68. 
Gar. (r) Per Cur. in Shiddhmhmr t. Sam. 

(») /A, head-note. ciandrarav (1882) 6 Bom. 463, 466. 

(w) Saja Ha. Bhagrnt Dayal Singh 



RATIFICATIOH, 


683 


It is finally settled in England that a man cannot adopt by ratifi* 8 . 
cation an act which was not authorised by him at the time and did 
not purport to be done on behalf of any principal (y). 

Since a ratification is in law equivalent tp a previous authority, 
a person not competent to authorise an act cannot give it validity 
by ratifying it (z). 

" Ratification must bo by an existing person on whose behalf 
the contract might have been made at the time ” (a). Thus a newly- 
formed company cannot ratify an act done in its name before it was 
incorporated (6). And wliere afime is limited for doing an act, and A. 
does it on behalf of B., but without his authority, within that time, 

B. can ratify it only before the time has expired (c). 

The person on whose behalf an act purports to be done need 
not be individually known to the agent; it is enough it he is ascer¬ 
tainable as omer of specified property or the like. A man may effect 
an insurance on behalf of all persons interested, and any such person 
may adopt the contract of insurance tor his own share by rat ificalion 
(d). A bailiff may receive the rent of land on behalf of the unknown 
heirs of the last owner in possession, and those heirs, when their 
title is ascertained, can ratify his acts (e). 

“ Acte done without knowledge or authority An act done by an 
agent in excess of his authoritymayalso bo ratified (/). But “there 
is a wide distinction between ratifying a particular act which has been 
done in excess of authority and conferring a general power to do simi¬ 
lar acts in future.” Therefore the ratification by a company of 


(y) Keighley, Mailed it- ( ’o. v. Durant 
[1901] A. C. 240. Tho tjocisioti o( tlio 
C. A., which tho H. L. reversed (seo 
[1900] 1 Q. B. 629}, wa3cortaiidynov(d; 
Itaghavachari v. Pakkui Mahomed 
(1916) 30 Mad. h. J. 497, 501. 

(:) Irvine v. Union Bank of Australia 
(1877) 3 Cal. 280, 285 ; L. R. 4 Ind. Ap. 
86 ; 2 App. Ca. 366. 

(а) Kelner y. Baxter (1866) L. R. 
2 C. P. 174, 185. 

(б) In re Empress Engineering Co. 
(1880) 16 Ch. Div. 126; Qanesh Flour 


Mills Co. V. Puran Mai (1905) Punj. 
Rcc. no. 2. 

(r) J)ibbins v. Dibbins [1896] 2 Ch. 
348. 

(d) Ilaijedorn v. OHvnaon (1814) 2 
M. & S. 485; 15 II. 11. 317. And such 
ratificatioa is good oven after known 
loss : Williams v. North China Insurance 
Co. (1876) I C. P. Div. 757. 

(e) Lye.ll v. Kennaly (1889) 14 App. 
Ca. 437, 456. 

(0 Secretary of State v. ^omacAee 
Royc (1859) 7 M L A. 476. 
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1 ? 6 - cfertain acts done by its directors in excess of the authority given to 
them by the articles of the company does not extend the authority 
of tlie directors so as to authorise them to do similar acts in future (g). 

Retrospective effect,—Ratification, if effective at all, relates back 
to the date of the act ratified. If an action is brought in a man’s name 
without his knowledge, he may adopt the proceedings and make them 
good at any time b(dorc trial {h). The rule goes so far that if A. makes 
an offer to B. which Z. accepts in B.’s name without authority, and 
B. afterwards ratifies the acceptance, an attempted revocation of the 
offer by A, in the time between Z.’s acceptance and B.’s ratification 
is inoperative (i). So long as the professed agent purports to act on 
behalf of the principal, it is immaterial whether in his owi mind he 
intends ilie prinoi])aTs benefit or not, and what his real motive and 
intention may be ; nordoes it make any difference if the third party 
di.seovei’s b(fore ratification that tlu^ agent meant to keep the con¬ 
tract for himself ( ;). In fact, the third party gets by the ratification 
exact ly what he bargained for. 

. But if Z. jKiys money to B. as in satisfaction of A.’s debt, and B. 
atlci'waj'ds di.scovering that Z. had no authority, returns him the 
money by agreement betw'een them, A. c.an no longer adopt the pay¬ 
ment and ri'ly oir it as a discharge. A man is not bound to accept 
payment of a debt, or sati.sfaction of any other obligation, from a 
■stranger to the'contract, though, if B. had .accepted the payment 
with laiow'ledge of Z.’s want of authority, or acquiesced in it 
after he obtained that knowledge, he would have been estopped from 
denying Z.’s authority as against A. (/;). 


{g) Irvinev. U luon BrntJe of Australia 
(1877) 3 Cal. 280, 287; L. K. 4 Ind. Ap. 
86 : 2 App. Ca. 360, 375. 

(A) Ancona v. Marla (1862) 7 H. 
& N. 686; 126 R. R. 646. The action 
was on negotiable instruments, and the 
most plausible form of tho argument for 
the dofonco was that tho plaintiK was 
not the holder of tho instruments at tho 
time of suing. 

(t) Bolton Parlnera v. Lambert 
(1889) 41 Ch. Div. 295. This decision 


has been freely criticised, but for the 
present remains authoritative. It is 
open to reconsideration in a Court of 
last resort : see the judgment of the 
Judicial Committee in Fleming v. Bank 
of New Zealand [1900] A. C. 577, 587. 

ij) Re Tiedemann and Lcdcrmann 
Frerea [1899] 2 Q. B. 66. 

(/.') Walter v. JoMie5(1871) L. R. 6 
Ex. 124. The language of Kelly, C.B.» 
about “ mistake in fact” is not incor 
rect, but also not luminous. 



RATIFICATION MAY BE EXPRESSED OR IMPLIED. 685 


What acts cannot be ratified,—A transaction which is void ab 
initio cannot be ratified (i). This is illustrated in England by 
a line of cases in company law nmrking the distinction between 
irregularities capable of being made good if the act is ratified by a 
general meeting, or the whole body of shareholders, and acts 
not within the company’s objects as defined by its origiiial const itu- 
tion, and therefore incaj)able of being made binding on the company 
by any ordinary means known to the law (m). It is not clear whether 
this rule extends to the case of a forged signature so a.s to prevent 
the person whoso signature has been forged from adopting tho 
instrument even for civil purposes (n). That such adoj)tion w'ould 
not relievo tho forger from criminalliability is admitted. In any 
case it W'ould seem that there is no question of agejicy unless tho 
offender purports to sign by procuration. It i.s b(^yond our scope 
to consider under what conditions a man may be estopped by his 
own words or conduct, apirt from agency or ratification, from 
denying that a certain signature W'as his. 

Agents of Government, —Acts done by public servants in tho 
name of the Crown, or the Government of India, nuiy be ratihed 
by subsequent approval in much the same way as private transac¬ 
tions (.see Sccrclarji of Slate v. Kaimcliee Boije (o) and Collector of 
Manulipalnm v, Camh/ Vatcala(p). Iii these cases the eltect may 
not bo to create h^gal duti(!s but, where the acts in question aie of 
tho kind known as “acts of State,” to preclude courts of law from 
entertaining any claim foundrul upon them (j). Such acts are 
political, .".nd outside the scope of muiiicipallaw', and cannot, in 
ordinary circumstanees, occur within the jurisdiction. 

197. —Eatilication may be expres,sed or may be implied 

Ratification may ‘ill tlie COIlduct of the pcrSOTl Oil wJlOSO 
be c.Kprcssed i i if . i , n 

implied. bebali tJie acts are done. 

(1) Mauji V. Tam Singh {IHS\) years later Lord Jilaekluini expressed 
3 AlI.S."2(notaiiordiiiarycaseofa;fency, a docideil i)[iinion that it would : Me- 
but the principle is the same). A'fn.ie v. Jfrilish Linen Co., 6 App. Ca. 

(in) See Pollock on Contract, Appen- 82, b'J. 
dix, .Note D. ( 0 } {IS,a!)) 7 M. I. A. 47(1. 

(n) In 1871 the majority of tbeCourt {pi (ISbO) 8 M. I. A. 520, 554. 

of Exchequer Iield that such an adop- (</) Huron v, Dcninan (1847) 2 Ex. 

tion did not create a cause of action: 1G7 ; 711 U. H. 554; see more in Pollock 

Brook V. Hook, L. R. 6 Ex. 89. Ten on Torts, lOtli ed, pp. 117-120. 
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lllvt^ations. 

(a) A., without authority, buys goods for B. Afterwards B. sells then 
to 0. on his own account. B/s conduct implies a ratification of the purchase 
made for him by A 

(b) A., without B.’s authority, lends B.'s money to C. Afterwards B. 
accepts interest on the money from C. B.’a conduct implies a ratification 
of the loan. 


Express ratification.—An express ratification cannot become 
complete nntil it is communicated ; till then it is liable to revoca¬ 
tion (r). 

Implied ratification.—Assent to an act done on one’s behalf, 
like consent to an agreement, may be conveyed otherwise than 
in words {cp. s. 9, p.62, above); and taking the benefit of the transac¬ 
tion is the strongest, as it is the most usual, evidence of tacit 
adoption. Accepting the results of the agent’s proceeding, whether 
obviously beneficial to the principal or not, will have the same 
effect. Where an agent, without authority to do so, referred 
certain matters to arbitration, and the principal, after knowledge 
of the arbitration proceedings, acquiesced in them and did not 
raise any objection thereto, it was held that his conduct amounted 
to a ratification of the reference (s). 

198.— No valid ratification can be made by a person 

Knowledge re- whose knowledge of the facts of the case is 

quisite for valid 
ratification. 

English authority is to the effect that a principal is not liable 
for excessive or irregular execution of his authority (nor a fortiori 
for a wholly unauthorised act done on his behalf) unless he 
ratifies the act with knowledge of the irregularity, or shows an 
intention “to take upon himself, without inquiry, the risk of any 
irregularity ’’ ((). More lately the Judicial Committee kid down 
in general terms that “acquiescence and ratification must be 
founded on a full knowledge of the facts, and further it must 

(r) Rajagopdacharyulu v. The Sec- (?idaA ,^oer( 1897) 24 Cal. 409. 
retary of SlaUfor India (1916) 38 Mad. (() Lewis v. ^fad(l846) 13 M. &W. 
997, 1008. 834; 67 U. B. 828. 

{*) Satiirjit Pertap Bahadoor V. Dulhin 


materially defective. 
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So 

be in relation to a transaction which may be valid |gg jjg 

in itself and not illegal, and to which cficct may be given 

as against the party by his acquiescence in and adoption of the 
transaction ” («). The two latter conditions might perhaps have 
been more clearly expressed. Still more lately the Court of 
Appeal in England has said ; “ To constitute a binding adop¬ 
tion of acts 0 pnori imauthoriscd these conditions must exist: 

(1) the acts must have been done for and in the name of the 
supposed principal, and (2) there must be full knowledge of what 
those acts were, or such an unqualified adoption that the inference 
may properly be drawn that the principal intended to take upon 
himself the responsibility for such acts, whatever they were.” 

Reluctant ratification by a solicitor of an unauthorised use of his 
name which is represented as merely formal, and at the time 
reasonably appears so, will not make him, still less his firm, liable 
for the loss caused to third persons by money having been taken 
out of court under the assumed authority and, afterwards mis- 
appliid (v). 

The Act does not expres.sly deal‘with the possible case’of 
the principal deliberately waiving inquiry so as to make the 
agent’s act his orvn at all hazards. Such cases fall under the 
general rule that a free agent may waive a legal advantage if he 
thinks fit, and there is no reason to suppose that the English 
authorities would not be followed. 

199 .—A person ratifying any unau- 
inf'^'’unalltiwrised tlioriscd act done on his behalf ratifies the 
wliolc of the transaction of which such act 
formed a part. 

It is obvious that a min cannot at his own choice ratify part of 
atransaction and repudiate the rest (w). The only possible excep¬ 
tion is in the case of the pirt repudiated being wholly for the 
principal’s benefit, which is not likely to occur. The general rule is 

(tt) La Banquf Jac/jues-Cartier v. La (v) Marsh v. Joseph [1897] 1 Ch. 
jBon'/tte iTEparjne, etc (18S7) 13 App 213, 246. 

0&. 111. The appeal was from the Pro- {v>) See Keay y. Fenwick (1876) 1 
rince of (Quebec, but the principle is C.P.D. 745, 753. Authority is really 
one of universal jurUprudence. needless. 
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S8. that, “ where a ratification is established as to a part, it operates 
■ as a confirmation of the whole of that particular transaction of the 
agent ”; S. A. § 250. 

200 .—An act done by one person on behalf of another 
Ratification of without such Other pcrson’s authority, which, 
thw if done with authority, would have the effect 
person. subjecting a third person to damages, or of 

terminating any right or interest of a third person, cannot, 
by ratification, be made to have such effect. 

Illustrations. 

(a) A., not beulR authorised thereto by R, demands, on behalf of lb, 
the delivery of a ehattel, the property of B., from 0., who is in possession 
of it. This demand cannot be ratified by R, so as to make C. liable for 
damaeea for his refusal to deliver (r). 

(b) A. holds a lease from B., terminable on three months’ notice. €., 
an authorised person, gives notice of termination to .4, The notice cannot 
be ratified by 13., so us to be binding on A. (y), 


This is the converse of the principle that a voidable transac¬ 
tion cannot be rescinded to the prejudice of third persons’ rights 
acquired under it in good faith. Rights of property cannot be 
changed retrospectively by ratificalion trf an act inoperative at the 
time. The rule is also stated in the form that ratification, to 
make an act rightful which otherwise woidd be wionglul, must be 
at a time when the principal could still have lawfully done it himself 
(z). The ratification of a contract docs not give the principal a 
right to sue for a breach committed prior to the ratification (a). A. 
holds a lease from two joint receivers, B. and C. B., without 
C.’s authority, gives notice to quit to A. The notice cannot be 
ratified by C. so as to be binding on A. (5). 


(f) S. A. §247. Cp. Bird v. Brown 
(1850) 4 Ex. 780 ; SO R.R. 775, whero 
the act was stoppage in transit, and the 
recognition ol tho same rule in tho House 
o( Lords in Li/dl v. Kennedy (1889) 14 
App. Ca. 437, 461, 462. 

(y) Such a notice, in order to be good, 
must bo binding on all parties concerned 
at the time when it is given: Bight 
& Fkher v. Cui6cM (1804) 5 East, 491; 


7 R. R. 752, from which this illustration 
appears to bo simplified. 

(=) Bird V. Brown (1850) 4 Ex. 786; 
80 R. R. 775. 

(fl) KidderminHerv. Hardwick (1873) 
L. R. 9 Ex. 13. 

{b)CasHm Ahtnedv. Eusvf Uaji Ajam 
{I916)23CaI. L. J. 453. Joint receivers 
unlike joint owners, should all join in 
giving the notice. ’ 
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Revocation of Authority. 

201 .— An agency is terminated by the principal revoking 
Termination o( li’* ^utliority ; or by tile agent renouncing the 
business of the agency ; or by the business of 
the agency being completed ; or by either the ])rincij)al or 
agent dying or becoming of unsound mind ; or by the prin¬ 
cipal being adjudicated an insolvent under the juovisions 
of any Act for the time being in force for the relief of insolvent 
debtors. 

This is English kw, subject to the remark that (here is little 
authority as to the case of insanity, and it was formerly thought 
that insanity of eithi'r principal or agent would detenninc the 
agency only if it had been judicially established by “ in<[uisition ” 
(c). But it seems tiio true rule is tliat tlu! principal’s insanity in 
fact is sufficient to annul the agent’s authority (d). The present 
section has, in any case, made the law' clear in India. Wo have 
to read it w'ith Ihi! following ones to 210 inclusive, which modify 
its effect in various ways. 

Completion of business of agency.—The Allahabad and Calcutta 
High Courts hold that where an agent for the .sale of goods receives 
the pi^e, the agency dons not terminate on the .sale of the goods, 
but continues until payment of tlicprice to the jirincipal. S. 218 (p. 
710, below) provides “ t hat an agent is bound to pay to his princijml 
all sums rcc(dved on his account. Clearly then (he business docs not 
terminate on reci'ipts of the money by the agent, inasmuch as 
there is a subseipie.nt obligation to account for the sums and to 
pay them ” (e). In a Madras case, Wallis, C.J., expressed the 
opinion that the agency terminates when the sale is completed, and 
that it does not continue mttil payment of the price (/). The 
question in the above cases was one of limitation {(/). But the 
authority of an agent for sale to contract on the principal’s behalf 

(c) Kent, Comm. ii. 645. Bom (1899) 26 Cal. 715, 724, 725. 

(d) So assumed in yo»fr« V. Toynbee (/) Vcnkatachalatfi v. Narayanan 

[1910] 1 K. B. 215, C.A. (1916) 39 Mad. 376, 37S-379. 

(e) Babu Ram v. Ram Dayal (1890) (?) Sec tin: LimiiaLiua Ael, 1908, 

12 All. 641, followed in Fink v. BuUeo Sch. I, an. 69. 

44 


I. 30) 
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ft 801, ceases as soon as the sale is completed. He has no power to 
alter the terms of the contract without fresh authority from the 
principal (A). 

The authority of an agent to collect bills and to remit the 
amount, when realized, by drafts, terminates as soon as the drafts 
are despatched (i). 

Death of principal.—A power of attorney to an agent to present 
a document for registration is revoked by the death of the principal. 
It was accordingly held by the Judicial Committee that where the 
principal died before the presentation, and the regi.strar, knowing 
of the principal’s death, accepted and registered the document, the 
registration was invalid (j). Where a power of attorney is given 
by the members of a joint Hindu family to one of them in connection 
with the family businc.ss, it is a question of construction in each 
case whether the power comes to an end on the death of any of them 
or whether it is to continue oven after then (k). See notes to s. 
209, below. 

Where the agency is for a fixed term.— ' Where an agent has 
been appointed for a fixed term, the expiration of the term 
puts an end to the agency, whether the purpose of the agency has 
been accomplished or not ; consequently where an agency for sale 
has expired by express limitation, a subsequent execution thereof 
is invalid, unless the term has been extended ” (1). 

Payment or act by attorney under power.—S. 3 of the Powers of 
Attorney Act VII of 1882 provides that any person making or 
doing any payment or act in good faith, in pursuance of a power of 
attorney, shall not be liable in respect of the payment or act by 
reason that, before the payment or act, the donor of the power had 
died or become Imiatic or insolvent, or had revoked the power, if 

(/») BlaekHm v, Schokt (1810) 2 (1900) 23AIL 233:L.R.281nd. Ap. 15. 
Camp. 343; 11 E. R. 723. And see (I) He SU Prosad (1916) 21 Cal. 
Seton V. ««(1802) 7 Ves. 265, 276; W. N. 620. 

6 R.R. 124. {1) Per Mookerjee, J., in LdUjee v. 

(0 Alliance Bank of Simla, Ld. t. Dadabhai (1916) 23 CaL L. J. 190, 202. 
Amritsar Bank (1916) Punj. Rec. no. 79, This is really too elementary to need 
p; 322. authority. 

(j) Mujid'Un-Nma v. Abdur Rahim 
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the fact of the death, etc., was not at the time of the payment or Ss. 
act known to the person making or doing the same. ^ 


202 .— Where the agent has himself an interest in the 
property which forms the subject-matter of 

Tennination of , , • ii i 

agency, where the ageiicy, the agency cannot, in the absence 
St iiT subject- of all express contract, be terminated to the 
prejudice of such interest. 


Jllu^lraliona. 

(a) A. gives authority to 13. to sell A.’b land, ami to pay himself, out j 
of tho proceeds, the debts duo to him from A. A. cannot revoke this authority, 
nor can it be terminated by his insanity or death, [(rrtw.fpcn v. Morion 
(1830) 10 B. & C. 731; 34 H. II. 558.] 

(b) A. consigns 1,000 bales of cotton to B., who has made advances to him 
on such cotton, and desires B. to sell the cotton, and to repay hinmolf, out 
of tho price, the amount of his own advances. A. cannot revoke this authority, 
nor is it terminated by his insanity or death: S. A. § 371. 


Authority coupled with interest.—In these cases the current 
phrase is that the agent’s authority is “coupled with an interest.” 
In England, however, this does not .sooin to be quite accurate, unless 
it is understood that the word “coupled ” implies, beyond the mere 
iaot of tho agent having an interest in the subjcct-mjitter, some 
specific connection between the authority and the interest. The 
principle is thus stated : “that where an agreement is entered into 
on asuflicient consideration, whereby an authority is given for the 
purjMise of securing some Ixmofit to the donee of the authority, such 
an authority is irrevoealjle ” (in). In fact, the circumstances must be 
such that revocation of the authority would be a breach of faith 
against the agent. The language of this section is wider. Still 
there is not any evident intention to overrule the English decisions. 
In fact, illustration (h) supplies just the circumstances which, in 
a leading English case where the authority was licid to be re¬ 
vocable, were wanting, namely, that the consignment is made after 

(m) Smart v. 1848) 6 C. B 2 H. & .V. 199, 200 ; 115 K. R. 489, 

at p. 917; 75 R. R. 861, approved in in Ex. Ch.; adopted by Bindley, L.J., 
Taplin V. Florence (1851) 10 C. C. in Carmte/wef’e C(mc[ 1896]2 Ch. 643» 
744, 758; repeated word for word by 648. 

Williams, J., in Clerk v. Laurie (1857) 
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8 . 808. the factor’s advances, and with an express request by the principal 
to repay himself out of the price of the goods. In that case the 
Court said : “ We think this doctrine i.e., the rule of the 

present section—" applies only to cases where the authority is given 
for the purpose of being a security, or . . . as a part of the 
security, not to cases where the authority is given independently, 
and the interest of the donee of the authority arises afterwards, 
and incidentally only; as, for instance, in the present case . . . 
the goods are consigned to a factor for sale. This confers an implied 
authority to sell. Afterwards the factor makes advances. This is 
not an authority coupled with an interest, but an independent 
authority, and an interest subsequently arising. The making of 
such an advance may bo a good consideration for an agrwment 
that the authority to sell shall be no longer revocable ; but such an 
efiect will not, wo think, arise independently of agreement ” (n). 
The material variation of the facts in this case which is given 
in illuistration (b) does amount to evidence of agreement. 
Whether there is such an agreement in a particulai- case is a question 
of fact (o). Recent Indian decisions, as we shall immediately .see, 
take the same line. The Act itself is, of course, the primary 
authority (p). 

A direction by A. to B, to receive income payable to A., and 
apply it towards discharge of A.’s debt to Z., is obviously not 
an authority coupled with an interest in B., whether the revocation 
of it would or would not be a breach of any contract between A. and 
Z.; but in such circumstances loosely worded or ambiguous new 
iustruction.s from A. to B. will not be readily construed as a 
revocation (?)• 

A recent example of a transaclion including such an agree¬ 
ment as the rule requires is that of an “ underwriting contract ” 
addressed to the vendor-promoter of a new company. Here we 

(n) I'Jfftart V. Sanrfors (1848) 6 C. B (g) Ckrk v. Laurie (!807) 2 H. & 
895,918 And see Frith v. Frith [1906] 199 ; 115 R. R. 489, argued mainly 

A. C. 254. on the question whether the authority 

(0) Be Comas V. Pros! (1865) 3 Moo. was rovocahle, but decided on the 
r. C. (N. S.) 158. ground that in any case there was 

(p) Sed 17 Bom. at pp. 643,545; 20 nothing amounting to a revocation. 

Mad. at p. 103. 
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have a bargain by which, for valuable consideration in the form 
of commission, the underwTiter agrees to fake certain shares, and 
this he knows to be for the bi'ncfit of tho promoter, who is to 
be piidout of money raised by the. issue of shares, and in order 
to enable the promoter the biUter to secure the performance of the 
contract the imderwriter authorises the promoter to apply for shares 
in his name. ,and expressly agrees not to revoke that authority. 
Tho authority is coupled with an interest, and an allot ment of shares 
to the underwrit(W on tho promoter’s application, makes him a 
member of tho company notwithstanding an attempted revocation 
in tho meantime (r). 

Indian authorities.—The interest which an .agent has in eflecling 
a .sale and the prospect of remuneration to arise therefrom do not 
const if ule such an interest as would pro wait tho termination of tho 
agency (s). Upon the same principle, whore an agent is ii,p])ointed 
to Collect rents, and his salary is .agreed to be paid out of those 
rents, it does not give the agimt an interest in the .subject-matter 
of the agency within the meaning of this section (t). lint where an 
agent is authorised to recover a sum of money due by a t hird party 
to the principal, and to pay himself, out of the amount so 
recovered, the debts duo to him from the principal, tho agent has 
an interest in the subject-matter of the agency, and the authority 
cannot b<! revoked (»). 

Factors for Sale of Goods. -The question has often arisen as to 
whether a factor who has made advances as against goods consigned 
to him for sale has such an interest in the goods consigned as to pre¬ 
vent the termin.atioii of his authority to sell. The result of the cases 
appears to be that the .authority ot a factor to soil is in its nature 
revocable, and the mere fact that advances have been made by him, 
whether at the time of his employment as such or subsequently, 

(r) Carmichaere Case [1896] 2 Ch. nia v, liarai/amn (1901) 24 Mad. 130, 
643, 647. and Jajjabhai v. Jtmlamji (1885) 9 

(*) Lakhmichand 7. Chotooram (1900) Bom. 311. Clerk v. Ijiurie, 2 H. 4; 
24 Bom. 403. N. 199, cited above, would havo ro- 

(1) Vishnudmya v. Ramchandra Bembled thc30 cases if the debt whioh 
(1881) 6 Bom. 253. the banker was directed to pay had 

(«) Petlanji v. Makhttt (1870) 7 been due to himaell and not to a third 
B. H. C. .4. C. 10. See aUo Rubrahina- person. 


i.m 
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cannot have the effect of altering the revocable nature of the autho- 
' rity to sell, unless there is an agreement express or implied between 
the parties that the authority shall not be revoked («). Where the 
factor is expressly authorised to repay himself the advances out of the 
sale proceeds, as in illustration (b), he has an interest in the goods con¬ 
signed to him for sale, and the authority to sell cannot be revoked. 
In such a case “ an interest in the property ” is expressly created. 
But the “ interest ” need not be so created, and it is enough to 
prevent the termination of the agency that the “ interest ” could be 
inferred from the language of the document and from the course of 
dealings between the parties. Thus where a factor who had made 
advances as against goods consigned to him for sale was authorised 
to sell them “ at the best price obtainable,” and in the event of a 
shortfall to draw on the consignor, it was held that this arrangement 
gave an interest to the factor in the goods, and that the authority 
to sell could not be revoked (w). 

203 .—The principal may, save as is otherwise provided 
, by the last precedine section, revoke the 

may revoke agent’s authority given to liis agent at any time 
before the authority has been exercised so as 
to bind the principal [S. A. § 405.] 

What amounts to exeroiso of authority.—An agent authorised 
to purchase goods on behalf of his principal cannot bo said to have 
exercised the authority so given to him “ so as to bind the principal ” 
if he merely appropriates to the principal a contract previously enter¬ 
ed into by himself with a third party. Such an appropriation does 
not create a contractual relation with a third party, and the prin¬ 
cipal, therefore, may revoke the authority (.e). 

Authority given to an auctioneer to sell goods by auction may 
be revoked at any time before the goods are knocked down to a pur¬ 
chaser (y), and authority given to a policy broker to effect a policy 


(v) Jafferbhoy v. CharkstoorOt (1893) (r) lakhmichand. v. Chottooram (1900) 

17 Bom. 620, 642, citing Ik, Conm 24 Bom. 403. 

Proat, Z Moo. P. 0.168, 179. (y) Warhw v. Harrmn (1859) 1 E.' 

(w) KondayyoY, iVarfMiwAwIu (1896) & E. 309; 117 R R. 227; In re flan 

20 Mad. 97. A O'More's Contract [1901] 1 Ch. 93. 
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at any time before the policy is executed so as to be legally binding 
( 2 ). Authority to pay money in respect of an unlawful transaction 
may be revoked at any time before it has actually been paid, oven 
if it has been credited in accoimt (a). 

204 .—The principal cannot revoke the authority given 
Revocation to lus agent after the authority has been 

where authority , i i e i i x 

has been partly partly cxcKised, SO tar as regards such acts 
exercised. obligations as arise from acts already 

done in the agency. 

IlluHraiions. 

(a) A. authoriiics B. to buy 1,000 bales of coltnn on account of A., 
and to pay for it out of A.’s money remaining in H.’s liandn. B. buys 
1,000 bales of cotton in his own name, .so as to make himself personally 
liable for the price. A. cannot revoke B.‘s authority so far ns regards 
payment for the cotton. [Of. D. 17, 1, Mandali vd. conlrn. 15.] 

(b) A. authorises B. to buy 1,000 bales of cottou on account of A., 
and to pay for it out of A.’s moneys remaining in B.’s hands. B. buys 
1,000 bales of cotton in A.’s name, and so as not to render himself 
personally liable for the price. A. can revoko B.’s authority to pay for 
the cotton. 

Authority partly exorcised.—The rule here laid down i.s connect¬ 
ed with the principal’s duty to indemnify the agent (n. 222 beiow). 

“ If a principal cmjiloy.s an agent to do sonietliing wliich by law 
involves the agent in a legal liability or even in a customary 
liability by reason of usage in th.at class of transactions known to 
both agent and jirincijial—“ the principal cannot draw back and leave 
the agent to bear the lial)ility at his own exjxjnse” (6). There is no 
conclusive English autlinrity really covering the ground, but Ijord 
Lindley states it as the better opinion that “ an agent who has already 
acted on his instructions, and has thereby incurred a legal obligation 
to third parties, ... is not bound on the command of bis principal 

(j) Wanvkh v. SlMc (1811) 3 Camp. (t) Read v. Anderson (1884) 13 Q. B. 
127; 13 R. R. 773. Cp. Thompson v. Div. 779, 783, per Bowen. L.J. The 

(18S9) 23 Q. B. D. 361. question whether undoubted principle 

(0) Edjor V. Fowler (1803) 3 East, was rightly applied in this case hy the 

222 ; 7 R. R. 433; Tatjlot v. Rowers majority o£ the Court, having regard to 

(1876) 1 Q. B. Div. 291; Raslolow v. the statute law, which is not material 

Jackson (1828) 8 B. A C. 221; 32 R. R. here, was cat short by the Gaming Act 

369. 1892. 
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to stop short and refuse to perform the obligation incurred. There 
is no doubt that, as between himself and his principal, an agent is 
entilhd to obey the counter-order, and to obtain a full indemnity 
from the consequences of so doing. But it is apprehended that he is 
at liberty so far to carry out the instructions on which he has begun 
to act as may be necessary to relieve himself from all the legal 
liabilities incurred before notice of the countermand, and, having 
done so, to insist upon indemnity and reimbursement as if the 
principal had not changed his instructions ” (c). 

205 . —Where there is an express or implied contract that 
the agency should be continued for any period 

Compensation ... . 

for revocation by of time, tlic principal must make compensation 

principal or i • • i 

renunciation by to the agent, or thc agent to the principal, 

agent. , i e 

as the case may be, tor any previous revoca- 
tion or renunciation of thc agency without sufficient cause. 

Compensation for Eevocalioi.—By this section “ the principal is 
bound to make compensation to the agent whenever there is an ex¬ 
press or implied contract that the agency shall be continued for any 
period of time. This W'ould probably always be the case when a 
valuable consideration had been given by the agent ” (d). 

The valuable consideration here spoken of must be something 
more than undertaking the agency. Where A. appointed B. as 
exclusive agent for the sale of A.'s coal in Liverpool for seven years, 
and B. undertook not to sell any other owner’s coal there during that 
time without A.’s consent, this was decided by the House of Lords not 
to imply any condition that A. should continue to keep his colliery 
during the term. “ Upon such an agreement as that . . . , unless 
there is some special term in the contract that the principal shall 
continue to carry on business, it cannot for a moment be implied as 
matter of obligation on bis part that, whether the business is a pro¬ 
fitable one or not, and whether for his own sake he wishes to carry 
it on or not, he shall be bound to carry it on for the benefit of the 
agent and the commission that he may receive ” (e). 

(c) Liiidky on Partneraliip, 4.13. (c) Bhodee v. Forwood (1876) I App. 

(d) Per Cur. in Vishnueharya v. Ca. 266, per Lord Penzance at p. 272. 
Kamciaiidro (1881) 6 Bom. 253, 266. ' Cp. Bamhjn dr Co. v. Wood d, Co. 
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There is a class of cases in which an agent for sale, having pro¬ 
ceeded far enough in the transaction to be entitled to conunission on 
its completion, has been deprived of his commission by the principal 
putting an end to the whole matter. But these cases do not depend on 
the rule here laid down, or on any rule peculiar to the law of agency. 
They are examples of the rule that one party to a contract must not 
prevent another from performing his part (ss. .Ti, 67, pp. 311!. 373, 
above), or “each party is entitled to the lull benefit of his contract 
without hindrance from the other ” (/). See further the commentary 
on s. 319, p. 718, below. 

206.—Reasonable notice must be given of such revoca¬ 
tion or renunciation ; otlici’wise the damage 
rc;'!Katimi „r tiicrcby resulting to the ])rincii)al or the Agent, 

ri'iiunciatioil. ^ 

the one by the other [S. A. § 478]. 

An authority given by two or more jyrincipals jointly may be 
determined by notice of revocation or renunciation being given by 
or to any one of the principals ( 3 ). 


207.- Revocation and renunciation may 

RevocAtiun and 

rcnimciation iray cxiuessed or may 1)0 implied in the con- 

be e.vpresscd or ^ , .« i 

implioJ. of tlie priiK‘i])iu or agent respectively. 


lUuslrndon. 

A. ciiipuwcrH r>. ho lot A.’.s houso. Aftcrwunln A. Ictu it liiniBelf. 
This is an implied revocation ttf B.’.s atitliority. [S. A. § 474.J 


208.—The termination of the authority of an agent 
wteaterraina- regards the agent, take 

tion of as-ent’s effoct before it becomes known to him, or, 

aiitliority takes ^ i p • 

cflpct K) to agent, 80 for a8 regards third persons, before it 

and as to third 

persons. bccomcs knowTi to them. 


[ 189 l] 2 Q. B. 488, C. A. (notacaseol B. N. S. 733. See the judgment of 
agency). Willes, J. 

(/) Prickelt V. Badgfr (1866) IC. (?) Brisfaw v. Taylor (1817) 2 
B. N. S. 296; inc/i6oW v. WegUrn Neil- Stark. 50; 19 U. R. 676. 
gherry Coffee, etc., Co, (18G4) 17 C. 


89 . 

m-908 
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lUvatrations. 

(a) A. directs B. to sell goods for him, and agrees to give B. 6 per 
cent, commission on the price fetched by the goods. A. afterwards, by 
letter, revokes B.’s authority. B., after the letter is sent, but before he 
receives it, sells the goods for 100 nipees. The sale is binding on A., 
and B. is entitled to five riq)ee8 as his commission. 

(b) A., at Madras, by letter, directs B. to sell for him some cotton 
lying in a warehouse in Bombay, and afterwards, by letter, revokes his 
authority to sell, and directs B. to send the cotton to Madras. B., 
after receiving the sccoml letter, enters into a contract with C., who 
knows of tho first letter, but not of the second, for the sale to him of 
the cotton. 0. pays B. the money, with which B. absconds. C.’s 
payment is good as against A. 

(c) A. directs B., his agent, to pay certain money to C. A. dies, 
and D. takes out probate to his will. B., after A.'s death, but before 
hearing of it, pays the money to C. The payment is good as again-st 
I)., tho executor. 

Time from which revocation operates.—" Eevocation by the act 
of the principal takes eilect as to the agent from the time when the 
revocation is made known to him ; and as to third persons when it is 
made known to them, and not before ” : S. A. § 470. 

Except as to Illustration (c), which removes an anomaly, this 
section is in accordance with the common law. Where A. trades as 
B.’s agent with B.’s authority (even though the busine.ss bo carried 
on in A.’s name, if the agency is known in fact), all parties with 
whom A. makes contracts in that business have a right to hold B. 
to them until B, gives notice to the world that A.’s authority is 
revoked ; and it makes no difiercnce if in a particular case the agent 
intended to keep the contract on his own account (/i). 

Blustration (c) follows the rule of the Eoman law and systems 
derived from it against the English authorities, which are admitted 
to be unsatisfactory (*). Accordingly an acknowledgment of a debt 


(h) Trueman v. Loder (1840) 11 A. 
AE. 689; 62 R. R. 451. 

(i) In England the prineipal’s estate 
is not liable on the contract, but per¬ 
haps may be liable for actual loss: Drew 
V. Nunn (1879) 4 Q. B. Div. 616; Blades 
V. >We(1829)9 B. & C. 167 ; 32 R. R. 
620; hwt the agent is liable on implied 


warranty of authority: Yonge v. Toynbee. 
[19101 1 K. B. 215 C. A. Nor can the 
agent recover agreed remuneration from 
the principal’s estate for service in the 
business of the agency performed after 
the principal’s death: Cotmpanari v. 
IFo*m(l854) ISC-B. 400; 100 R. 
R. 406. 
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made by an agent, though after the death of the principal, binds the 
estate of the principal provided the creditor has no knowledge at the 
time of the death of the principal and the acknowledgment amounts 
to a “ reasonable step [taken by the Agent] for the protection and 
preservation” of the 8.ssets of the principal within the meaning of 
s.209(j). 

If the authority of an agent to admit execution of a document is 
revoked before the registration thereof, but such revocation is not 
known either to the grantee of the document nr the registering officer, 
the document is not invalidated, though it i.s rcgi.stered by the agent 
after the revocation of hi.s authority (k). 

209. —When an agency is terminated by the principal 

dying or becoming of unsound mind, the 

Agent’s duty on , . i i ii> p i 

termination of agent IS bouiid to take, on behalf of the 

pE”’'uLtr'" or representatives of his late principal, all 

insanity. reasonable steps for the protection and 

preservation of the intere.sts entrusted to him. 

' See S. A. §§ 491, 492. There does not seem to be any English 
authority. 

An agency is terminated under s, 201 by the, death of the princi¬ 
pal, If the .agent thereafter continue in service of the iirincipal’s 
heirs, a new agency is created. There is nothing in thi.s section to 
indicate that the agency continues on the old terms (/). Hec notes 
to 8. 208 above. 

210. —The termination of the authority of an agent 
causes the termination (subject to the rules 
herein contained reg.nrding the termination 
of an agent’s authority) of the authority 

of all sub-agents appointed by him. 

As a general rule this is obvious. There may bo cases where 
a substitute rather than a sub-agent has been appointed, and 
there appears by express agreement or by the nature of the case 


Termination 
ot sub-agcnt'8 
authority. 


88 . 

208-S10 


(j) Ebrahim Haji Yakub v. Ckunilal (1902) 30 Cal. 265. 

(1911) 35 Bom. 302. (I) Madhumian v. Rakhal Chandra 

(/;) Moh?7tdra Nath v. iCali Proshad (1916) 43 Cal. 248, 254-255. 



700 


THE INDIAN CONTRACT ACT. 


Se. 

UO, 211. 


an intention tint his authority shall not be determined when that 
of the original agent is revoked ; S. A. § 469. 

Agent’s Duly to Principal. 

21 ! .—An agent is bound to conduct the business of his 
^ ^ ^ principal according to the directions given 

in coiiiiiicting by the principal or, in the absence of any 

principara bugiocss. i v- • t , ,i 

such directions, according to the custom 
which prevails in doing business of the same kind at the place 
where the agent conducts such business. When the agent 
acts otherwise, if any loss be sustained, he must make it 
good to his principal, and, if any profit accrues, he must 
account for it. 

Illustrations. 

(a) A., an agent engaged in carrying on for U. a businesa, in 
wliich-it is the custom to invest from time to time, at interest, the 
money.s wliich may bo in hand, omits to make such investment. A 
must make gooti to B. the interest usually obtained by such 
investments. 

(b) B., a broker, in whoso business it is not the custom to sell 
on credit, .soils goods of A. on credit to 0., whoso credit at the time 
w’as very higli. 0., before payment, becomes insolvent. B. must 
make good the loss to A. 


Additional Illustrations. 

(c) An agent, instructed to warehouse goods at a particular 
place, warehouses a portion of them at another place, where they 
are destroyed, without negligence. He is liable to the principal for 
the value of the goods destroyed. [LiUeyv. Doubkday (1881) 7 
Q. B. D. 510.J 

(d) An agent, instructed to insure goods, neglects to do so. He 
is liable to the principal for their value, in the event of their being 
lost. [Smiih V. Lascelles (1788) 2 T. K. 187; 1 R. E. 457.] 

(e) A broker, entrusted with goods for sale, sells them by 
auction at an inadequate price, not having made an estimate of the 
value in accordance with the custom of the particular trade. He 
must make good the loss. [Solonum v. Barker (1862) 2 F. & F. 
926; 121 R, R. 828.] 
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(f) An auctioneer, contrary to the usual custom, takes a bill S. Sll. 
of exchange in payment of the price of goods sold. He is liable to 
the principal tor the amount of the bill in the event of its being 
dishonoimed. [Ferrers v. Rnbim (1835) 2 C. M. & K. 152.] 

Departure from instruotidns,—In Bostock v. Jardim (m) the 
defendants were authorised to buy a certain quantity of cotton for 
the plaintiff. “ Instead of complying with their iu.struclioii.s, they 
bought a much larger cpiantity for the ])laintill and divers other 
people," so that there was no contract on wliich the plaintilJ could 
sue as principal. Accordingly, “ though a contract was made, it 
was not the contract the plaintiff authorised the defendants to 
make, ’and the plaintiff was entitled to recover back a sum paid to 
the defendants on account of the purchase-money, fu an old 
e((uity ease where a landowner’s steward was also lessee of ])art of 
the property, and in that capacity had made proiitable arrangements 
with adjacent owners, it was held “ that the benefit he had got as 
lessee by the use of the property should, upon reasonable terms, be 
acquired for his landlord and not for himself” (»). 

It is not an agent's duty to obey instructions which are 
unlawful. If, at a sale by auction without reserve, the auctioneer 
is instructed not to sell for less than a certain j)ric(!, he is not liable 
to the principal tor accepting the highest bomi fide bid, though it may 
be lower than that jirice (o). 

“If any loss be sustained.”--Wlicre an agent sells his 
principal's goods in breach of his duty helow the limit placed upon 
them by the principal, the measure of damages is the actual loss which 
the principal has sustained, and not the difference between the price 
at which they arc sold and the limit of price placed on the goods. 

Where no loss is suffered, the principal is entitled at least to nominal 
damages, the sale being wrongful (p). 

The measure of damages where an agent, who had been instructed 
not to part with the possession of certain goods until they were 


(w) (1S65) 3 H. /: a 700. 395. 

(n) Beaumont v. Boulihee (1802) 7 (p) Manchvbhai t. Tod (1864) 20 

Vc8. 599, 608. Bom. 683; Ckelapalhi v. Surayyet 

(o) Bexwdl V. Christk (1776) Cowp. (1902) 12 .M. il. 375. 
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211 . paid for, parted with them without payment, was held to be the 
value of the goods, the purchaser having failed to pay the price (q). 

As to the duty to account for profits, see s. 216 and 
commentary thereon. 

Custom of trade—According to the custom of trade in Bom¬ 
bay, when a merchant requests or authorises a firm to order and to 
buy and send goods to him from Europe, at a fixed price, net free 
godown, including duty, or free Bombay harbour, and no rate of 
remuneration is specifically mentioned, the firm is not bound to 
account for the price at which the goods were sold to the firm by 
the manufacturer. And it does not make any difference that the 
firm receives commission or trade discount from the manufacturer, 
either with or without the knowledge of the merchant (r). 

Usage of the Bombay Miiket known as the pakki adat system._ 

The following are the incidents of a contract entered into on pakki 
octal terms :~ 

(1) The pakka adatia has no authority to pledge the credit of 
the up-country constituent to the Bombay merchant, and no 
contractual privity is established between the up-country 
constituent and the Bombay merchant. 

(2) The up-country constituent has no indefeasible right to the 
contract (if any) made by the pakka adalia on receipt of the order, 
but the pakka adatia may enter into cross-contracts with the 
Bombay merchant, either on his own account or on account of 
another constituent, and thereby for practical purposes cancel the 
same. 

(3) The pakka adatia is under no obligation to substitute a 
fresh contract to meet the order of his first constituent. 

The relation between the pakka adatia and the up-country con¬ 
stituent is not the relation of agent and principal pure and simple. 
The precise relation may thus be described in the words of Jenkins, 
C.J. 

“ I think the contract between the parties was one of employment 
for reward, and the incidents proved appear to me to converge to the 


(g) iSfeartne Co. v. Heinizmam (r) Haul Heier Chotalal Jattrdaa 

(1864) 17 C. B. N. a. 66. (1906) 30 Bom. 1. 
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conclusion that the contract of a jaklea adalia, in circumstances like 
the present, is one whereby he undertakes or, to use the word in its 
non-technical sense as business men on occasion do use it, guarantees 
that delivery should, on due date, be given or taken at the price at 
which the order was accepted, or differences paid: in effect he under¬ 
takes or guarantees to find goods for cash or cash for goods or to pay 
the difference. 

“ I do not say that there is no relation of principal and agent 
between the parties at any stage; there maybe up to a point, and that 
this is legally possible is shown by Mellish, L.J., in h.r park White 
(s), where he speaks of ‘ a j)erson who is an agent up to a certain point.’ 
So here there may have been that relationship in its common meaning 
for the purpose of ascertaining the price at which the order was to be 
completed, and to this jioint of the transaction all the obligations of 
that relation perhaps apply. But when that stage is passed. I think 
the relation is not that of principal and agent, but of the nature f 
have indicated. Into this contract there is imported by the evidence 
of custom no such element of unreasonableness as would compel 
us to reject it on that score ” ((). 

Usage of the Bombay Market known as the kacchi adat system in 
cotton business.—Ui dor the kaehhi adat system, when an adalia 
receives an order from an up-country constituent for the sale or pur¬ 
chase of cotton, he sends for a broker and settles the rate with him. 
The rate so settled (») becomes from that moment binding upon 
both the adalia and the broker, and the broker remains personally 
bound until he brings a party willing to take up the contract. The 
broker in such a case adopts one of two ways: he either procures a 
party willing to take up the contract and introduces him to the adalia, 
and the party and the adiUia thus exchange kabalas (contracts) with 
each other; or, where the broker has got a contract of his own ready, 
he agrees to transfer it to the adalia and brings together the adalia, 

(j) (1870.1871) L. K. 6 Ch. 397, at Soojonrat (1905) 29Bom. 291; Tfeionnn* 
p- ^ 03 ^ Jliiuramal v. Surajmal Oovindram (1907) 

(() Bhagimndas l^arolmidat v. Kanji 33 Bom. 384. 

Deoji (1900) 30 Bora. 20.5, in app. from (») 1 ho rates are settled in oonse- 
(1905) 7 Bom. L. R. 57 ; Blv^imndat V. quence of constant fluctoation in the 
Burjorji (1917) L. R. 45 I. A. 29, 32-33. market, which may rise or fall every 
Bee also Chindulal Sukkl v. Sidhrvihrii two minutes. 


S. 311. 
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and the other patty to his {broker's) contract, and these two then 
exchange hibalos with each other. If, when the party is brought 
to the adalia, the market rate is the same as the rate settled by the 
adalia with the broker, the broker gets nothing beyond his commis¬ 
sion. If the market rate is less than the rate originally settled by the 
broker, the difference between the two rates has to be borne by the 
broker and paid to the person with whom the original rate was set¬ 
tled. If, on the other hand, it is more, that person has to bear the 
difference and pay it to the broker. There is nothing unreasonable 
in such a usage (u). 

Bombay Silver Market.—There is a custom of the Bombay 
Silver Market tor forward contracts that only shroffs are the ostensi¬ 
ble buyers and sellers though shroffs may have and often do have out¬ 
side principals for whom they are acting. The shroffs, when acting for 
principals, work sometimes for lachhi ndat and sometimes for jmkki 
(idat. In the case of kaelihi adat, the adalia shroff guarantees the 
performance of the contract to the other shroff but does not guarantee 
its performance to his own principal. In the case of jiaklei udal, the 
adalia shroff, who then acts for a higher rate of commission, is liable 
as principal both to his own employer and to the other shroff. This 
custom whereby only shroffs are the ostensible parties is observed 
for two reasons agreeable to the Marwari shrolfs : first, that on 
every, forward silver transaction a commission becomes payable to 
one or both of the Marwari shrolfs; and, secondly, that the adalia 
shroff guarantees to the other shroff performance of the contract. 
There is no such custom, however, that the selling shroff is not 
personally liable to the principal of the buying adatk. Thus it A. 
enters into a contract in the name of his kachlia adalia H. whereby II. 
agrees to buy and S. agrees to sell .silver bars for the ensuing vaida. 
A. is entitled to demand performance of the contract from S (w). 

212 .—An agent is bound to conduct the business of 
the agency with as much skill as is generally 

Skill Anii 1 * • *1 

diligence required possesscd by peisoiis engaged in similar 
tom a«cnt. busiiicss, uiiless the principal has notice 

of his want of skill. The agent is always bound to act with 

(») Fakirchand [Midland v. Dooluli (w) Alirbham v. Sarupekand (1917) 
Goviitifji (1905) 7 l!om. L. R. 213. 42 Bon). 224. 
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reasonable diligence, and to use such skill as ho possesses; 
and to make compensation to his principal in respect of the 
direct consequences of his own neglect, want of skill or 
misconduct, but not in respect of loss or damage which are 
indirectly or remotely caused by such neglect, want of skill 
or misconduct. 

Illusiration/i. 

(a) A., a morehant in Calcutfn, lias an a^ent, K, in London, to 
wlioin a sum of money is paid on A.'s account, with orders to remit. 

B. ndains tho money for a considetahle time. A., in conscMjnome of 
not receivini' the money, becomes insolvent. B. i.s liable for the 
money and interest from the day on which it oujiht to have been paid, 
accordinj^ to the usual rate, and for any further direct loss, an, k.'j., by 
variation of ratxi «»f c.xchange, but not further. 

(b) .A., an agent for the sale of goO{ls, having authority to sell on 
credit, sells to B. on credit, without making the proper and usual 
inquiries as to the solvency of B. B., at the time of such sale, is 
insolvent. A. must make compensation to hi.s principal in ri'specA of 
any lo.s.s thereby .sii.'tained. 

(c) A., an insurance broker, employcsl by B. to effect an insurance 
on a ship, omits to see that tho usual clauses arc inserted in thfi policy. 

The ship is aft<‘nvards lust. In consequence of the omission of the 
clau.ses nothing can be recovered from the uiuh'nvriters. A. is bound 
to make good the loss to Jk 

(d) A., a merchant in Kr.gland, directs B., his agent at Bombay 
who accepts tho nueney, to send bin; 100 Imles of cotton by a certain 
ship. B., havitu' it in his power to send the cotton, omits tc) do so. 
This ship arrive.s safely in Knidand. Soon aft<*r her arrival, the price 
of cott«m rises. B. is bound to iiiake good to A. tlic prolit which ho 
might have rua<le by the l')0 bales of e<»tton at tho time the ship 
arrived, but not any prolit he might have; made by tho subsequent 
rise. 


Cp. S. A. §§ 18:i 1 H. 0 ,191, 217, 220, 221: “ When a Bkilled la- 
bourer, artisan, or arti.st is cmjjloyeil, there is, on his part, an implied 
warranty that he is of skill reasonably competent to the art he under¬ 
takes.An express promise or express representation in the 

particular case is not necessary. The failure to afford the 

requisite skill which had been expressly or impliedly promised is 
a breach of legal duty and therefore misconduct.” And the employer is 
justified in dismissing an employee who shows himself incompetent, 
15 


9. SIS 
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b. though he may have been engaged for a term not expired (i). But 

***’ the obligation of diligence may be waived by express agreement (y). 

On the other hand, any express undertaking or guarantee by the agent 
will bind him according to its terms; and an agreement exempting an 
agent from the consequences of his own fraud or wilful wrong seems on 
principle to be vr.id (S. A. § 188). An agent is bound to know so much 
of the law material to the business in hand as will enable him to protect 
the principal’s interest,and make the transaction binding on the other 
party (z). Every person acting as a skilled agent is bound to bring 
reasonable skill and knowledge to the performance of his duties (o). 
It is not enough for him to rely and act upon the statements of other 
persons: Si'arampur Coal Co. v. Colley (1908) 13 Cal. W. N. 59. But 
an agent who is definitely authori.sed to enter into a particular trans¬ 
action is not liable to the principal for any loss which may be suffered 
in consequence of the imprudent nature of the transaction {b ); nor is he 
liable for the consequences of a mere mistake or error of judgment pro¬ 
vided he exercises such care and skill as may be reasonably e.xpected 
under the circumstances (c). 

Gratuitous Agent.—A gratuitous agent is liable for any loss sus¬ 
tained by his principal through the gross negligence of the agent (d). 
Gross negligence may be defined as the omission by the agent to exer¬ 
cise such skill as he actually has (c), or has held himself out to have 
(/), and such care and diligence as he is in the habit of exercising 
with regard to his own affairs (y). 

. „ 213.-An agent is bound to render 

Agent s accounts. ^ 

proper accounts to his principal on deirard. 


(x) Hnm(r v. CorneliuM (1858) 5 
C, B. N. S. 23(1; llfi,R.Pv. 654, Cur, per 
Wiiifis, J. 

(ij) Austin v. Manchester, etc., Jiy. 
Co. (I860) 10 C. B. 454 ; 84 R. R. 645. 

(z) Park V. Hammond (1816) 6 
I'aunt. 495; 16 R. R. 658 ; Neilson v. 
James (18S2) 9 0. B. Riv. 516. 

(o) Lee V. K'liRer (1872) L. R. 7 
C. P. 121 : Jenkins v. Betham (1855) 15 
a B. 168. 

(6) Overend v. Ci'66(l872) L. R.6 
H. L. 480. 


(c) iMgnnas Mtrale Co. v. Lagifuus 
.V^^icfit?[l899]2Ch. 392: 

(d) Agnew v. Indian Carrying Co. 
(1865) 2 M. H. C. 449. 

(c) Wilson V. Brett (1843) 11 M. & 
WM13;63 R. R. 528. 

(/) Beal V. .SofflA Devon R>j. Co. 
(1864) 3 11. AC. 377. 

(g) Bhiells v. Dhekhurne (1789) 
1 H. Bl. 1.59; 2R. R. 7.50; MoPnit y. 
Biitem'in (1809) L. R. 3 P. C. 115; 
Gihlin V. McMullen (1869) L. R. 2 P.C. 
317. 
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Agent's duty to account.—This duty is elementary, and will be 
enforced at need by following in the agent’s hands property represent¬ 
ing money for which he ought to have accounted (A). It is irrespective 
of any contract to that effect. It is not discharged by merely delivering 
to the principal a set of written accounts without attending to explain 
them and produce the vouchers by which the items of disbursement 
are supported (i). If an agent neglects to keep proper accounts, 
everything consistent with established facts will be presumed against 
him in the event of his being called upon for an account of the 
agency (j). 

The duty to account is owed by the agent to the principal, and not 
to other persons. Thus an agent appointed by the administrator of the 
e.state of a deceased person to recover outstanding debts due to the 
estate is not liable to account on the contract of agency to the person 
entitled to the estate, and it makes no difference that representation 
was granted to the administrator as attorney of the mother and guar¬ 
dian of the person entitled to the estate (k). 

When a minor comes to Court to have an account taken as between 
himself and his agent, and it is found on taking that account that the 
agent has made certain advances to the guardian, and advances have 
been applied lor the benefit of the minor the agent ought to be allow'd 
these advances in taking the accounts. Here the plaintiff seeks relief 
from a Court admicisteriiig equity, a'd I c jiiust do i quit y bin self (1). 

As to the form of a suit for an account between a principal and an 
agent, see the undermentioned cases (mj. A suit by a principal against 
his agent for an account, and also for recovery of money that may be 
found due from him, is governed by art. 89, sch. 11, of the Limitation 
Act (n). 


{h) Chf4worth v. Edwards (1802) 8 
Yes. 4G;uR. R. 212. 

(t) Ann-ida Perml v. Dwirknalk 
(1881) 6 Cal. 754. Sco al?o Lawlpjit v. 
Calcutta fjandiri'j and Shipping Cj. 
(1881) 7 Cal. G27 ; Ranchandcr v. 
Maniek Chunder (ISSI) 7 Cat. 428 ; Skib 
Ckunderv. Chunder Xarnin (lOO.j) 32 
Cal. 719; Ham Das v. Bhagmt />fM(1904) 
I All. R. -C 347 ; Madhumlan v. Rakhat 
<191(5) 43 Cal. 243, 259-2(10. 

(j) Gray V. Ilav} (1854) 20 Beav. 


219; 109 K. R. 390. 

(t) Chidambaram Ckclti V. Puhajif.a 
Clietli (1907) 30 Mail. 213. 'I'lip biiit 
in tli'8 oa'O wa-. foup.dcil on tl.« c.ni* 
tiai'i of .I'Ton ■>•. 

(!) Surendra SiHh i^arhar v. Atnl 
Ch'indra fiju ;i!>07) 31 Cai. 892. 

(m) De.'jambtr v. Kalbjnaik (1881) 7 
Cal. (>54; //umaalA v. Krishna (1887) 
UCal. 147. 

(t() Shib Chandra Roy v. Chandra 
Narain Mukerjee, (1905) 32 Cil. 719. 


S. 81S. 
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Where an agent enters into a contract with a third person in his 
own name, and subsequently sues on the contract and obtains a 'decree, 
the principal is not entitled to maintain a suit for a declaration that he 
is beneficially interested in the decree and to recover the amount 
thereof frop the judgment-debtor. The fact that the principal is 
entitled to an amount from the agent docs not entitle him to maintain 
a suit of this kind. He could have adopted the contract and sued on 
it himself; after a decree is passed for the agent, ho is too late (o). 

See also the commentary on s. 218, p. 716, post. 

Liability of representative of agent to account.—The legal 
representative of an agent cannot be called upon to render accounts 
to the principal in the same sense as the agent himself. The remedy 
of the principal is to sue the representative for any loss he may have 
suffered by reason of the negligence or misconduct of his agent. In 
other words, the suit is not one for accounts strictly so called, but a 
suit for money payable to the principal out of the estate of the 
agent (p). 

214. —It is the duty of an agent, in cases of difficulty, 

to use all reasonable diligence in communi- 

Agpnt’fl ilutv to . • 1 1 • • • 1 1 • T • 

comi.iimicate with catiiig With his principal, and in seeking to 
pnutipai- obtain his instructions. 

There does not appear to be any reported authority in point on 
this section. Obviously the rule must be as stated. 

215. —If an agent deals on his own account in the biisi- 
lUfjiit oi princi- ncss of the agency, without first obtaii ing 

Elk on wE.L the consent of his principal ■ and acquainting 
account in bujimras, j j jj circumstances wllich 

principal’s consent, jjjg knowledge on the 

subject, the principal may repudiate tbe transactions, if the 
case shows either that any material fact has been dishonest¬ 
ly concealed from him by the agent, or that the dealings of 
the agent have been disadvantageous to him. 


(o) Oiflhanran v.Jaharmll (1913) (?) Kiimeda OMm v. As<ilod> 

40 Oal. 335. Chatlopadhjjai/a (1912) 17 Cal. W. N. 5 
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HlustnlioiiA. 

(a) A. directs B. to sell A.’s pstat4*. B. buys tbe cstato for luirself 
in thonamc of 0. A., on tHsooTcrin" that B. has houjjlit the estate 
for himself, may repudiate the sale, if ho can show tliat B. has dis¬ 
honestly roneoaled any material fact, or that the sale has boon 
disadvantageous to him. 

(b) A. directs B. tos<dl.4.'s estate. V.. on looking* over t!je estate 
before selliiijj it. fimls a mine on the estate which is unknown to A. 

Ih infoiiTis .A. that he wishes to luiy I in* estate for liimself. but <\)UeealH 
ihe discovery of the mine. A. allows Ih to buy in iiznorauee of the 
existence of the Jiiine. .A., on 4Uscoveriu<; that B. knew of the niiiie at 
the time lie houtjlit (he estate, may ••ither repiidiab^ or ado|:l tlie sah' 
at his option. 

Autlioritiit.ivo illustraUdns ot the principle here hiiil (hiwn might, 
ho multiplied almost indefinitcl}' from the English reports. A few will 
suffice for all useful purposes. The kind of case given in Illustration 
(a) i.s the most common subject of aTiiimad version, hut tlu're is no doubt, 
that the rule is general. “ Where an .agent employed to sell tiecome.s 
himself the purchaser, he must sliow that this was with the knowledge 
and consent of Ids employei’, or that the price jiaid was the full value of 
the property so purchased ; and lids must he sliown with tii(^ utmo.st 
clearness and beyond all reasonable doubt ’’ ((/). 

“ It is an a.viom of tlie law of |)rinci]ial and .agent that a b kcr 
employed to sell cannot Idm.self bi.!romc file buyer, nor can a broker 
employed to buy become himself the seller, without distiimt notice 
to the principal, so that tlie latter may object if he think jiroper ” (r). 

For like reasons an agent for sale or jnirchase must not act for 
the other party at tlie same time, or take a eonmd.ssion from him 
unknown to the principal (s). An agent must give his principal 
“ the free and unbiassed u.sc of his own discretion and judgment ” ((). 

A principal who seeks to set aside a transaction on the ground 
that the provisions ot the section have been violated must take 


(^) Lord LynlhuTHt, Charier v. Tre¬ 
velyan (1844) II Cl. kY. at p. 732; 
05 R. R. at p. 315. 

(f) Willea, J., in Mollett x. Ilobinaon 
(1870) L. R. 5 C. P. at p. 855. T^cal 
usage of a trade or market contravening 
the general rule is not binding on a 
principal not proved -to have known it. 


See S. C. in ILL. (1874) L. R. 7 H. L. 
802. 

(a) Ora)it v. (Juld Exploration, etc., 
Syndknle of Brilisk Columbia [1900] 
1 Q. B. 233, is a recent example. 

(() Clarice v. Tipping (1846)9 Bcav, 
284, 292; 73 R. R. 366, 361. 


S. 315. 
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'8s. proceedings for tlmt purpose within a reasonable time after becoming 
816,216. aware of the circumstances relied on («). 

English authorities do not recognise the qualifications added at 
the end of this section (o), and it does not appear why it was thought 
necessary to add them. The English doctrine may be thought to 
have been affected by the well-known severity of Courts of Equity 
towards trustees, and to be in excess of a reasonable standard of 
ordinary commercial justice. In fact, the special provisions of the 
Trusts Act, ss. 61—54, are more stringent. 

216.—If an agent, without the knowledge of his prin- 
Principi^i's right cipal, deals in the business of the agency 
to boipiit gaiwd jjjg account instead of on account of 

by aj/pnt ileaUng 

on Ilia o» n account j,jg principal, the principal is entitled to claim 

in liiisincss of ^ ^ ^ 

agency. fjopi the agent any benefit which may have 

resulted to him from the transaction. 


Illustration, 

A. directs B., Ilia agent, to buy a certain house for him. B. tella 
A. it cannot bo bought, and buys the house tor himselt. A. may, on 
discovering that B. has bought the liouse, compel him to Bell it to A, 
at the price he gave for it. 

Adiiti'Mttl lUuslratiim. 

A., acting as B.’s agent, agrees with C. for the sale to him of fifty 
maunds of grain for future de’ivery. A. delivers his own grain to C. as 
against the contract. Subsequently he receives grain from B. for 
delivery to C. under the contract, which he sells in the market at a 
profit. B. may, on discovering these facts, claim the profit from A. 
[Damodar Das v. Shoram Das (1907) 29 All. 730.] 


Principal’s right to profits.—“ It may bo laid down as a 
general principle that in all cases when a person is, either actually or 
constructively, an agent for other persons, all profits and advantages 
made by him in the business, beyond his ordinary compensation, are 

(«) Wentmrlh v. Lbijd (IS64) 10 (t>) Ex ptrU Lacey (1802) 6 Ves. 

H. L. C»s. 5S9. 623 ; 6 R. R. 9,11. 
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to be for the benefit of his employers ” : S. A. § 211, adopted by the 
Court of Queen’s Bench (w). “ If a person, while holding a fiduciary 
position and acting in that capacity, makes a profit without fully 
disclosing his interest to those persons towards whom he stands in 
such a position he must account to them for that profit ” (x); and 
it is immaterial that in acquiring the profit the agent may have run 
the risk of loss (y), and that the principal may have suffered no injury 
( 2 ). Accordingly, if an agent for sale receives a share of commission 
or extra profit from the buyer’s agent without the knowledge of his 
own principal, the principal can recover the sum of money received 
to his use (u). The principal can also recover from the agent and 
from the person who bribed him under the name of commission or 
otherwise, jointly and severally, damages for any loss sustained by 
the principal by reason of entering into the contract, e,g., an addition 
fraudulently made to the price of goods bought through the agent 
in order to give the agent a secret profit. Recovery of the illicit profit 
from the agent is no bar to an action for further damages against the 
third person {h). The relation which arises in such cases between the 
agent in default and the principal is that of debtor and creditor, not 
of trustee and beneficiary (c). The ordinary law of limitation is 
applicable, the time running from the principal’s discovery of the 
facts (d), and the special rules as to following trust money into its 
■“investments do not apply (c). But interest is recoverable on bribes 
from the date of their receipt (e). 

Where an agent has in effect bought from his principal, a 
subsequent purchaser from the agent with knowledge of the 


(Wj Mori'ion V. (1H74) 

h. R. 9 g. li. 480, 485. 

(if) Stirling, L. .J., Ta-s/a Rita fi. Co. 
V. VoTivooil [1901] I Ch. 710, 700. In 
the particular case the plaiiitill com- 
pany was hcl'l to have no right to com¬ 
plain of one ofitsdirectora having niailo 
profit out of a contract with the com¬ 
pany, partly because of a special pro¬ 
vision in the articles of association and 
partly because the comjfany was in 
sohstaace informed of all tho material 
facts. 

(y) Williams v. 5(€i«»«(1866) L. R. 


1 1>. C. :i52. 

1;) Padxr v. McKenna (1874) L. R 
lot’ll. 90. 

(«) Ih; note (iti) above. 

(b) Maijor of Salford v. Lever [1891] 
1 g. U. 163, C. A. 

(c) Liskr Co. v. Stubbs (1890) 45 
Ch. Piv. I; Poicell v. Jones [1905] 1 
K. C. II. 

(d) Metropolitan Bank v. Ueiron 
(1880) 5 Rs. Div. 319. 

(<) Kant-y-gb Iron Co. v. Orate 
(1878) 12 Ch. D. 728;P«ii-m*i Case 
(1877) 6 Ch. Oiv. 336. 
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agency ic ... ..- ~.,tter position against the principal than the agent 
himself (/). 

Forfeiture of Commiseion.—An agent who has wrongfully dealt on 
his own account is obviously not entitled to recover any commission 
for the transaction, even if the principal adopts it, for the principal 
could forthwith recover it back from him under this section or the 
c(piivalent common law rule. Moreover, he had no authority to make 
a contract with himself, and therefore has earned nothing as agent 
(j). The principal’s option of ratifying the unauthorised transaction 
does not give the agent any better right. * 

Knowledge of Principal.—A transaction of this kind may be ap- 
])roved or ratified by the principal f/i), but it must be upon full dis¬ 
closure. It is not enough lor the agent to tell the principal that he 
has some interest of his own. He must disclose all material facts, 
and be prepared to show that full information was given and the 
agreement made with perfect good faith. Notice sufficient to put 
the principal on inquiry will not do (i). Thus where an agent em¬ 
ployed to buy goods sells his own goods to the principal at a prici^ 
higher than the prevailing market rate, the princi]«il is entitled to 
repudiate the transaction, and he is not bound by a ratification made 
in the absence of knowledge that the agent was selling his own goods 
and was charging him in excess of the market jirice (/). 

It is open to the principal whose agent has bargained for a secret 
profit or commission to adopt the transaction, if he thinks fit, for the 
purpose of suing the third party .and recovering for himself the sum 
promised by him to the agent, or any part of it which the agent has 
not received (I). 

Profit not acquired in course of agency.—It has been held by the 
Court of Appeal that an agent who, without disclosure, sells to his 


(/) MoUmy v. Kernan (1842) 2 Dr. 

& W. 31; 5!t K. li. 635. 

{g) Salomana V. Pender 3 H. 

& C. 639; Jmchindon v. Meghje.c 
ValUtbhdas (1909) 34 Bon.. 292. 

{h) Re Ilaehm [1902] 1 Ch. 765, 

(t) Jessel, M.R„ Dunne v. Knglieh 


(1874) L. n. 18 Eq. 524, 533-536, cit¬ 
ing and approving earlier autlioritiea; 
Chcksle.in v. /i«rnei [1900] A. C. 240. 

(j) Damodar Daev. Sheoram Dae 
(1907) 29 All. 730. 

(k) Whaley Bridge Printing Co, v. 
Green (1879) 5 Q B. D. 109, 
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principal goods which were the property of the agent prior to the com- ft. SI 
mencement of the agency is not, in the absence of misrepresentation 
(1), liable to account for the profit made by him or for the difference 
between the contract price and the market value, even if the remedy 
of resci.s.sion is not open to tjic principal owing to its having become 
impossible (in). This decision, though obviously open to criticism, has 
been approved by the .ludicial Committee of the Privy Council in a 
case (n) where a director of a company purchased property on his own 
account, and snUsequcntly sold it to the company at a higher price 
without disclosing the jiroiit. 

Unauthorised profits of Agents,—An agent is lial)le to refund to 
the principal the amount of “ return commission " received by liim 
from his snb-agent («), 

Payments authorised by Custom.—The law of the present section 
docs not interfere with the customary mode of remunerating an agent, 
in certain branches of business, by a discount or percentage wliicli is 
ultimately paid by the third ]>arly and not by his ow'ti ])rincipal. Here 
the agent's position is almost that of an officer of a markr^t paid by a toll 
on the goods dealt with. Such allowances are constant in lirokerage 
and insurance business and are so well known that no sjieciid consent 
on the principal’s part is needed to cover them. They an? included in 
the agent's general authority to do busine.ss in the usual manner. “ If 
a person cnqjloys another, who he knows carries on a large busincs.s, to 
<lo certain work for him, as his agent with other persons, and does not 
I'hoosc to ask him what his charge wdll be, and in fact knows tliat he is 
to be remunerated, not by him, but by the (jtluT [jcrsons which is 
very common in mercantile busine.ss and docs not choose to take the 
trouble of inquiring what the amount is, he must allow the ordinary 


(i) As to misreprcwutalioii, nee 
Jn re. Lecdn, etc., Theatre of Vnrielm 
L1902] 2 Oh. SOD. 

(ffl) In re Cape Breton Vo. {IHM) 29 
Oh. Div. 795. Ami see I/idyweU Mining 
Co. V. (1887) 35 Oh. Div. 400. 

. (n). Burland v. Eark [1902] A. 0. 
83, 

(o) Mayen v. Alston (1892) 16 Mad. 


238, 265, 207. (’p. Ro'i.siter v. Walsh 
(1843) 4 IV. t’v W. 485 ; 05 R. R. 745, 
a piK-uliar catrA* of an irnoroviflcnt leofle 
by an agent to a siib*agent of the sainc 
principals, where, the agent not being 
in fact empowered hyall the princif^ls, 
Sir R. Siigdcn saw his way to set the 
lease a.Hi(le. 
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amount which agents are in the liabit of charging (p). These charges 
being allowed on a fixed scale to all persons employed in that kind of 
business alike, and notorious, are not obnoxious to the rule against 
secret profits and corrupt allowances.; 

Agreements against agent’s duty void,—An agreement between an 
agent and a third person which comes within the terns of the present 
section, or in any way puts the agent’s interest in conflict with his 
duty, is not enforceable unless the principal chooses to ratify it. 
Where a mehta (clerk), without the knowledge of his master, agreed 
with his master’s brokers to receive a percentage, called sucri, on the 
brokerage earned by them in respect of transactions carried out 
through them by the melda’s master, and no express consideration was 
alleged or proved by the mdila, the Court refused to imply as a consi¬ 
deration an agreement by the mehta to induce his master to carry on 
business through those brokers, and was of opinion that such an 
agreement would be inconsistent with the relation of master and 
servant. Westropi, J., ;aid: “To support such an agreement 
would be against the policy which should regulate the relation of 
master and servants, and would be subversive of that relation, as 
such an arrangement would render it the interest of the servant to 
connive at conduct of the parties with whom his master deals which 
the servant ought to be vigilant to expose and to check. .. Could any 
one contend that the butler of a gentleman here or in London could 
maintain a suit against a tradesman for a percentage on his master’s 
purchases, supposing an agreement to that effect ? It would be against 
all policy; it would place the servant in a position inconsistent with 
the duty which he owes to his master ’’ (}). 

An agreement whereby the defendant agreed to remunerate an 
executor appointed under her brother's wid out of her own pocket for 
undertaking the duties of executor, which he declined to do w tl out 
remuneration, does not create such an interest at variance with the 
duties imposed upon executors as to render the agreement illegal on the 
ground of public policy (r). The Court said (s): “ It has, however, 

(y) Gnat M'eakrn Inmrance Co. v. 7 B. II. C. 0. C. 90. 

Outilije ( 1874) L R. 9 Ch. 626, 640 i W Xarat/m CoomoH DtU v. Shajaiii 
Baring v. Slanlon (187(1) 3 Ch. Div. Kavla CkUerjee (1894) 22 Cal. 14, 
QQ 2 , cited at pp. 161,193, ante. 

(g) Vinayakrav v. lianBordas (1870) («) Ib., pp. 20, 21. 
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been strongly contended before us that the present contract is against 
public policy, because it creates an interest at variance with a duty 
(see Eyerlon v. Earl Brownhw, 4 H. L. C. 1, 250); that is to say, if the 
plaintiff be remunerated for his services there will be an inducement for 
him to neglect his duties and to prolong the administration instead of 
acting with care and diligence. We think that theie is much force in 
this contention, but at the same time, although an agreement of this 
character may appear to some e.vtent for the above reason to be 
opjwscd to public policy, we are not prepared to hold that such an 
agreement is necessarily unlawful. We think it should be borne in 
mind that if a sole executor, or where there is more than one all the 
executors, renounced, the estate of the testator might go unadminis- 
tcred unless the excculor or executors undertook to acee])t oIRce on 
receipt of remuneration from a third person, and it is ipiite possible 
that more public mischief and inconvenience might be occasioned by 
the estate remainii.g unadministered than by rewarding an e.xecntor 
for adrain'stering it. In the present case it seems to be (piitc clear 
upon the evidence that Shajani Kanta would not have taken upon 
himself the duty of executor unless he was remunerated, and we are 
not prepared to say that under the circumstances the agreement 
enteredinto between him and the JIaharani was uidawful.” 

217 .—All agent may retain, out of any .sums received 
Aeent’s ri-iit ot ^11 accouiit of tlic ])ri)u ipiil in tlie busii ess of 
agency, all moneys duo to liimsclf in 
pincipii’a account, ^ ofadvaiKcs madc or cxiier.ses pro¬ 

perly incurred Ity him in conducting sudi bu.sii ess, and also 
such remuneration as may be payable to liim for acting as 
agent. 

The right conferred in terms by this section is in the nature of 
retainer, and assumes the agent to have money for which he is account¬ 
able to the principal in his hands or under his control. S. 221 (p. 721, 
below) further gives the agent a possessory lien on the principal’s 
property in his custody. Nothing in the Act expressly gives him an 
equitable lien, i.e., a right to have bis claims satisfied, in priority to 
general creditors, out of specific funds of the principal which ate not 
under his control. Such a tight, however, may exist in particular 
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B*. cases. In the special case of a solicitor it is well settled that a 
’ ' judgment which he has obtained for his client by his labour or his 

money should stand, so far a.s needful, as security for his costs, and he 
is entitled to have its proceeds pass through his hands. The Court 
will not allow any collusive arrangement between parties to deprive 
the solicitor of this benefit (!). But intention to defraud the successful 
party’s solicitor is not presumed from the mere fact of the action being 
settled without his assistance (m). It seems doubtful, however, whether 
this rule can properly be regarded as having anything to do with the 
general law of agency, and therefore whether it can furnish any safe 
guidance for our present purpose. 

Though an agreement entered into between a pleader and his client 
respecting his remuneration may be void under the provisions of s. 28 of 
the Isjgal Practitioners Act, 1879, if it is not reduced to writing and 
filed in court, the pleader docs not, by reason of that fact, lose his right 
under the present section to retain disbursements made by bim on his 
client’s behalf out of the sums that may be received by him on account 
of his client in the case {»). 

The language of this section is not very well fitted to cover damages 
and costs for which the principal may be liable to indcumify the agent 
under s, 222, but it is hardly possible to suppo.se that it would not be 
held to do so. 

Pakki Adat. —A pahla adatia is entitled to the charges of remitting 
to the constituent the profits mmle by him on the constituent’s behalf, 
as an agent is under this section (w). 

Business.—The word ‘‘ busines.s ” in this section means the same 
business or a continuing business. Hence money received by an agent 
in one business cannot be retained by him on account of remuneration 
alleged to be due to him in a different business altogether which had 
long since been completed (x). 

218. —Subject to such deductions, the agent is bound 
Agent’s duty to to pav to his principal all sums received 

pay sums received 

forpincipal. Oil aCCOUllt. 

iO Jir park Morrison (1868) L. R. (1903) 27 Alad. 512. 

4 Q. B. 153, 156. See CuHianji {w) Kedarmal Bhuramal v. Swrajmd 

V. Jiaghovji Typal (1906) 30 Pom. 27. Oovindram (1907) 33 Bom, 364. 

(u) Aope” (1883) 8 P. D. 144. {x) Sardar Muhammad v. Babu Das- 

(ti) Snbha PUhii v. Bamawmi Ayyar windhi (1886) Pimj. Rec. no. 49. 



agent’s doty to pay SDM8 RECEIVED POR PRINCIPAL. 717 


Mode of payment.—It follows from this rule that an agent to receive 8 

money has generally no authority to receive anything else as equivalent. 

As between the principal and a third person, a set-off or balance of 
account between that person and the agent in his own right is not a 
good payment to the agent on behalf of the principal. The debtor 
“ must pay in such a manner as to facilitate the agent in transmitting 
the money to his principal ” (y). It seems that an alleged custom to 
the contrary cannot be sustained. If money is paid to an agent on his 
principal’s account by a person who is also indebted to the agent 
personally, the agent is not entitled to appropriate the money to his 
own debt, but must pay it over to the principal (:). Nor is an agent 
who has received money on the principal’s account entitled to set vip 
against the principal claims made by third jiersons in resiiect of the 
money (a). 

Payments in respect of illegal transaction.—If an .agent receive 
money on his principal’s behalf under an illegal or void contract, the 
agent must account to the principal lor the money so received, and 
cannot set up the illegality of the contract as a justification lor with¬ 
holding payment, which illegality the other contracting j)arty had 
waived by paying the money ( 6 ). Upon this principle it has been 
held that an agent receiving cesses from tenants which are illegal under 
the Bengal Tenancy Act (c), or moneys due to the principal under a 
wagering contract (rf), is bound under the jnovisions of this .section to 
pay the same to the principal, But this rule docs not ap]ily where the 
contract of agency is itself illegal (c). And it is open to an agent who 
has received money in res|»ct of a void transaction, or otlii!rwi.se under 
such circumstances 1 hat he was bound to repay it, to show in an action 
by the principal that it has been repaid to the person from whom 
it was received (/). 

(y) Prarmi v. Scott (187S) Cli. D. 

102, 108. 

(;) ftealh v, Ckiltim (1844) 12 M. k 
W. iVA-l; ‘17 H, It. 447, Slmu v. 

(1825) 4 II. (;. 715; 28 IL 11. 455. 

(а) Hobe.rls v. OgiWy (1821) 9 I'rice 
259;2:tH. n. 071. 

(б) 7'enanf v. KllioU (1707) 1 B. S 
1*. 3; 4 I*. 11. 75.), and .see oiii- 
tor's note tliere; iShola Nath v. Mtd 


CM (1903) 25 -Ml. 039. 

(c) j\a:H‘iulrfihiila v. Ouru Doyd 
(1903) 3iK:^!. lOll, 

(rf) Jilioln X(tlk V. Mill (!liaiid,9ujn;.> 
note (h), 

(fi) SykeH V. lirndon {1879) ll Ch. p. 
170, per Jewel, M.K., at p. 193 el 
whore the earlier caaes are coasidend 
and e>[)l.ainecl. 

(/) Murray v. Mnnn (1848) 2 ]^s. 



718 


TEE INDUir CONTEAOT ACT. 


219 .—In the absence of any special contract, payment 

When asenfi peifom'ance of any act is not due to 

rarauneration the agent Until the completion of such act; 

beoou.ei due. * 

but an agent may detain moneys received by 
him on account of goods sold, although the whole of the 
goods consigned to him for sale may not have been sold, or 
although the sale may not be actually complete. 

“ Special fontraot ’’.—When there is an express contract providing 
for the remuneration of the agent, the amount of the remuneration and 
conditions under which it becomes payable must primarily be ascer¬ 
tained from the terms of that contract {g). No other contract inconsis¬ 
tent therewith, whether founded on custom or usage or otherwise 
can be implied ; but evidence of a particular usage may be given for 
the purpose of incorporating provisions that are not inconsistent with 
the terms of the express contract (y). In the absence of an express 
contract, the right to remuneration and conditions under which it is 
payable are held in English law to depend on the custom or usage of the 
particular business in which the agent is employed {h). It would 
probably be held that the same principle applies in India, and that 
the words “ spxial contract ” in this section include a contract arising 
by implication from custom or usage. 

“ romfletion of such act.”—“ The question whether or not an 
agent is entitled to commission has repeatedly been litigated and it has 


638; 76 R. R. 686; Shee v. Clnrhon 
(ISIO) 12 R-ust, 507 ; 11 R. R 473, 
In tho f.irmor c^so llic contract under 
which tho payment was made res¬ 
cinded on the gri u id of the agent’s 
frand. 

(j) Greer* v. Mrdes (I8G1) 30 L. J. 
C. P. 343; 126 R. R. 894 (if it is a?,reed 
that commwsinn shall to payable only 
in the event of success, the agent cannot 
claim a (/'I'lntnm meruit in tho absenco 
of siiccoss); Ciitkr v. Pofcell (1795) 
6 T. R. 320; 3 R. R. 185; Wnde v. 
Stuart (1850) I C B. S. 88; 107 
R. R. 682; l^'>lllu'Otd v. Akerman 
(1862) U C. B. N. S. 737 ; 132 R. R. 
736; Bigga v. Gordon (1860) 8 C. B. 


N. S. 638; 125 R. R. 824; Parker y. 
metwn (1858) 4 V. B. N. S. 346 ; 
111 R. R. 752; Clack v. Wood (1882) 
9 Q. B. f). 276. 

ih) Read V. Ronn (1830) 10 B. * 
C. 438; 34 11. R. 473; Rroad r. 
Thomas (1830) 7 Bing. 99; 33 R. R. 
399 (custom of City of London by which 
shipbrokers entitled to commission only 
in the event of completion of contracts 
negotiated by them held to exclude any 
claim, even for quantum n’eriiil, in 
respect of a contract not cumpleted, 
though the non completion was owing 
to the act of the principal); Baring 
V. Stanton (1876) 3 Cli. 503. 
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usually been decided that, if the relation of buyer and seller is really 8. SIK 
brought about by the act of the agent, he is entitled to commission, 
although the actual sale has not been effected by him ” (j). In other 
words, the commission becomes duo if the broker has induced in the 
party for whom he acts the contracting mind, the willingness to open 
negotiations upon a reasonable basis (j). And the right to brokerage 
is not lost even though a change or modification of the terms of the 
contract is made between the buyer and seller without the intervention 
of the broker (k). A broker employed to procure a loan ou property 
becomes entitled to his commission if he finds a party willing to advance 
the money, even “ if the contract were afterwards to go off from the 
caprice of the lender, or from the infirmity of the title ” (!). Wlicther 
the other party to the contract ultimately formed has been brought 
into relation with the principal by means of the agent’s intervention 
is a question of fact. It is not necessary to establish his claim that 
he should have been rhe other party’s first or sole source of infornration 
(m). But in order to establish a claim for commission the agent must 
show that the transaction in respect of which the claim is made was 
a direct result of his agency («). It is not sufficient to show that the 
transaction would not have been entered into but tor his introduction. 

He must go further, and show that his introduction was the direct 
cause of the transaction (o). 

Agent prevented from earning remuneration.—If, in breach of a 
contract, express or implied, with an agent, the principal, by refusing 
to complete a transaction or otherwise, prevents the agent from 


(i) Por Erlft, C.J., i’l v. Bart- 
14 C. B. N. H. ('.81; 135 K. U. 

868 . 

fj) Municipal Corporation of Bom¬ 
bay V. Cuverji Ilirji (1895) 2i> Bom. 
124. 

{h) Il'ilitRSon V. Martin (1837) 8 C. 
A; P. 1; Mansell v. Clements (1874) 
L. R. 9 C. P. 130; Lara v. Hill (1862) 
15 0. B. N. S. 45 ; 137 R. R. 377, wlwsre 
the only disjiutol matter was the con¬ 
struction of spc'ial term'!. 

{() Oreen v. Lucas (1876) 31 L. T. 
731, on appeal 33 L. T. 684 ; Fisher v. 


Dremtt (1878-!)) 48 L. J. Ex. 32; 
Elias V. Gocind (1902) 30 CaL 202. 
These t'.vu English ciiues aflti nothing to 
the law, which wan already settled. 

(f/i) Mansell v. Clements (1874) L. B. 
9 0. P. 139; Jordon v. Ham Chandra 
Oup(a(l904) 8 C. VV. N. 831. 

(n) Bray v. Chandler (1856) IS C. B. 
718; Gibson v. Crick (1802) I H. A C. 
142; 130 R. R. 425; Tribe v. Taylor 
(1876) } 0. P. 1). 505; Antrobus t, 
Wkkens (1865) 4 P. A F. 291. 

(o) Tribe v. Taylor, last note. 
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S>- earning remuneration, the agent is entitled to damages (y); and in 
119, 820. pjjgg jjig nieasure of damages, where the agent has done all that 
he undertook to do, is the full amount of remuneration that he would 
have earned if the transaction had been duly completed, or the 
principal had otherwise carried out his contract (q). Where the 
authority of an agent is revoked after it has been partly exercised 
or after the agent has attempted to exercise it, the question whether 
he is entitled to a qmnlum mruit for the work previously done 
depends upon the terms of the contract of agency, and the custom or 
usage of the particular trade or business (r). 

Eifpress contract for remuneration—Where the terms of remu¬ 
neration are contained in a writing, the agent is not entitled to 
remuneration unless all conditions imposed by the writing have been 
fulfilled (s). 

220. —An agent who is guilty of misconduct in the 
Agent not busiuess of the agency is not entitled to any 
entiticJ to rernnne. remuneration in respect of that part of the 

ration for business i a 

misconducteJ. business which he has misconducted. 


Illustrations. 

(a) A. employs B. to recover 100,000 rupees from C., ami to lay it 
out on goo'l security. B. recovers tlio 100,000 ruper^, ami lays out 
90,000 rupees on good security, but lays out 10,000 rufices on security 
which he ought to liavo known to bo bad, whereby A. loses 2,000 rupi'os. 
B. is entitled to remuneration for recovering the 100,000 rupees oiid fur 
investing the 00,000 rupees. Ho is not entitled to any reimmeration for 
investing the 10,000 rupees, and he must niako good the 2,000 nipecs 
to B. [sic in the Act, but it siiould obviously be A.]. 

(b) employs B. to recover 1,000 rupees from Througli B.'s 
misconduct the money is not recovered. B is not entitled to any 
remuneration for his services, and must make good the loss. 


(p) Turner v. OoUswilh [1891] I 
Q. B. 541; Inchbald v. Western Neil- 
gherry, etc., Co. (1864) 17 0. B. N. S. 
733. 

(q) Pridell v. Badger (1856) I C. B, 
X. S. 206; Roberts V. Barnard (l^M) 
1 C. & E. 336. 

(r) Queen oj Spain v. Parr (1868) 


30 h. J. Ch. 73; .^ivipsoii v. Lamp 
(1856) 17 C. B. 603. The agent must 
show that there was n contraet, expre.ss 
or implied to pay remuneration in such 
a case. The burden of proof is on him. 

(.I) Lalljee Mahomed v. Dadabhai 
(1916) 23 Cal. L. J. 190, 195, 



AGEOT'.S HEN ON PRINCIPAL S PROPEKI Y. V2!l 

[S. A.SS.331—334. Negligence nmy disentitle an agent to recover ggQ^jJi; 
even advances and disbur.scinents out of pocket; ib. s. 349.] “ A ■’ 

principal is entitled to have an honest agent, and it is only the honest 
agent who is entitled to any coniinission.'’ Acconlingly where an 
agent for sale, having sold the property, retained half the deposit 
as commission with the principal's consent, and also, without the 
principal’s knowledge, received a commission from the huyer, the 
agent was'held liahle not only to account for the secret commission 
to the princijKil, hut to return the usual commission, which he had 
retained (!). But an agent who retains discounts received hy him 
from third jwrsons, in the honest helief that he is entitled to retain 
them, does not therehy forfeit his commission, although he may 
he liahle to account for the discounts as proliis received without the 
knowledge or consent of the ])rincipal (»). And even it an agent 
makes fraudulent overcharges in resjrcct of some transactions, that 
will not disentitle Idm to commission on other se])arate and distinct 
transactions in which he has acted honestly («). 

221. Ill tlie absence of any contract to tlie contrary 
an agent is entitled to retain goods, papers 
Agent’s lieu on otlifir property, wlietlier movetiblc or 

principal 3 prts ^ * 

I'crty. imnioveti,l»le, of the jirincijial received by him, 

until the amount due to himself for coinmis.sion, disburse¬ 
ments and services in respect of the same has been jiaid or 
_accounted for to him. 

Agent’s Lien.—One practical conscipicnce of this rule is that a 
buyer of projicrty from an auctioneer, or other agent known to be in 
possession of the pro|Kirty and entitled to a lien on it, cannot set up 
payment to the princ,i])al as a defence to an action for tho price at the 
suit of the agent («•). Similarly a subsequent charge given by the 
principal to a third person will be pistponcd to a factor’s lien. It 
seems that property is .sufficiently “ received ” by an agent for the 
purpose of this section when there has been any dealing with it 

{1) Andrews V. Ramsatf ii- Co. [1903] {v) NitidalsTaendslikJabrikv. Brusler 

2 K. B. 636, per Lord Alverstune, C.J., [1906] 2 Ch. 671, 

at p. 638. (ui) Robimon v. KuWer (1865) 4 E, 

(tt) Hippitky V. Knw [1005] 1 & B. 954 ; 99 R. R. 849. 

K. B. 1. 

46 



722 


THE INDIAN CONTRACT ACT. 


1.881. amounting to delivery to him under s. 90 (p. 490, above) {x). An 
auctioneer, employed to sell furniture at the house of the owner, is 
sufficiently in possession of the furniture to entitle him to a lien 
thereon for his charges and commission (y). But a lien cannot be 
acquired by a wrongful act. The possession of the property, there¬ 
fore, must be obtained by the agent lawfully in order that a lien, 
whether general or particular, may attach. If he obtains it by 
misrepresentations (z), or without the principal’s authority («), he has 
no lien thereon. Nor, where property is entrusted to an agent for a 
special purpose, can the agent claim any lien, the existence of which 
is inconsistent with such purpose (6). See further on this subject 
the commentary on s. 171. 

The lien claimable under this section is confined to commission, 
disbursements, and services in respect of the specific property on 
which lien is claimed. Where the secretaries and trea-surers of a 
limited company claimed a lien imder this section on “ goods, papers, 
and other property, whether moveable or immoveable, ’ of the 
company in their possession for loans made on behalf of the company 
and for the purpose of the whole concern, it was hold that the loans, 
not having been specially assigned to the property, did not constitute 
‘‘ disbursements and services in respect of ” that property, and the 
agents were, therefore, not entitled to the lien claimed (c). 

How far lien effective against third persons.—The lien, whether 
general or particular, of an agent attaches only on property in respect 
of which the principal has, as against third persons, the right to create 
a lien (d), and, except in the case of money and negotiable securities, 
is confined to the rights of the principal in the property at the time 
when the lien attaches, and is subject to all rights and equities of third 


(x) Seo Br/ans v. ^'ix (1839) 4 M. 
& W. 775! 51 R. R. 829. 

(y) iriHianw v. Millington (1788) I 
H. BL 81; 2 R. R. 724. 

(?) Madden v. Kempster (1807) 1 
Camp. 12. 

(a) Walske v. Prouaft (1853) 8 Er. 
843; 91 R. R. 795; Gibson v. May 
(1853) 4 Be G. M. A 0. 612; 102 R. R. 
426; UtU V. Leek (1879) 48 L. J. P. 


91. 

(ft) Buchanan v. Findlay (1829) 9 B. 
A C. 738 ; Ex parte Gomez (1875) L. R. 
10 Ch. 639. See also the ca.sca cited 
above, p. 644, n. (/). 

(c) In re. Bombay Sawmills Co., Lid. 
(1889) 13 Bom. 314, 321,322. 

{d) Ex park Beall (1883) 24 Ch. Div. 
408; CmliJJs v. Blackburn Building 
Society (1884) 9 App. Cas. 857. 
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persons available against tbe principal at that time (e). It seems 
unnecessary to give illustrations of this rule or to multiply authorities, 
which are numerous, because an agent’s lien being founded on a 
contract, express or implied, with the principal, it obviously follows 
that the law must be as stated. In the case of moneys or negotiable 
securities, an agent’s lien is not affected by the rights or oipiities of 
third persons (/). provided he receives them honestly, and has no 
notice of any defect in the title of the principal at the time when the 
lien attaches (g). This docs not depend on any principle of agency, 
but on the rule that any person who lakes a negotiable instrument 
in good faith and for value acquires a good title notwithstanding any 
defect in the title of the jicrson from whom he takes it; a person taking 
such an instrument under circumstances giving him a lien thereon 
being considered a holder for value to the extent of the lien (/i). 

Lien of sub-agents.—A sub-agent who is employed by an agent 
without the authority, express or implied, of the j)rincipal (i) 
has no lien, either general or piirticular, as against the 
principal (j). But a sub-agent who is pro])eiiy ajjpointed has the 
■same right of lien against the principal in respect of debts and claims 
arising in the course of the sub-agency, on property coming into his 
possession in the course of the sub-agency, as he would have had 
against the agent employing him if the agent had been the owner 
of the property; and this right is not liable to be defeated by a 
settlement between the principal and agent to which the sub-agent 
is not a party (k). If a sub-agent properly appointed has no laiow- 


(e) Lonrion and Countij Bank v. Hnl- 
zlijji (IS8I) 0 App. Turner 

V. Letts (1855) 20 Beav. 185; Hollis 
V, Claridije (1813) 4 TauiiL 607 ; 30 
R. R. 602, CC3; Prait v. Vizor I (1833) 
5 B. k Ad. 808; 39 R. R. 660 ; In re 
LkweUin [1891] 3 Ch. 145. 

(/) Jonejf V. Peppercorne (1858) 
Johns. 430 ; 123 R. R. 177. 

(g) 8olmon$ v. Bank of England 
(1810) 13 Kast, 135; 12 R. R. 341; 
De la ChaumeUe v. Bank of England 
(1829) 9 B. k C. 208; 32 R. R. 643; 
Ejt pirteKingston {\S7\) L. U. 6 Ch. 632. 
(A) London and Joint Slock Bank v. 


/SiwmpfM [1892] A. C. 201; Misa v. 
Currie (1876) 1 App. Can. 554. 

(i) See B. 190, above, p. *176. 

(/) Solly V. PathboHC (1814) 2 M. 
& S. 298. 

(k) Fisher v. Smith (1878) 4 App. 
Cas. 1 (policy broknr’fl lien for pre- 
miuniB ellcctive against principal of 
agent employing him though he know 
him to bo an agent, and though tho 
principal had paid the agent the 
amount due for premiums); Cahill y. 
Dawson (1857)3 0. B. X. 8. 106; 111 
R. R. 665; Mildred v. Maspoiis (1883) 
8 App. Caa. 874. 
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8.291. ledge that the person employing him is an agent, but believes on 
reasonable grounds, at the time when the lien attaches, that the 
agent is the owner of the property and is acting on his own behalf, 
the sub-agent’s lien, whether general or particular, is available against 
the principal to the same extent as it w’ould have been against the 
agent if the agent ha<l been the owner of the property; and the lien is 
not in such a case limited to debts and claims arising in the course 
of the sub-agency (I). If, however, the s>ib-agent is aware of the 
existence of a principal at the time when the lien attaches, his general 
lien in resjwct of debts and claims not arising in the course of the 
sub-agency is available against the principal oniy to tlvi extent of 
the lien, if any, to which the agent employing him would have been 
entitled had the property been in his possession (»(). 

How lien lost or extinguished—The lien of an agent, being a 
mere right to retain possession of the property subject thereto, is, as a 
general rule, lost by his parting with the possession (it); and where 
goods, on which an agent had a lien, were delivered by him on board 
a ship, to be convcye<l on account and at the risk of the principal, 
it was held that the agent had no power to revive the lien by stepping 
the goods in transit (o). But where possession is obtained from the 
agent by fraud (p), or is obtained unlawfully and without his consent 
(q), his lien is not affocteii by the loss of possession. And i f possession 
is given to a bailee for safe custody, nr for some other purpo.so con¬ 
sistent with the continuance of the lien, and the circumstances are 


2 Moo JM ; 19 U. R. 484; *S'nof)t v. 

(1809) 2 Camp. 218; II R. 
R. 69li; J'.'x parte Edwards (1881) 8. 
g. B. Biv. 282. 

(») Kruger V. lyticoj (1754) Ambl- 
io'l; Bligh ^. Daiies (IS&i}) 28 Beav. 

211 . 

(y) Sweet v. Pym (1300) 1 East* 
4; 5 R. R. 497 ; JIatkesing v. Laing 
(1878) L. R. 17 Eq. 92. 

(p) Wallace V. Waodgate (1824) R. 
& M. 193. 

(g) Dicasv. Stockley {l^%) 7 C. 4 
P. 587; 48 R. R. 825; In re Carter 
(1886) 56 L. J. Ch. 230. 


(i) Mam V. /orrMicB (1814) 4 Camp. 
CO; 15 K. R. 724; Wesluwd v. Bell 
(1815) 4 Camp. 349; 1C R. R. 800; 
Montagu v. Foruood [1803] 2 Q, B. 
350; all cases of policy brokers, in 
whioh it was held that the broker had 
a lien against the principal for a general 
balaneo due from the agent. Taylor 
V. Kymr (1832) 3 B. 4 Ad. 320; 37 
R. R. 433, where a broker, employed 
by a commission agent to buy goods, 
was held to have a lion on tho goods, 
for a general balanee due to him from 
the commission agent. 

(m) Mildred v. Maepone (1883) 8 
App. Cm. 874 •,Levy v. Barnard (1818) 
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such as to show that the agent intends to retain his rights, tlie lien 8 . 89t 
will not he prejudiced by liis porting with the possession (r). The 
lien of an agent is not allccted by an order winding up the company 
whose agent he is. Therefore where the agent is in possession of 
property belonging to the company by virtue of hi.s lien he cannot be 
required to deliver up possession to the official liquidator (.<). 

An agent’s lien is extinguished by his entering into any agree¬ 
ment (/), or acting in any clniractcr {n), inconsi,stent with its continu¬ 
ance ; and may be waived by conduct indicating an intention to 
abandon it (c). Whether the taking of other security for the claim 
secured by the lion o])cratcs as a waiver depends upon whether, 
having regard to the nature of the security, the jKJsition of the 
partied and all the other circumstances of the particrilar case, an 
inlenlion to abandon the lien may bo inferred (ic). 

The lien of an agent is not affected by the circumstance that the 
remedy for recovery of the debt or claim secured thereby Iwcomcs 
barred by the Statutes of Limitation (x), or that the principal becomes 
banlcrupt or insolvent ()/), nor by any dealing by the principal with 
the property subject to the lien (z), after the lien has attached. 


(r) North-W'fslern Ifank v. Poijnter 
[1895] A, C. 5G ; Wal/ionv. Lyoa{lS^)5) 
7 .Dc G. AT. G. 288. 

(a) Chidamharam ChHliar v. Timr- 
mlhj Snjar Mills Co., Lid. (1908) 31 
Mafi. 123. 

(f) Forth V. hUmfson (1849) 13 Q. H 
C80; 78 H. H. 493 ; Ihno v. KirrliM 
(1860) 11 Moo. P. C. 21 ; 117 R. IV 
10: The fininbow (188.6) .6 .Ahjl M. C 
479. 

(u) In re NickoUon (1883) 63 L. 
Ch. 302; In re Mason (1878) 10 Cli, 
D. 729 (solicitor acting Tor mortgagor 
and mortgacce loses Kis lieu on title 
deeds for costs due from mortgagor); 
In re Laurence [1894] 1 Ch, 656. 

(v) Jacobs T. Latour (1828) 6 Bing. 
130; Weeks v. Ooode (1869) 6 C. B. 
N.S. 367. 

(«) In re Taylor [1891] 1 Ch. 590; 
Qrom »» Vheesewright [1896] I Ch. 


730; In re. IionfjldH (1H9H] 1 Ch. 199 
{a Holitdtor, taking a sectirity for costa, 
must be deemed to waive hi.s li*‘n, unless 
he expressly reserves it, because it is 
liis duty, if he inteiil'i to retain tho lion, 
to inform tho client that such is his 
intention); Cowell v. Hiinpson (1809) 
1(1 Vos. 275; 10 H. It. 181; Angvt 
V. M'lrlarhlan (1881) 23 Ch. D. 330; 
Tamvoco v. Simpson (1866) L. R. 1 
C. P. .303. 

(jc) Sptars V. Hartley (1798) ?. Esp. 
81; 6 R. R. 814; Curwen v. Milbum 
(1889) 42 Ch. ])iv. 424. 

iy) Hobson v. Kemp (1802) 4 Esp 
233; 8 R. R. 831; The Celia (I88S) 
13 P. Div. 82; Er parte Beall (1883) 
24 Ch. Oir. 408. 

(z) Wed of England Bank y. 
Batchelor (1882) 5l L. J. Ch. 199; 
€odin y. London Assurance Co. (1758) 
1 W. BI. 103. 
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Principal’s duty to Agent. 

222.—The employer of an agent is bound to indemnify 
Agent to bo him against the consequences of all lawful 

consoquencos of ^cts dono by such agent in exercise of the 

lawful acts. authority conferred upon him. 

Ilhistrations. 

(a) B., at ?ingapur, under instructions from A., of Calcutta, con. 
tracts with C. to deliver certain goods to him. .\. does not .send tho 
good.s to B., and C. sues B. for breacli of contract. C. informs A. of 
the suit, and A. authorises him to defend the suit. B. deiends tho suit, 
and is compelled to pay damages and costs, and incurs expenses. A. 
is liable to B. for such damages, cosfs, and expenses. 

(h) B., a Broker at Calcutta, by the orders of A., a merchant there, 
contracfts with C. for tho purchase of Ih cask? of oil for A. Afterwsixls 
A. refuses to receive the oik and C. sues B. B. informs A., wlio 
repudiates the contract altogether. B. defends, but unsuccessfully, and 
has to pay daitiages, and costs, and incurs expenses. A. is liable to B. 
for such damages, co.sts, and expenses. 

[“ For there, i.e., Calcutta," in illustration (b), “wo should pro¬ 
bably read .Singapur ” : Whitley Stokes’s note, referring to s. 23'). Or 
it must bo assumed that in some other way B. has made hiuisclt 
personally liable on the contract.] 


Limits of Agent’s Indemnity—“ If an agent has, mlhnii hu 
own defanU, incurred losses or damages in the course of transacting 
the business of his agency or in following the instructions of his 
principal, he will be entitled to full compensation therefor. . . . 
But it is not every loss or damage lor which the agent will bo entitled 
to reimbursement from his principal. Tho latter is liable only for 
such losses and damages as are direct and immediate, and naturally 
flow from the execution of the agency ” («). 

“ Tho case of Dttnrm v. Hill (6) is a direct authority that there is 
no implied promise by a buying principal to his broker that he will 
indemnify him from the consequences of his own wrong (c), such as 

fo) S. A. § 339, cited argutndo in by a broker who has bought cn the 
buncinv. liiU, L.R. 8 Ex, at p. 244, principal’s account with his o«-n money, 
(6) (1873)L.R.8Ex. 242. see Lacey v. Hill (1873) L. R. 8 Ch. 

(c) Ellis V. Pond [1898] 1 Q. B. 426, 921; as to tho broker taking over shares 
441. As to death or insolvency of the that are practically unuiavketable, Re, 
principal justifying an immediate sale Finlay [1913] 1 Cb.585> C» A, 
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insolvency {d) [or negligence] (c) or having sold at a loss in breach 8. 28^ 
of his agreement with the principal ” (/). 

The right of indemnity extends to losses or liabilities incurred 
in the exercise of the authority according to the rules and customs of 
the particular trade or market in which the agent is authorised to deal, 
provided the rule or custom in qiicstion is a reasonable one {g), or the 
principal had notice of it at the time when he conferred the authority 
(/(); but if the rule or custom is unlawful or unreasonable, and was 
unknomi to the princi])al, he is under no liability to indenmify the 
agent against the consequences of acting on it (t). 

Ratilication by the principal will cure the agent’s default and 
restore his ordinary right to mdenmity (j). 

Costs of defending action.—Illustration (b) corresponds with 
an English decision, but omits the fact, there treated as material, 
that the agent was found by the verdict of the jury to have done what 
a prudent and reasonable man would have done in his own case 
(/.'). Perhaps it may be thought that this condition is sulliciently 
implied in the text. A similar condition is expressed in s. 195 
(p. (ial, above). 

“ Lawful.”—A wagering contract is void, not unlawful (see s. 

30). Wren a suit thcrefoi'c is brought by a betting agent against 


id) (I873)I,R. 8Es. 212. 

(e) /.cifw V. Simml (1840) 8 Q. U, 
m : 70 R. Pv. 082. 

(/) Ellis V. Poyid, note (e), aliovc. 
(g) Daria v. Ilo'ra/u (1890) 24 Q. B. 
D. C91 ; yoinig v. Cok (1837) 3 Bing. 
N. C. 724, 43 II. R. 783; flkdiman 
V. Stone (1807) I.. R. 2 C. P. i704. ThcHC 
were all cases of rules anti usagc.s of the 
Stock Rxchance, but the principle is 
of general application. Ex, paik 
Bishop (1880) 15 Ch. I)iv. 400 (guaran¬ 
tee given by bill broker acconling to 
uroge). 

(A) iSVymour v. Bridge (1886) 14 
Q. B. D. 460. 

(») Perry v. /Jar/ieff (1S85) 16 Q. B. 
])iv. 388 (eastern to dis»»gard the pro¬ 


visions of an Act of I'arliamcnt), 
li'ealropp v. Sotoimn (1849) 8 C. B. 
345; 79 R. R. 530, secin.s anoiiinlous 
as corr,pared with the authorities for 
the general ruin, and not easy to bring 
within any recognised exception, if 
indoid it is consistent with Sheffeli 
Corporation v. Barclay (1907] A. C. 
392. \Vc do not think it a practical 
authority in England at this day, or 
of any value in Indio. 

(j) llarias v. (1889) 22 Q. B. 

Div. 254. 

(it) Broom v. Hall (1869) 7 C. B. 
N. S. 503; 121 R. R, 614. And aee 
Fri/ione v. Tagliaferro (1855) 10 Moo. 
P.C. 175;110R.B.21. 
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liis principal to recover a loss on betting paid by the agent, the princi* 
pal cannot escape liability on the ground that the agent’s act was 
unimful (1). See notes to s. 30 under the head “ Agreements colla¬ 
teral to wagering contracts,” p. 229, above. 

C. I. F. contract with commission agent—Though under an 
ordinary c. i. f. contract between sellers and buyers, the tender 
of a bill of lading after the contract of affreightment has 
been dissolved by the outbreak of war is not such a tender as the 
buyers arc bound to accept, such a tender is a good tender when 
goods are ordered through a commission agent “ on account and at the 
risk of ” the principal, and the princijml is bound to accept the tender 
and pay tor the goods. “ To throw these goods on the agent’s hands 
and leave them to bear the loss which has arisen by reason of the 
outbreak of war while the goods were in transit apircars to be entirely 
opposed to, and inconsistent with, the general principles of the law 
of agency ” (m). 

223 . —Wlicre one person employs another to do an act 
and the agent does the act in good faith, 

Agent to Im • i- 1 , • 1 -f , 

indenmilied against the employer IS liable to indemnify the 

consequences of , • , , i i> , i i , 

acts done in good agent against the consequences ot that act, 
though it cause an injury to the rights of 
third persons. 

Illu,slralion.‘<. 

(a) A., a decree-holder, and entitled to execution of B.’s ^oode, 
requires tbo officer of the Court to seize certain s'oods, representing 
them to be tlio goods of Ih Tlie olficer seizes the goods, and is sued by 
C., the true owner of the gofxls. A. is liable to indemnify the officers 
for tho sum which ho is compelled to pay to C., in consequenee of 
obeying A.’s directions. 

(b) B., at tho request of A., sells goods in the poase-ssion of A., but 
which A. hod no right to dispose of. B. does not know this, and hands 
over the proceeds of the sale to A. Afterwards C., the true owner of 
the goods, sues B., and recovers tho value of the goods and costs. A. is 
liable to indemnify B. for what he has been compelled to pay to C., 
and for B.’s own expenses. 


(f) /iehari Lai V. Parbhu ihil(l908) Qajjila (1904) 14 Mad. L J. 326. 
V\\a\. Kec. no. "9; Shibho Mat V. Lach (m) Harry Meredith v. Abdulla 
man Das (1901) 23 AH 165; Vhekka v. Sahib {1918) 4! Mad. 1060. 
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Illustration (a) seems to have been suggested by the observations fli. 
of the Court of Exchequer Chamber on similar facts. A judgment 
creditor who requires an officer of the law to take specified goods 
[Minting them out as the goods of the debtor, makes that officer his 
agent, and must indemnify him ii, acting in good faith, he commits 
a trespass in obeying the instructions («). 

Unlawful Acts.—The preceding .section deals with indemnity 
against the conscqucnee.s of lawful acts; this section with the con¬ 
sequences of unlawful acta done in good faith. It is clearly settled 
that an agent cannot claim indemnity in re.spect of acts which he 
knows to be unlawful, even if they are not criminal, whether on a 
express or implied promise (»). .\ny such promise is void as being 
contrary to public policy. 

224.-—Where one person employs another to do an act 
Non liability of is Criminal, the employer is not liable 

to'(iTa "•iiidn"i agent, cither upon an exjrress or an 

implied promise, to indemnify liim against 
the consequences of that act. 


IllaHrationn. 

(a) A. eiTiploys 1^ to beat and aftrees to indemnify him against 
all consequences of tlio Act. U. tlieretipon beats C., and has to pay 
damages to C. for so doing. A. is not liable to indemnify 11. for tlioso 
damages. 

(b) B., the proprietor of a newspaper, publishes, atA.’s request, a 
lihel upon C. in the juper, and .A. agrees to indemnify .B. against the 
con9equenc?3 of the publication, and all posts aiid damages of any action 
in respect thereof. B. is sued by C., and has to pay damages, and also 
incurs expenses. A. is not liable to B. ujion the indemnity. 


The rule in the text is elementary. Illustration (b) seems to 
assume that every libel for which damages cau be recovered is also a 
crime, or, in other words, that defamation as defined in the Indian 


(n) ^ollins v. Evans (1844) 5 Q. B. 

820, 830 ; 64 R. R. 656. 663. 

(o) Illegal insurance: Allkins v. Jupe 
(1877) 2 C. P. D. 375. Illegal pay. 
ment: In re Parker (1882) 21 Cb. Dit. 


408. Purchase of smuggled goods: Bt 
park Mather (1707) 3 Ves. 373; Betts 
V. Oibhine (1834) 2 A. & E. 67 1 41 
R. R. 381. 
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184 , 836 . 


Penal Code includes all the cases in which a civdl action for injurious 
words is maintainable in British India. We are not aware of any 
authority for such an assumption. An indemnity against damages 
for libel is now a common clause in agr“ements with publishers 
hi England, and we have not heard of any one suggesting 
that such a term is invalid as being against public policy. Probably 
the true construction of the section is that it only applies where the 
act is criminal on the part of the agent, which in most cases would 
amount to the same thing as :;aying that it must be criminal to his 
knowledge. The rule could hardly be held to epply to a crime com¬ 
mitted by means of an innocent agent, 

Compensatiento 225.—TLc principal must make com- 

pensation to his agent in respect of injury 
cipai'a neglect. paused to such agent by the principal’s 
neglect or want of skill. 

llluslralion. 

A. employes B. as a bricklayer in building a house, and puts up tho 
scaffolding himself. The scaffolding is imskilfnlly put-up, and B. is in 
consequence hurt. A. must make compensation to B. 

This, as a general rule, needs no proof or illustration. But the 
agent may he disentitled to relief if the injury was due to Ins own 
contributory negligence. This subject Wongs to the law of civil 
wrongs; tho English law must be sought in works on the law of torts 
or in monographs on negligence, of which the late Mr. Thomas Beven’s 
is the most learned .and complete. It cannot be usefully discussed 
or stated here. The same remark applies to the defence of “ common 
employment,” which, however, is not applicable to cases where the 
negligence is the employer’s own. There is nothing in British Indian 
legislation resembling the Employer’s Liability Act or the Workmen’s 
Compensation Act. Sections on these matters were in the original 
draft of the Indian Law Commissioners, but were omitted at a later 
stage, presumably as not being appropriate in a Contract Act. 

An agent is not, generally speaking, entitled to sue the principal 
on ’any contract made on his behalf, even if the agent is personally 
liable on, the contract to the third party. If a merchant resident 



EFFECT OF AGENCY ON CONTRACTS WITH THIRD PERSONS. 731 


abroad employs an agent to buy goods, and the agent buys them S 
and gives hi? own accieptanco for the price, he cannot sue the principal 
as for goods sold, because the contract between them is not one of 
buying and selling, but of agency {p). Similarl)', if a broker bu}™ 
goods on behalf of an imdisdosed principal, he cannot sue the principal 
for non-acceptance of the goods (q). or (or goods bargained and sold 
(r). Ilis only remedy is an action for indemnity under s. 222 (p. 72IJ, 
above). There is an e.xccption to this rule in the case of policy brokers, 
who, by custom, are entitled to .sue their prininpals for |)remiums 
due under policies effected on thoir behalf, though the brokers may 
not have paid the premiinns nor settled with the underwriters in 
re.5pect thereof (s). 

EJfcct of agency on contracts loith third persons. 

226.—Contracts entered into tliroiigli an agent, and 
„ obligations arising from a(ds done by an 

Enforce^nent anU ” . •' 

consciuoncra o( agent, may be enforced lu the same manner, 

agent’s contracts. i -n i 

iiiKl w'lW have the same legal (‘Oiiscqueiices as 
if the contracts bad been entered into and tlic acts done by 
the principal in penson. 


Illustralions, 

(a) A. buys goods from B., knowing that he is an agent for tlioir 
Bale, but not knowing who U the principal. B.’s jirincipal is tlin |)craon 
entitled to claim from A. the price of tlic goods, and A. cannot, in a 
suit by the principal, set olf against that claim a debt due to himself 
from B. 

(b) A. being B.’s agent, with authority to receive inoney on Ins 
behalf, receives from C. a sum of money duo to B. C. is discharged of 
bis obligation to pay the sum in ({ucstion to B. 


This section assumes that the contract or act of the agent is one 
which, as between the principal and third persons, is binding on the 
principal. If the contract is entered into or act done professedly 

(p) Sej/mour v. Pychlau (1817) 1 B. (r) White v. Benckendorff (1873) 29 
A Aid. 14. 1. T. 476. 

({) Tetky T. Shani (1872) 26 L. T. (•) Power v. Butcher (1829) D M. A 
68. R. 327 : 34 R. R. 432. 
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3SS, 227. 


on behalf of the principal, and is within the scope of the actual autho¬ 
rity of the agent, there is no difficulty. It is immaterial in such a 
case what may be the motive of the agent. The principal is bound 
though the contract may be entered into oi act done fraudulently 
in furtherance of the agent’s own interests, and contrary to the 
mterects of the principal, provided the person dealing with the agent 
acts in good faith ((). This does not depend on the principle cf 
estoppel, and it is immaterial whether the third person has any know¬ 
ledge of the existence or extent of the agent’s actual authority or 
not (it). With regard to contracts and acts which are not actually 
authorised, the principal may be bound by them, on the principle 
of estoppel, if they are within the scope of the agent’s ostensible 
authority; but in no case is he bound by any unauthorised .act or 
transaction with respect to persons having notice that the actual 
authority is being exceeded. This subject is dealt with by .s. 237 
(p. 760 below) and the commentary thereon (c). 

The expresision “ contract ” includes a promissory note. A. 
authorizes B. to execute a promissory note on his behalf in favour 
of C. B. executes the note by putting a mark described in the note 
as “nislumi (mark) of .4,”. A. is boimd by the note (w). 

This section does not touch the conditions under which the agent 
can sue or be sued on the contract in his owm name, as to which see 
ss. 230—234, pp. 738—756 below. The principal must be able to 
show that the third party dealt with the agent as such (.t). 

227.- When an agent does more than he is authorised 
to do, and when the part of what he does. 

Principal how far . . i • t • i • i 

bourn! when agent wmcli IS withiii liis authority, can be sepa- 
cjcceJs authority. which is beyond his 

(0 Hambro v. liumand (1904) 2 a verbal authority. 

K. B. 10, where authority was given («) See last note, 
to underwrite policies of insurance in (v) See also ss. 108 and 178 as to 
the name of the principal according to sales and pledges by persons having 
the ordinary course of business at possession of goods or documents of title 
Lloyd’s, anfl the agent, in fraud of the thereto. 

principal, underwrote certain guarantee (w) Challa Balayya v. Kanuparihi 
policies. In this case the authority was (1917) 40 Mad. 1171. 
in writing, but there does not appear (j) Sim v. Bond (1833) 5 B. ft Ad. 
to be any distinction in the application 389} 39 B. R* oil. 
of the principle between » written and 
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authority, so much only of what he docs as is within his 
authority is binding as between him and Ids ])rin( ipal. 


3i, 

287 , 


lllHKlratioit. 

A., being owner of a sliip ami cargo, authorises 13. to )>rocure an 
insurance for 4,000 rupees on the shi|). B. procures a policy for 4,000 
rujjces on the sliip, and anoth''r for (he like sum on (he cargo. A. is 
bound to pay the premium for the policy on the ship, but not tlie 
premium for the poliey on the cargo. 


“ Tlio principal is net bound by the unantboriscil acts of his 
agent, but is bound wlicro tlio authority is pursiuxl, or so far as it is 
distinctly pun.ucdS. A. § 170. This and the followiiig section 
jriust be read subject to s. 2117 (below, p. 7G0). 

228. Wlicro an agent docs more tiiaii lie is aiitli(iri.sed 
I’rincip.ii not to (lo, iiiid wluit lie (locs bcyond tlie scope of 
iiuthority cannot be scjtarate.l from what 
la not scporauie. j,, witliiti it, tlie principal is not boniid to 
recognise the transaction. 

lUnutriilion. 

A. !Uithori>;ed l>. to buy HOO sheep for him. B. buys 500 shee|) 
and 200 biinb.s for one sum of (),000 rii|X,'es. A. may repiidiale (he 
whole transaction. 

The law declared in this and the preceding section is conci-'cly 
illustrated by an English <-aso where B., an in.snrancc broker at Liver¬ 
pool, was authorised by A. to underwrite policies of marine insurance 
in his name and on Ids behalf, the risk not to exceed £1(K by any one 
vessel. B. underwrote a policy for 'L., without A.’s authority or 
Icnovrledge, for £150. Z. did not know what tiie limit.s of B.’s authority 
were, but it wa.s well Icnown in Liverpool that a broker’s authority 
was almost invariably limited, though the limit of tlie authorised 
amount, in eacli ease was not disclosed. The Court held tliat A. was 
not liable for the insuranre of £1.50 which he had not authorised, and 
the contract could not be divided so as to make him liable for £100 
iy). The only argument to the contrary was that in the circumstances 

(t/) Baines v. Ewing (18flG) L. R. I documentn of title and does raise less; 
Ei. 320. The law is the same it the Ery v. Smellk [1912] 3 K. B. 282 
agent u authorised to raiso not less 0. A. 
than a certain sum on the security of 
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B. must be regarded as a general agent wL(«e powers could not be 
limited by any private instructions. 

Further illustrations are supplied by Indian cases. A. authorises 
B. to draw bills to the extent of Es. 200 each. B. draws bills in the 
name of A. for Rs. 1,000 each. A. may repudiate the whole transaction 
(z). 

A. instructs B. to enter into a contract for the delivery of cotton 
at the end of January. B. enters into a contract for delivery by the 
middle of that month. A. is not bound bj the contract, and any 
custom of the market allowing B. to deviate from A.’s instructions 
will not be enforced by the Court {a). 

229.“-A)iy notice given to or information obtained by 
the agent, provided it be given or obtained 
noticTgii'cn t” ill the course of the business transacted by 
him for tlie princ ipal, shall, as betw'een the 
principal and third parties, have tl.e same legal torsequcnce 
as if it had been given to or obtained by the print ij al. 


llluitUiiuinfi. 

(a) A. is employed by B. to buy trom C. certain goods, of which 
C. is the apparent owner, and buys them accordingly. In the course of 
the treaty for the sale, A. learns that the goods really belonged to D., 
but B. is ignorant of that fact. B. Is not entitled to sot off a debt owing 
to him from C. against the price of the goods. 

(b) A. u employed by B. to buy from C. goods of which is the 
apparent owner. A. was, before he was so employed, a servant of C., 
and then learnt that the goofis really belonged to 1)., but 15. is ignorant 
of that fact. In spite of the knowledge of his agent, I?, may set off 
against the price of the goods a debt owing to him from C. 

[In illustration (b) it must be understood, as the fact was in the 
corresponding English case mentioned below, that C. is D.’s facbor 
selling in his own name, and there is no question of fraud.] 


The rule laid down in this section is intended to declare a general 
principle of law, “ It is not a mere question o( constructive notice or 

(«) Prembhai v. iiroam (1873) 10 (o) .4ri<i;io Haijak v. Xarti KaUoji 

B. H. C. 319. (1871) 8 B. H. C. A. C. 19. 
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inference of fact, but a rule of law which imputes the knowledge of 
the agent to the principal, or in other words, the agency extends to 
receiving notice on behalf of his principal of whatever is material to 
be stated in the course of the proceedings ” (6). 

But by the terms of the present section, which are cited in the 
same judgment, the aiiplication of the principle is limited by the 
condition that the agent’s knowledge must liave been obtained “ in 
the course of the business transacted by him for the principal ” 
(c). This is further enforced by illustration (b), wdiudi ap])cars to 
be tak'en from a decision of the Court of Common Pleas in ISOd. Here 
the general rule was laid down as being “ that whatever an agent 
docs within the scope of his employment, and whatever information 
comes to him in the course of his employment, as agent, binds his 
principal ” (d). This linntation, however, was rejected by the Court 
of Exche(pier Chamber, which nnanunously reversed* the decision 
of the Common Pleas, and held that the buyer was not entitled to set 
off a debt due to him from the factor. “ We think,” the Court (c) 
said, “ that in a commercial transaction of tins descriiition, where 
the agent of the buyer purchases on behalf of his prii cipal goods of 
the factor of the seller the .agent having present to his mind at the 
time of the purchase a knowledge that the goods I e is buying are 
not the goods of the factor, though sold in the factor’s name, the 
knowledge of the agent, however aci|uirid, is tlic knowledge of the 
principal.” 

Thus the law of British India on this jroint follows the reversed 
decision of the Court of Common Pleas. It may have been a deli¬ 
berate preference, or it may be permissible to cmijecturo that the 
section was originally drafted in 1804 or 180.), before the report of 


(^)) Judgment of Jiidieiul CouuniUoo 
in Kumpal Sin^h v. lialUiaddar Siriijk 
(1902) 25 All. I, 17 ; L. R. 29 Ind. 
Ap. 203. 

(c) See halloof'hai v, 

Datttil Mowji {19117) 31 Bom. 566, 5S1; 
L. R. 34 Ind. Ap. 179, 184. 

{d) Jjrti^er v. {1863) 14 

C. B, N. S. 674, 587, per Erie, C.J,, 
Willes, J., and Keating J., delivered 


judjtmeiitM to tlic same ellcct. 

(e) Pollock, C.B., Crompton, J., 
Braniwell, B., Channel!, B., Blackburn, 
J., and Shec, J.: S. C. in Ex. Ch. 
1864, 17 C. B. N S. 466, 481. This 
is contrary to Story's opinion (S. A. 
§ 140), but is accepted by his later 
editors and in American decisions 
to uhich they refer. 


S..38S 
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4 229. the case in the Exchequer Chamber was published, and that report 
was afterwards overlooked. Probably the difference is seldom of 
practical importance, but it seems inconvenient that such a difference 
.should exist between English and Indian law without very strong 
reasons. 

The following are illustrations from the English authorities of 
the rule stated in the section. An agent of an insurance company 
having negotiated a contract with a man who had lost the sight of an 
eye, it was held that the agent’.s knowledge of the fact mast be imputed 
to the company, and that it could not avoid the contract on the 
ground of non-disclosure thereof by the assured (/). A ship sustained 
damage in the conrse of a voyage, and the master suksequentfy wrote 
a letter to the owner, but did not mention tic fact of the damage. 
It was held that the master ought to have communicated the fact, 
and, the owner having insured the sliip after receipt of the lettes, 
that the insurance was void on the ground of non-disclosure (g). 
When the knowledge of an agent is imputed to the principal, the piin- 
oip.sl is considered to have notice as from the time when he would 
have received notice if the agent had performed his duty and com¬ 
municated with him with reasonable diligence (k). 

The knowledge of an agent is not imputed to the principal unles .s 
it is of something that it is his duty as agent to communicate to the 
principal. It is not the duty of a policy broker, employed to effect 
an insurance, to communicate to his principal material facts coming 
to his knowledge in relation to the subject-matter of the proposed 
insurance, but only to make disclosure of all such facts to the insurers; 
and. accordingly, where a broker failed to effect a desired insurance, 
and another broker was employed, who succeeded, it was held that 
the policy could not be avoided on the ground of the non-disclosure 
of a material fact which had come to the Imowledge of the fiist- 
mentioned broker, but of which neither the principal nor the broker 


(/) fiateden v. London, etc., Assure 
once Co. [lS92j 3 Q. B. 

(?) Obidstom V. Kin?{1813) 1 M. k 
S. 35; U R. R. 392. And see Fih- 
herberl v. Mather (1785) 1 T. R. 12; 


1 R. R. 134. 

(A) Proudfoof V. Moniefiori (I8fi7) 
L. R. 2 Q. B. 511, where it was held 
under the particular circumstances that 
the agent ought to have telegraphed. 
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who effected the policy was aware (t). Nor will notice given to or 8. 889 
information acquired by an agent of circumstances which are not 
material to the business in respect of which he is employed be imputed 
to the principal (j). 

An important exception to the rule that the Icnowledge of an 
agent is equivalent to that of the principal exists in cases where the 
agent has taken part in the commission of a fraud on the principal. 

In such cases notice is not imputed to the principal of the fraud or 
the circumstances connected therewith, hecanso of the extreme im¬ 
probability of a person communicating his own fraud to the person 
defrauded (k). On this ground it has been held in India that notice 
will not be presumed to have been given by an attonrfcy to his client 
where such notice would involve a confession by the attorney of a 
fraud practised by himself (1). But the. exception does not apply 
where the fraud is committed, not against the ])iincipal, but against 
a third person (m). And the mere fact that an agent has an intere.st 
in concealing facts from his principal is not sufficient to )>revent his 
kirowledge of those facts from being impitted to the princi|)al, if it is 
his duty to commimicate them (n). Where, however, the jrerson 
seeking to charge the principal with notice was aware that the agent 
intended to conceal his knowledge, such knowledge will not be 
imputed to the principal (o). 

It is to be observed that notice through an agent is not the same 
thing as con.structive notice and .should not be confusr d with it. The 


(0 hUtekburn v. Vi’jvrn (1887) 12 
App. Cas. 5;)!. And soo In re. I'cnicick 
[1902j 1 ('ii. .007 ; Soeu U’ fJenmilc de 
Paris V. Tramways Union Co. (1K84) 14 
Q. H. Div. 424; In re Payne. [1904) 2 
Ch. GOS. 

(j) Wilde V. Giimn (1848) I H. I- 
Cas. 605 ; 71 R. it. 191; Powks v. 
Paye (1816) 2 C. B. IG; 71 11. R. 
262, where the directors of a bankiog 
company, who had no voice in the 
management of the accounts, acquinil 
knowledge of circumstances relating 
thereto; Tale v. Uydop (1885) 15 
y. 13. D. 368, where a material fact in 
connection with an insurance had been 
47 


disclosed to the in.^uror’s soli<-ifi»r. It is 
not in the ortlinary course of a solicitor’s 
ciii[)loyriiont to receive uotiees in con¬ 
nection with mercantilt! transactifinB. 

{k) Can! V. Cave (1880) 15 (_'h. D. 
639; Waldy v. Cray (1875) h. R. 20 
Eq. 238; In re. ftkiBy 8kd Co. (1884) 
50L. T. UL 

(() IJonnusji v. (1875) 

12 B. H. C. 262. 

(m) Moursotv. A’aiia^c (1806) L. R. 2 
Eq.l31; Dixon v. Winch [IDOOj ICh. 730. 

(«) Holland V. Hart (1871) L. R. 6 
Ch. 678; Dradky v. Hiches (1878) 9 
Ch. 1). 199; Lixonv. Il'tncA, last note. 

( 0 ) Skarpe v. i<’oy(1808) 17 W. R.65. 
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Ss. 

29,230. 


agent’s knowledge is imputed to the principal without regard to any 
question of what the principal in person knew or might have known. 
Such is not the nature of constructive notice. A man is said to have 
constructive notice of that which he is treated as having Imown 
because, though not proved to have actually known it, he might and 
ought to have known it with reasonably diligent use of the means of 
knowledge at his disposal. Now an agent’s constructive as well as 
Ms actual notice may be imputed to the,principal in any transaction 
where constructive notice has to be considered at all (p). On the 
whole, then, a man have notice either by himself or by his agent, 
and that notice may be either actual or (in an appropriate case) 
constructive. 


230.-1)1 the absence of any contract to 

Agent cannot ^ 

porsonaiiy enforce, that cifect, an agent cannot personally en- 
coniincts on br force contracts entered into by him on be- 

half of priucipal. i u j* i • • • i • n ' " 

half of his principal, nor is personally 
bound by them. 


Such a contract shall be presumed to c n the fol¬ 
lowing cases 

(1) where the contract ^lie by an 
agent for the sale, plpbase of 
goods for a mere ^iit esident 
abroad ; 1 

•SC 

(2)' where the agent does not disclose t—- naipof his 
principal; 


Prosmnptioo of 
contract to 
contrary. 


(3) where the principal, though disclosed, caf^not be 
sued. '' 


Principle of the Rule and Exceptions.—The test question in 
cases within the principle of this section is always to whom credit 
asgiven by the other party, or, if that cannot be proved as a fact, 
to whom it may reasonably be pre.sumed to have been given. Thus, 
in the cases here specially mentioned, the party cannot be supposed 


That the equitable refinements oI L.J., in Manf hesttr Trust v. Furness 
Constructive notice do not apply to Com* {1395] 2 Q. B. 539t545. 
meicial transactions, see per Lindley, 
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to rely exclusively on a foreign principal whom, by general mercantile S. 230. 
usage, the agent's contract is not understood to bind, or on a person 
whose name he does not know, and wjiose standing and credit he 
therefore cannot verify, or on a person or body who, for whatever 
reason, is on the face of the transaction not legally liable. For the 
general rule it i.s needless to multiply authorities. “ Ordinarily an 
agent contracting in the name of his principal and not in his own 
name is not entitled to sue, nor can he be sued, on such contracts.” 

“ When in making a contract no credit is given to himself as .agent 
but credit is exclusively given to his principal, ho is not personally 
liable thereon S. A. §§ 2fil, 263, 271, 391. The rule apjilies although 
t ha agent knows that the contract is one that ho has no authority to 
make on behalf of the principal, and makes it fraudulently. Kvcn 
in that case he cannot be sued on the contract if it is proiesscdly 
fnadc by him merely in his capacity as agent (ij). 

Contract to the contrary.—Whether an agent, apart from the 
eases .specially mentioned, is to be taken to have contracted jrerson.ally, 
or merely on behalf of the principal, depends on what appears to have 
been the intention of the parties, to be deduced from the nature and 
terms of the particular contract and the surrounding circumstances 

(r) . In the case of oral contracts the cpiestion is purely one of fact 

(s) . If the contract is in writing, the presutued intmtioii is that which 
appears from the terms of the written agreement as a whole (<). 

Wliere, in an agreement to grant a lease, the agent was described as 
making it on behalf of the principal, but in a subsequent portion of the 
document it was provided that he (the agent,) would execuie the lease, 
it; was held that he had contracted personally although the premises 
belonged to the principal (uj. A contract in the, following form; 

“ We till! undersigned, three of the directors, agree to repay 500f. 


(^) Lewis V. NichoUoii (1852) 18 
Q. B. 503 ; 88 K. ll 083; Jenkins v. 
UakUnson (1849) 13 Q. B. 74t; 78 

K. It. 500. But lio may he sued for 
sompensation under s. 235, or in an 
action o. deceit. 

(»*) 8 Bowstead on Agency, Oth ed.» 
?p. 388 iqq. 

{*) lAikeman v. Mountstephen 

L. B. 7 H. L. 17; Jones v. LilUedde 


( 1837) 1 N. & P. 077; 45 U. It. 542 ; 
Long V. Millar (1879) 4 0. I'. Div. 
650; WiUiamson v. Earkm (1862) 7 
H. & N. 899. 

(') Spitlle V. Lavender (1821) 5 Moo. 
70: 2.3 R. R. 508. 

(h) Morion V. Herron (1825) 1 C» & 
P. 648; 28 R. R. 797. And lee Tanner 
V. Christian (1855) 4 E. & B 501; 90 
R. R. 637. 
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S. 830. advanced ... to the company,” was held to be a personal contract 
on the part of the directors (v). On the other hand, a contract in 
the terms “ I undertake on behalf of A. (the principal) to pay, &c.,” 
signed by the agent, was held not to involve personal liability (w). A 
broker selling expressly on account of a known principal will not be 
liable to him lor the price, although the buyer is undisclosed and 
described in the sold note as “ my principal ” {x). 

An agent who signs a contract in his own name without quali¬ 
fication, though known to be an agent, is understood to contract 
personally, unless a contrary intention plainly appears from the body 
of the instrument {y), and the mere description of him a.s an agent, 
whether as part of the signature or in the body of the contract, is not 
sufficient indication of a contrary intention to discharge him from the 
liability incurred by reason of the unqualified signature ( 2 ), On 
the other hand, if words are added to the signature, indicating that 
he signs “ as an agent,” or on behalf of the principal, he is considered 
not to contract personally, unless it plainly appears from the body 
of the contrarit, notwithstanding the qualified signature, that he 
intended to make himself a party («). The authorities in support 
and illustration of these rules of construction are very numerous (h), 
but the rules themselves arc so well established and recognised that 
t has been deemed sufficient to mention only a few of the cases. 
iVhere an agent signed a charter-party, in his own name without 
jualilication he was held personally liable, although he was described 
IS an agent for named principals (c). A similar decision was given 
n a case where the agent was described in the body of the contract 
13 “ consignee and agent on behalf of ” his principal, miming.him {(1). 


(?!} McCollin V. Gilpin (1881) (5 
3 . B. D. 516. 

(w) Pou'imnn v. iri/ltanjs (1845) 7 
Q. B. 10?; 68 H. R. 413. Cp. Iieson 

V. Conington (1823) 1 B. & C. 160; 
15 K. R. 344. 

(r) Southwell v. Uowdikh (1870) 1 
0. l\ Div. 574. 

iy) Higgins V. Senior (1841) 8 M. & 

W. 834; 58 R. R, 884; fairlie v. 
ff»ton(1870) h. R. 5 Ex. 169; Colder 
V. Dokll (1871) L. R. 6 C. 486; 
DuUon V. Marsh (1871) L. R. 6 C. B. 


361. . 

(:) Hough v. .Wflniafto.f (1879) 4 Ex. 
D. 104; Uulciicson v. hnlon 13 
Q. B. Div. 861. 

((f) Deslnndes v. Gregory (I860) 3i) 
L. J. B. 36; Ikdpath v. Wigg (I860) 
L. R. 1 Ex. 335. 

(5) 8cc Boft'Stcacl on Agency,6tli ed.. 
pp. 396—400. - 

(c) Parker v. (1857) 7 ,K. 

& B. 912. 

{d) Kennedy v. Gouieia (1823) 3 1). 
S; R. 503 ; 26 R. R. 616. 
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On the other hand, the words “ on account of ” (e) “ on behalf of ” 
(/) a named principal in the body of the contract liavc been held 
sufficient to exclude personal liability, notwithstanding an im(]ualified 
signature. Lcnnard v. Rohinson (g) is an instance of a ca.se where an 
agent was held personally liable because he apireared a.s a contracting 
party in the body of the contract, although he signed it “ by authority 
of and a.s agent of ” a named princijwl. 

Oral evidence of intention i.s not admis.sible for the ])uri)ose of ' 
discharging an agent from liability on a written contract, from the 
terms of which he appears to have intended to contract iieisonally 
(/(); although it lias Ixjcn held iu Kngliind that he is entitled, by way 
of oi|uitable defence, to prove an e.xpiess oral agreement that, having 
regard to his licing merely an agenf, ho should not be sued on such a 
contract (t). lint where the tenns of the written contract are such 
as not to import a personal liability on the part of tlie agent, oral 
evidence may he given to show that by the custom of the jiarticular 
trade an agent so contracting is personally liable, cither absolutely 
nr conditionally [j), provided the custom is not inconsistent with 
the cx|ire,ss written terms (k). 

Thins where a Hrm of brokers entered into a contract “for prin¬ 
cipals ” for the sale of gunny and hessian, oral evidence was allowed 
to show that by custom of the trade in gunny and hessian in Calcutta 
brokers were personally liable both to Imyers and (I) sellers. 


(c) Oadtl V. Houghton (lM7li) I Kx. 
Div. 357, (I A., disapprovin'' I’aice v. 
Walhor (1870) L. R. 5 V.\. m, wIuto 
the words were “ as agent for ” a named 
principal. 

if) Ogdai V. floU (1870) 40 h. T- 
751. 

(( 7 ) (1855) 5 E. & B. 125. See also 
Weidmr V. flogg^tt (187C) I C. P. D. 
633; Young v. /:ichuler (1883) 11 (J. B. 
D. 051. 

(A) Higgins v. iScnior (1841) 8 M. & 
VV. 834; 68 R. R. 884; Holding v. 
miiott (1860) 5 H. &N. 117; 120 R. 
R. 504. 

(•) Wake V. Harrop (1862) 1 H. & 
C. 202; 430 B. R. 461. affg. 6 fl. & N. 


708. 

(j) See Hi/x V. Onghtf (1887) 18 
Q. B. ]). 708, citing and suni’iiariaing 
former decisions. Sncli a custom may 
make the agent liable as well as tho 
principal, but would l>o bad if it pur* 
ported to make him exclusively liable. 
The existence of any such custom is of 
course a f)ue.stimi of fact. 

(i) harrow v. Vy.4er (1884) 13 y. B. 
y.K 635, where a clause providing that 
the agents (brokers) should act as .arbi¬ 
trators in the event of dispute was bold 
inconsistent with a custom making them 
personally liable. 

(0 Joy LaU tb Co. v. Monmotha 
Nalh (1916) 20 Oal. W. N. 366. 


s. m 
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Ag:eiicy coupled with interest.—It is also settled law that when 
an agent “ has made a contract in the subject-matter of which he has 
a special property he may, even though he contracted for an avowed 
principal, sue in his own name ” (m). Such is the case of a factor 
{n)f and of an auctioneer, who “ has a possession coupled with an in¬ 
terest in goods which he is employed to sell, not a bare custody, like a 
servant or a shopman ” and a .special property by rea.son of his lien 
(o). Conversely the auctioneer may be liable to the buyer for neglect 
to deliver the goods (p) or to an outstanding true owner for conversion 
{q) and if the sale has been advertised as being without reserve, the 
auctioneer is deemed to impliedly contract to accept the offer of the 
highest Imi fide bidder and is liable to him in danrages if he accepts 
a bid from the vendor (r). • 

The like rule is laid down by Indian Courts; “ Wliore an agent 
enters into a contract as such, if he has interest in the contract, he 
may sue in his own name ” (s). This is not a real exception to the 
rule laid down at the beginning of the section, tlie agent being in 
such a case virtually a principal to the extent of his interest in the 


contract. 

Whenever an agent has entered into a contract in such terms as 
to be jrersonally ILable, he has a corresponding right to sue thereon 
((), and this right is not affected by his principal’s remmeiation of the 
contract («). Policy brokers also arc entitled by custom to sue in 
their own names on all policies effected by them {v). But the mere 


(m) 2Srn. 1,.C. 415. 

(n) Smti V. Prescoll (1743) I Atk. 
248 ; Fioher v. Marsh (1865) 6 B. & S. 

411. 

(o) Williams v. Millington (1788) 1 
H. HI. 81; 2 R. R. 724. 

(p) Woolfe V. Horne (1877) 2Q. B. I). 
356. 

(?) Consolidated Co. v. Curtis <t; Son 
[1892] 1 y. B. 495. The material part 
of the judgment in Williams r. Milling¬ 
ton is quoted at p. 499. 

(r) Warlow v. Harrison (1858) I E. 
& E. 295, 309; 117 R. R. 219, 227; 
Heatlep v. Xeaton (1881) 19 Ch. Div. 
326. 

(«) jSu6mAmanio v. Sarayamn (1900) 


24 Mad. 130. 

(t) Cooke V. (1856) 1 C. Ik 

N. S. 153; Agacio v. Forbes (1861) 14 
Moo. V. C. 160; Iwberlson v. Wait 
(1853) 8 Ex. 299; 91 R. R. 497. 

(m) Short V. Spackman (1831) 2 B. 
A Ad. 962 (broker, who hod bought 
goods in his own name, held entitled 
to recover damages for non-delivery, 
though the principal, with the broker’s 
acquiescence, hod renounced the con¬ 
tract). • 

(») Provincial Insurance Co. v. Leduc 
(1874) L. R. 6 E C. 224 ; Oom v. 
Bruce (1810) 12 East, 225; 11 R. R. 
367; Kensington v. Inglis (1807) 8 
East, 273; 9 R. R. 438. 
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fact that an agent is acting under a del credere commission does not 
give him the right to personally enforce a contract which he is not 
otherwise entitled to enforce (w). 

Right of agent to sue for money paid by mistake, etc.—An 
agent may in his own name sue for the recovery of money paid on his 
principal’s behalf under a mistake of fact, or in resirect of a coiisi- 
deration which fails, or in consequence of the fraud or other wrongful 
act of the payee, or otherwise under ciicuiustauces rendering the 
payee liable to repay the money (r). 

Presumed exceptions; Foreign principal.—This is based on 
convenience and general mercantile usage. In the case of a British 
merchant buying lor a foreigner, “ according to the universal under¬ 
standing of merchants and of all persons in tTad<u the credit is then 
considered to be given to the British buyer, and not to the foreigner ” 
()/); for “ a foreign con„tituent docs not give the commission iiicrchant 
any authority to pledge his credit to those ” with whom the com- 
mis.sioncr deals on his account (z). Here, unless a contraiy agreement 
appears, the foreign prmcipal is not a party to the contract at all, 
and can neither sue (a) nor be .sued (h) on it. The (picstion was 
Originally one of fact ( 2 ), but at this day doubts in parlieular cases arc 
reducible to a question whether, on the const ruction of tho contract 
with regard to the facts, there does appear an intention that the princi¬ 
pal sh.all be a party lb). On the question whether an agwrtis to be 
considered as having conlracled personally tho true intention has 
to be deduced as in other ca.scs, from the terms of the contract and 
surrounding circumstances. The circumstances that the principal 
is a foreigner gives rase to a presumption, but only a jnesiimption, 
of an intention to contract personally, and the presumption may be 
rebutted by indication of an intention to the contrary (c). Where 


(uf) Bramwell v. Spiller (1970) 2l 
L. T. m. 

(x) Stevenson v. Mortimer (1778) 
Cowp. 805; HoU v. Ely (1853) 1 E. 
& B. 795; 93 R.R. 398; Colonial Bank v. 
Exchange Bank (1885) II App. Cas. 81. 

(y) Thomaom v. Davenport (1829) 9 
B. & 0. at p. 87; 32 R. R. at p. 686. 

(a) Armirong v. Stokes (1872) L. R. 


7 Q. B. 598, ‘iO.), Cur., per Blacklmrn, J. 

(a) Elbinger AclienOeselkchajt v. 
Chye (1873) L. R. 8 Q. B. 473. 

(&) Button V. Bulloch (1871) L. R. 
9 y. B. 572. 

(c) See tho authorities oritioally 
reviewed in Miller, Qibb <(• Co. v. Smili 
,C- Tyren [1917) 2 K. B. Ill, C. A , 
where some doubt was thrown on the 


a 830. 
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an agent was described as contracting “ on behalf of ” a foreign 
principsl, who was named, it was held that the agent was not 
personally liable though he signed the contract in his own name (d), 
and a similar decision w'as come to where the contract note described 
the agents as having sold “ on account of ” certain foreign principals 
(e), and where signature “ as agents ” was combined with description 
of the principal parties as “ seller ” and “ buyer ” (f). 

A coiniMiny having its registered office in England, but carrying 
on business ui India, will be deemed to be resident in England for the 
purposes of this section. Where a contract, therefore, is entered 
into by the “ managing agents" of such a company in India, it can be 
enforced against the agents perfonallv, unless the foreign comp,any 
is in writing made the contracting party, and the contract is made 
directly in its name {g). 

Principal undisclosed.—The rule under this head is so well 
settled that it will suffice to refer to recent Indian ca.ses without going 
back here to the ultimate authorities. The qualifications e.^prcsscd 
in the following sections to s. 234 inclusive, are now the part of the 
doctrine requiring most attention. The decisions establishing them 
contain ample proof of the rule. The same principles are followed in 
Indian Courts. The honorary .secretary, therefore, of a school alleged 
to have been maintained by an association in London is personally 
liable for the rent of a house hired by him in his name for the purjioses 
of the school (/i). But if the other party ktiows that the agent is 
contacting as such, the presumption laid down in this clause does 
not arise, although at the time of making the contact the agent does 
not disclose the, name of the principal, the Imowledgo Ijeing in such 
a case equivalent to discloseure (i). Thus the secretary of a club 
cannot be sued personally for work done for the club, unless he has 
pledged bis personal credit (j). And similarly be camiot sue a member 

continuing validity of the usage under Co. (1903) 27 Mad. 31o. 
modern conditions t at all events it is {k) Bhojabhai v. Ilayen Samuel 

excluded when the terms of tho con- (1898) 22 Bora. 754. 
tract make tho foreign principal liable. (t) Mackinnon v. Lang (1881) 6 

((f) Ogden v. Hall (1879) 40 L. T. 751. Bom. 584. 

{e) Oadd v. Houghton (1876) 1 E.v. (i) ^orth-Western Provinces Club v. 

iliv. 367, C. A. Sadullahim^) 20 .411.497; Kanwar 

(/) Note (c), page 743 above. Rauzor v. Hebbert (1891) «Punj. Rec. 

{g) Tutika Baaavaraju v. Perry dc no. 16. 
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on bfhalf of the club for goods supplied to him {k). But the presump- S. 1830. 
tion that an agent is personally bound by a contract when the name 
of the principal is not disclosed may be rebutted, and where the 
contract is in UTiting, the whole of the contract is for that purjrose to 
be examined (1). The mere fact, however, that the agent has signed 
himself as such will not rebut the presumption of personal liability 
()«). In the undermentioned ease («) \Vest, J., said : “ In Ibe p’csent 
case Messrs. Mackinnon, Mackenzie Co. say they made the agi-cemerrt 
‘as agents ’ lor the orraers of the sleair'er OnhMc. No case has yet 
apparently decided that this wotd.l be enough to e.xcUide their ])ersonal 
responsibility and the conesix'nding light to sue. In this chart,er- 
jiarty, however, there is more than this.” But if the agent aiipears, 
on the face of the written contract, to be liable personally, he will 
not be allowed to addnre oral evidence to show that he diil not contract 
in his personal capacity (o). 

Where the usual presumption is negatived by an agent contracting 
for an unnamed principal in such terms as to c.xcludo his own liability, 
he may ncvertliele.ss show .afterwards, it the fact be. so, that he is 
himself the principal (p), or the other jiarty on discovering that fact 
may sue him (y). , 

Wdiere an ant esl ral business is carried on by some only of the mem- 
bcis of a joint Hindu family as managers, a contract made by the 
inanagess m their own name may be enforced by them peisonally 
w ithout joining the other members as jiarties to the suit. The ma,nag- 
ing members are in such a case in the position of midi,'dosed partners 
(^)- 


(i) Micliao.l V. (IKl)O) 14 Mud. 

302. It is needless to to the 
a'utlioiitics whicli settled the law in 
Kii^laii'j. 

(0 Sooprowonian Seltp v. Ihilije.rs 
(IS79) 0 (’al. 71; Mackinnon v. !,ang 
(1881) 0 Bfurt. 084; Hasonbhoy V' 
Claphain (1882} 7 Bom. Cl, 05. 

(m) OuOko;! v. Avetooyn (1890) 17 Cal. 
449. See Paler v. (Imhn (1872) 7 
M. H. C. 82, 84, ana cp. Houfjk v. 
ManzanoH, note (i), p. 740, above. In 
the case* ol negotiable inatniments, 
however, it would seem that no pre¬ 


sumption of tho agent’s personal lia¬ 
bility could arise at all if he sigms hia 
name to the instrument as agent .* 
Negotiable Jnstrumonta Act, 1881, s. 28. 

(n) Mackinnon v. Lang (1881)5 Bom. 
584, 588. 

( 0 ) Sooproinonian Seity v. Ileilgen 
(1879) 5 Cal. 71, 79. See Bvidencd 
Act, 1872, 8. 92. 

(p) Schmaltz v. A very (1861) .16 
Q. B.655; butscc8.230, p.769, below. 

( 3 ) Carr v. Jackson (1862) 7 E.^. 882. 

(r) Oopal Das v. Hari Doi (1906) 
27 All. 301, 
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8 . S80. A merchant in this country who orders goods through a firm of 
commission agents in Europe cannot hold the firm liable for failure 
to deliver the goods. The firm is in such a case merely an agent to 
place the merchant’s order with the manufacturers in Europe, and by 
so doing it does not enter into any contract with the merchant for 
sale on behalf of the manufacturers, and it cannot therefore be held 
liable as an agent acting on behalf of undisclosed principals. The 
section refers to contracts “ entered into by him on behalf of his 
principal ”, and the placing of the order does not amount to such a 
contract. The result is the same if the good.s are ordered through a 
branch in this country of a firm of commission agents in another 
country (s). 

A broker is an agent primarily to establish privity of contract 
between two parties. A broker when he close.s a negotiation as the 
common agent of both patties usually enters it in his business book 
and gives to each party a note of the transaction which as given to 
the seller is the sold note and as given to the buyer the bought note. 
Frimi) Jude a broker is emjrloycd to find a buyer nr seller and as 
such is a mere intermediary. He is thus an agent to find a contract¬ 
ing party, and as long as ho adheres strictly to the position of broker, 
his contract is gne of employment between him and the person who 
employs him and not a contract of purchase or sale, with the party 
whom he in the course of such employment finds. A broker 
may, however, make himself a 'party to the contract of sale, or pur¬ 
chase, for he can go beyond his position of a negotiator or agent to 
negotiate and by the terms of the contract make himself the agent 
of his principal to buy or sell. Where he is merely an intermediary, 
he is not liable on the contract; but if he has entered into a contract 
of purchase or sale on behalf of his principal, the provisions of this 
section will apply (<). Thus if the principal is undisclosed, and 

(.«) Mahotmdally V. Schilkr Tras that they had received an intimation 

13 Bom. 470. The order to the defend* from thoir home firm that the order liad 
ants in this case was in the following been placed. See also The Bombay 
form: “I hereby request you to lInitedMerchant3'Oo.,Li.v.Ooolubram 
infitrnat your agents to purchase for me (1888) 12 Bom. 50,62. 

(if possible) the undermentioned gf»ods (0 Patiram v. Kankamrrah €$., 
on my account and risls upon the terms Ld. (1916) 42 Cab 1050, 106&66. 
stated below The defendants’ reply 
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the note says “ sold for you to my principals ”, i.e., I, your broker, S. 830. 
have made a contract for my principals, the buyers, the broker is 
merely an intermediary, and he is not personally liable to his em» 
plover (m). For the same reason he is not liable if the contract 
says “ bought for yon from my princii)als” (v). But the broker 
is personally liable if the contract says ‘‘ bought of you for my prin¬ 
cipals ”, for here the contract is one of purchase by the broker on 
behalf of undisclosed ]jritKij)als («'). 

Principal not liable.--Tlicre is a rather curious class of cases in 
which agreements liave been entered into by promoters on behalf of 
companies intended to be, but in fact not yet, incorporated. In 
such a case the alleged ])rini ipal has no legal existence, and the agent 
is held to have contracted on his own account in order that there 
may not be a total failure of nutiedy (.>■)■ Other cases have occurred 
where the principals were uncertain bodies of ]H!rsons, or otherwise 
incapable of being sued by the description in the contract; but these 
would hardly be instructive in the different circumstances of Indian 
society (y), and it must he icmembcrcd that decisions turning on 
or involving the solemnity ” of an English deed are to be used here 
with great caution. 

Deed executed in agent's name.—.According to English law, no 
person who is not a party to a d('cd can b(! sued ujioii the contract 
contained in it. But it seems that the technical rule of English law 
has no operation in this country, so that tlu! principal may sue and 
bo sued ujxju a deed even though it may not have been executed 
in hi.s name (z). 


(«) SoiitbweU V, BomliUh (I87C) 
IM. 1 C P. I) 374. 

■ (v) Patira/n v, Kankanarmh Co., 
Ld. (1915) 42 Cal. 1050. 

(«-’) Southwell v» Bow'Hli.h (1876) 
L. R. 1 C. r. 1)., 374, at p. 379. 

{x) Kehxr v Baxter (1806) L. R. 2 
C.l\ 174; Jie Bmprese Engineering (Jo. 
(1880) 16Ch. Div. 125; LakshmUkanhir 
V. Motiram (1904) 6 Bom L, R. 1106. 

(y) In^Ftirnivall v. Coombes (1843) 
6 M at Cr. 736; 03 R.R. 465, an express. 


term that a covimant should not bind 
tlic covenantors personally was held to 
bo inof>erativ« because no one else could 
be bound ; followc<l, UaiUng v. Lewis 
[19111 1 'll-*- 

( 2 ) Chinnaramanuja v. Padmanablui 
(1896) 19 Mad. 471, dissenting from 
Rajoonalhdas v. Morarji (1892) 16 
Bora. 508. 'I'he opinion of the Madrw 
Court is evidently preferable on grounds 
of convenience. 




748 


THE INDIAN CONTRACT ACT. 


Sovereign States as principals.—Sovereign States and their rulers 
would seem to come within the description of possible principals who 
cannot be sued ; but there is a special rule for this case, and it is set¬ 
tled, for sufficient reasons of good sense and policy, that an agent 
contracting even in his own name on behalf of a Government is not 
to be considered as personally a party to the contract. No man 
would accept public office at such risk as a different rule would 
involve (a). As regards British India the law is that a foreign or 
native ruler may be sued in a comjictont Court in India in certain 
cases with the consent of the Governor-General in Council. Where 
no such consent is given, it has been held thiit a suit may be brought 
against the agent appointed by the native ruler for the purposes 
of the business in respect of which the suit is brought (b). 

Negotiable Instruments.—Where a negotiable instrument is signed 
by a duly authorised agent in the name of his principal, the latter 
may be rendered liable on the instrument (c), But where the iirstru- 
ment is signed by tire agent in his own name without indicating 
thereon that ho signs a.s agent, or that he does not intend thereby 
to incur personal responsibility, ho is liable personally 
except to those who induced him to sign upon the belief that the 
principal only would bo hold liable (dj. The question may arise 
whether a principal whose name does not appear on a negotiable 
instrument can be m.ade lia ble on the iustniment as a party thereto. 
In England it is provided by the Bills of Exchange Act that the 
principal is not liable in such a case (c). There is no specific pro¬ 
vision in the Negotiable In.struments Act, and it is a question whether, 
having regard to ss. 233 and 234 (pp. 754,756 below), the principal 
cannot be proceeded against upon a negotiable instrument executed 
by an agent in his own name (/). In the case of a joint Hindu family, 

(а) Oidle;/ v. Lord Paltnerslon (1822) (d) Ib., s. 28. 

3 Brocl. k I!. 275; 24 R. R. 868; see (e) S. 23 ; “ Bills and notes form 
this and other authorities collected in an exception to the ordinary rule that 
Palmer v. llukhinson (1881) 6 App.Ca. when a contract is made by an agent 
at p. 626 ; Grant v. Secretary of State in his own name evidence is admissible 
/or/ndta{ 1877) 2 C, P. Jj. at p. 461. to charge the undisclosed principal, 

(б) Abdul AU V. Goldfitien (1910) though not to discharge the agent”: 

Punj. Rec. no. 43. Chalmers thereon, at pp. 68, 69. 

(c) Negotiable Instruments Act, (/) Krishna v. Kri8hna^iam*{l^)2Z 
1881, 8. 27. Mad. 697, 600. 
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it has been held that the payee may sue not only the maker, but S. S3(h 
his coparceners, provided the plaint includes a demand in respect 
of the original debt, end the debt was contrafted for the benefit of 
the family {g). But the liability of the other coparceners in such a 
case does not rest on any principles of agency, but upon the t)or- 
sonal law to which the parties are subject (A). 

Defendant’s rights where agent sues in own name.—Where an 
agent sues in his own name on a contract made on the principl’s 
behalf, statements made by the principal, as well a.s his own state¬ 
ments, may be used in evidence against hini as admissions (j), and 
the defendant is entitled to avail himself of any defence, including 
that of set-off, which would have been available against the agent if 
he had been suing on a contract made on his own behalf, even 
though the defence would not have been available in an action by 
the principal on the contract (/). The defendant is also entitled to 
discovery to the .same extent as it the principal were a party to the 
proceedings (A). 

Effect of settlement with principal.—As a general rule, the right 
of an asent to sue personally on a contract made on the inincipal’s 
behalf eeasc.s on the intervention of the ])rinci])al, and a settlement 
between the principal and the third party constitutes a good defence 
to an action by the agent (I). But if the agent has a lien on the 
subject-matter of the contract as against the ]mnei])al, hi.s right 
to sue has priority to the right of the i)rinei]>al as long as the claim 
secured by the lien remain.s unsatisfied (m ); and in such a case the 
defendant cannot in an action by the agent .set u]) any settlement 
with or set-off again^l tins piincipal whieh would operate to the pre¬ 
judice of the claim secured by the lien (n), unless the agent is estopped 


(j) tSH. 

(A) /&., lip. HO-t, fi07. 

(t) Hini/h V. Lyon (ISlIi) Camji. 
4fi5;14R. U. SIO. 

(j) V. irfii^cF (isijij) w. 

Ad. 96 ; 39 R. R. 411 (in un action by 
a policy brokor, a payment by way of 
.sct-oli wa.s hold a good dofcniie, though 
it wouM not have boon a good payment 
as against liio principal). 

(A) Willis V. [1892] 2 Q. li. 


321. 

(/) Alkinaon v. CoUsworth (1825)3 
li. & (1 617 ; 27 K. R. 461); Rogers v. 
//tfd^(18lil)2H.&C.227. 

(m) fJrinkicaler v. Cooduin (1775) 
Oowp. 251 (sale by factor in his own 
name of goods on which he bad a lien 
for advances). 

(«) Alhjns V. Amhfir (1796) 2 Eup. 
493 (defendant not entitled, in action by 
brolvcr for pric<' of goods sold in own 
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by his conduct, or by the terms of the contract,, from disputing 
the validity of the settlement or right of set-ofi (o). 

231. —If an agent makes a contract with a person who 

neither knows, nor has reason to suspect, that 
toSiltrMt he is an agent, his principal may require the 
SosX”* performance of the contract; but the other 

contracting party has, as against the princi¬ 
pal, the same rights as he would have had as against the 
agent if the agent had been principal. 

If the principal discloses himself before the contract is 
completed, the other contracting party may refuse to fulfil 
the contract, if he can show that, if he had known who was 
the principal in the contract, or if he had known that the 
agent was not a principal, he would not have entered into 
the contract. 

“Discloses himself.”—The High Court of Bombay has expressed 
the opinion that the right of the third party to repudiate the contract 
under the second paragraph arises only where the principal himself 
makes the disclosure, and that it does notarise where the disclosure 
is made by some other person or the information reaches him from 
some other source (p). 

232. —Where one man makes a contract with another, 

neither knowing nor having reasonable 
coSt'"“ Ti t h ground to suspect that the other is an agent, 
bfprindplT''' principal, if he requires the perform¬ 

ance of the contract, can only obtain such 

name on which he had made advances, (o) Coppin v. Walker (1816) 2 Marsh, 
to set oil debt due Irom principal); 497 ; 17 R. U. 505; Coppin v, Craig 
Robimon v. Itutkr (1855) 4 E. & B. (1816) 2 Marsh. 501; 17 K. E. 508 (in 
934 ; 99 E. H. 849 (action by auction- tlmse cases an auctioneer, having sold 
eer for price of goods sold: plea that goods which were described as the pro¬ 
defendant had paid the principal held party of a named principal, allowed 
had); Grice v- Kenrick (1870) L- R. 5 Q-B- purchasers to take the goods away with- 
340 (action by auctioneer for price of out giving them notice not to pay the 
goods sold; settlement with the principal principul)- 

\thich did not operate to the prejudice (p) Lakeburmndat v. 1am (1904) 32 
of the plaiutifl held a geed defeuceV Bom. 356. The refeirnce to Kaiim 
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prformance subject to the rights and obligations subsisting 
between tlie agent and the other party to the contract. 

lUuatraiion. 

• A., who owc:t 500 rupees to B., sells 1,000 rupees worth of rice to B. 

A. is aetiny; ivs a^ent for 0. in tho transaction, but 1). lias iu> knowledge nor 
reasonable ground of suspicion that such is tho case. C. cannot compel 

B. to take the rice witluiut allowing him to set o(I A.’s debt. 


Rights of Undisclosed Principal—Like previous learned com¬ 
mentators on these two .sections, we arc at a loss to di.5cover any 
difference between them, except that s. 231 expresses the same matten 
more fully. There is a clause very like s. 232 in the Indian Law 
Commissioners’ draft, hut nothing corresponding to s. 231. W'c are 
inclined to conjecture that s. 231 was an amendment intended to 
replace the section as first drawn, and tliat fin,ally both clauses were 
retained either by inadvertence or by way of abundant caution. 
The difficulty thus raised is not serious, lor tlicro is no doubt about 
the substance of the law ; but it has been judicially discussed. 

In Prem.ji v. Mmihmji {q) Marriott J., said: “ I do not think 
s. 232 is a repetition of the first paragraph of s. 231. It is, I think, 
a qualification of t he first portion of that paragraph which gives a 
principal a general right to en‘'orce a contract entered into by bis 
agent. S. 232 qualifies that general light by making it subject 
to the rights and obligations subsisting between the agent and the 
other contracting party.” 

It is submitted, however, that the ground is completely covered 
by the saving clause iii the first paragraph of s. 231, and no further 
qualification is added by s. 232. The illustration to s. 232 would 
have been quite as appropriate to s. 231. In the case now cited it 
was contended that tho object of a. 232 was to reproduce the law as 
supposed to he laid down in Thomson v. Davenport (r) and Armstrong 
V. Stokes (s), namely, that the right of the other contracting party 

Chmdcidar v. Sundar Bern (1896) 21 (f) (1880) 4 Bom. 447,460. 

Cal. 207, at 1. 3 ot p. 362 ot the report (r) (1829) 9 B, & C. 78 j 32 R. B. 

b wrong. The correct reterence should 678 ; 2 Smith’s L. C., 11th cd. 379. 
be fffcnoa.v. Lachir.i A’orain (1896) 24 (i) (1872) L. B. 7 Q. B, 698, 

Cal. 8, at p. 10. 


s.m 
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8. S38. to hold the principal liable is subject to the qualification that the 
principal has not paid the agent, or that the state of accounts between 
the principal and agent has not been altered to the prejudice of the 
principal. But this contention did not prevail, and it was said that 
the only qualification imposed upon the rights of the other con¬ 
tracting party was that specified in s. 234. Almost at the same 
time, in fact, the Court of Appeal in England ((), overruling, or 
refusing to accept literally, the wider dicta in Thomson v. Davenfort 
and Armstrong v. Slohs (u), approved the more guarded judgment 
of Parke, B., and the Court of E,vchequer in Heald v. Kenworthy (u). 
‘‘ IE the conduct of the seller would make it unjust for him to call 
upon the buyer for the money, as, for example, where the principal 
is induced by the conduct of the seller to pay his agent the money on 
the faith that the agent and seller have come to a .settlement on th; 
matter, or if any representation to that effect is made by the seller 
cither by words or conduct, the seller cannot afterwards throw off 
the mask and sue the principal. It would be unjust (w) for him to 
do so. But I think that there is no case of this kind where the plain¬ 
tiff has been precluded from recovering, unless he has in .some way 
contributed cither to deceive the defendant or to induce him to alter 
his position.^’ Otherwise, “ if a person orders an agent to make a 
purchase for him, he is bound to see that the agent pays the debt; 
and the giving the agent money for that purpose does not amount 
to payment, unless the agent pays it accordingly.” 

On similar grounds, if the principal repre.sents the agent as 
principal he is bound by that representation. So if he stands by and 
allows a third person innocently to treat with the agent as principal 
he cannot afterwards turn round and sue him in his own name (x). 

The result is that these two sections and s. 234, taken together, 
fairly represent modern English law as understood in the Court of 
Appeal. 


(l) Irvine v. Ifaiww (1880) 5 Q. 13. 
Db. 414, 417. 

(m) See foregoing notes. The autho¬ 
rity of Annslron'j v. Stokes is reduced to 
that of a decision on special circum* 
stances. 

(V) (1856) 10 Kx. 739, 740; 102 K. 


R. 800, S05. 

(mj) Referring to some of the langu. 
age xi.seil in Thomson v. Dovenport. 

(a:) Fefrand v. JjisekofJsheim (1858) 
. 4 e. B. ll S. 710, 717 ; 114 R. R, 908, 
913. The decision shows that nothing 
le.s3 than positive jiiislcading will do. 
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Equities between Agent and Third Party.—An undisclosed princi¬ 
pal coming in to sue on the contract made by the agent must take 
the contract, as the phrase goes, subject to all equities; that is, the 
third party may use against the principal any defence that would 
have availed him against the agent {y). “ Where a contract is made 
by an ag?nt for an undisclosed principal, the principal may enforce 
performance o' it, subject to this qualification, that the person who 
deals with the agent shall be put in the same position as if ho had 
been dealing with the real principal, and (.onscquently he is to have 
the same right of set-off rfliich he would have had against the agent ” 
{z). “ The law with respect to the right of set-off by a third person 
dealing with a factor who sells goods in his own name and afterwards 

becomes bankrupt is well established by George v. Clagelt {a) . 

That rule is founded on principles of common honestv. One who 
satisfies his contract with the person with whom he has contracted 
ought not to suffer by reason of its afterwards turning out that 
there was a concealed principal ” (b). 

The application of the rule is limited to liquidated demands (c); 
but it “ is not confined to the sale of goods. If A. employs li. as his 
agent to make any contract for him, or to receive money for him, 
and B. makes a contract with (!. or em))loy,s C as his agent, if B. 
is a person who would be reasonably supposed to be acting as a 
principal, mid is not known or suspected by 0. to be acting as an 
agent tor any one, A. cannot make, a demand against without the 
latter lieing entitled to stand in the Same jiosition a.s if B. had in 
'act been a principal. If A. has allowed his agcnii B. to appear 
in the character of a [)rinci|ial he mu.st take the consequences ” (d). 

In England it is not necessaiy for the third party who dealt 
with the agent as a principal to go beyond showing that he believed 
him to be a princijial. Means of knowledge or “ reason to susiicct ” 

iy) (teorge v. C'tiyfU (17!)7) 7 T. R. (d) Monliigu v. Forxood [1893] 2 
359 1 4 R.R.-lOl'; .S’lMv./(Mil (1833) 1). li. 3r>0, 3.3.5, per Bonen, L.l. Hero 

5 B. 3 Ad. 389, 393 ; 39 R. R. 511, 615. the defendants were employed by ap- 

( 2 ) Willes, J., 11 C.B.N.S. at p. 589. parent principals, who were in fact adepts 

(") Ilf) “''“''C. for the plaintids, to collect a general 

(6) Turmr v. Tkomm (1871) L.R. 8 average contribution from imder- 
C. P. 610, 613, j'er Willes, J. writers. 

(c) Ih. • 

43 


s.m 
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appears to be material only as tending to negative the alleged belief 
(e). The words of both ss. 231 and 232, however, are quite clear 
on this point. But there must be actual belief that one is dealing 
with a principal. Ignorance or doubt whether the apparent principal 
is a principal or an agent is not enough; for the ground of the 
rule is that the agent has been allowed by his undisclo.sed principal 
to hold out himself as the principal, and the third party has dealt 
with him as such (/). 

The second paragraph of s. 231 is really a branch of the general 
rule that agreements involving personal considerations of skill, con¬ 
fidence, or the like are not assignable or transferable. 

233 .—In cases where the agent is irer- 

Right of person ^ ... * 

dealing with agent soiiallv liable, a persoH dealing with him mav 

personally liable. , • • ^ 

hold either him or his principal, or both of 
them liable. 

Illuifiration, 

A. enters into a contract with It. to sell him 100 bale.s of cotton, and 
afterwards discovers that B. was acting as agent for C. A. may sue either 
it. or C., or both, for tho price of the cotton. 


In cases where the agent is personally liable.—As to the cases 
where an agent is personally liable, see s. 230 and commentary 
thereon, p. 738, above. 

Creditor’s election.—A person who has made a contract with an 
agent may, if and when ho pleases, look directly to the principal, 
unless by the terms of the contractile has agreed not to do so, ar:d 
tliat whether he was or was not aware when he made the contract that 
the penson with whom he was dealing was an agent only, and not the 
less so in cases where the agent is personally liable, for the law which 
superadds the liability of the agent does not detract from the liability 
of the principal (p). A company is, therefore, liable for moneys 
advanced in the course of voluntary liquidation to the liquidator 

-J- 

(c) Borrienv, Imperial Ottoman Hank is final. 

(1873) L. E. 9 C. P. 38. (?) " Cahhr v. Dobell (1871) L. R. 6 

(/) Cookey. E^elhy 12 App. 0. P. -186. The question was whether 
Ca. 271. The decision has been criti- the circumstances showed §n election 
cised, but, being in the House of Lords, to charge tho agent exclusively. 
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authorised by the company to borrow-for the purposes of the winding 
up (A). And, upon the same principal, a loan made to the secretary, 
treasurer, and agent of a company authorised to raise moneys for the 
company may Ix! recovered from the company (i). Hut when 
once the creditor has elected to sue the agent, and sued him to jndg- 
ment,he cannot afterwards bring a second action against the ])rinci))al, 
though the judgment against the agent may not have been satisfied 
a ), and though the creditor was not aware of the existence of a 
princi))al when he sued the agent (k). Hut where the suit against 
the agent is dismissed the creditor Jiiay subsequently bring a fresh 
-suit against the principal, the reason being that nothing short of a 
judgment against the agent could amount to a binding election on 
the part of tlie creditor, to abandon the right to procec<l against 
the |)rincipal (i). 

There, nmy, however, be a deliberate intention shown from the 
beginning of the transaction, or at some later stage, to give credit 
to the agent alone: in that case there is no right of action against 
the ])rincipal (m) ; and the third party must elect to sue an nndis- 
clo.sed (nincipal, if he means to presei ve his rights against him, within 
a reasonable time after ascertaining him (ri). Except where the 
agent has been sued to judgment, the question whether the (oeditor 
lias elected to give credit to him to the exclusion of the principal is 
one of fact (o). Invoicing tlie goods to the agent and calling upon 
him to pay for .them (o), or taking and renewing his accejitances 
in i)ayment of the price (p), are not conclusive of such an election, 


(^) In re (tangvs Su'iiii Car Co. 
{181)1) 18 Cal. ;tl. 

(;) Punnanundam v. Cormnrk (1881) 
0 Pom. 

(jf) Hhiiial Molihl v. Hirdir.hnnd 
(1917) 19 Hoin. Ij.U. 370; Bir Hhaddfir 
Sarja Pra/tad (mi) Q All, 081; 
Priestly v, Fernie (1805) 3 11. & (!?. 077 ; 
8U(1 see L. R. 6 C. P. at p. 499, and Morel 
V. WeslnwreUind [1004] A. C. 11; french 
7.//oHiie[1906]2K. B. 674. 

{k) Skivlal Molilal v. Birdichand 
1917) 19 Bom. 1. R. 370, 380-381. 

(1) Raman v. Vairatan (1883) 7 


.Matl. 302, riting Curtis v. Williamson 
(1874) 1. \i. 10 i). 11. .57. 

( w) Paterson v. Camlaseytii (1812) 15 
E.ast, 02 ; Addison v. Candasequi (1812) 
4 Taunt. .574 ; 13 H. R. 308, 080, and 
in 2 Sim. L. C. ‘ 

(h) Smelhurst v. Mitckdl (18.59) 1 
E. & E. 622 ; 117 R. R. 374. Cp. David¬ 
son V. Donaldson (1882) 9 i). B. J>. 623. 

(o) CaUer v. Dobell (1871) L K. 
6 C. P. 480. 

ip) Robinson v. Read (1829) B. A 
C. 449; WkUuell v. Pfim»fl858) 4 
C. B. N. S. 412; 114 It. R. 785. 
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Ss. 

333-235. 


norareanylegalproceedingssliortof suing the .agent to judgment 
(q). The next section is apparently intended to cover all forms of 
election, whether by estoppel or otherwise. 

234. —When a person who has made a contract with 
Consequence oi AH agent iiiduces the agent to act upon the 

prindpii “fret m that the principal only will be held 
OTagen'Twm b3id induces the principal to act upon 

exclusively liable. Pg[Jg{ j]jg ^gg„| 

liable, he cannot afterwards hold liable the agent or principal 
respectively. 

This section seems to be derived from S. A. § 291, rather than 
from any definite English authority. We may take it, however, 
as giving the true reason of a rule which, about the time when 
the Act was passed, was too widely laid down in England, but was 
afterwards corrected in the Court of Appeal (see the commentary 
on ss. 231, 232, pp. 750, 751, above). 

235. —A person untruly representing himself to be the 
ijiaiiiiity of pro* authorised agent of another, and thereby 

tundcii agent. inducing a third person to deal with him as 
such agent, is liable, if his alleged employer does not ratify 
his acts, to make compensation to the other in respect of 
any loss or damage which he has incurred by so dealing. 

Implied warranty of authority.—This section is in accordanw with 
the English law as established by Collen v. Wright (r). It applies 
not only to the case of a person who repie.sents that ho has 
authority fromanother when he has no authority whatever, but to the 
case of a person who represents that he has a certain authority 
from another when he has authority of another description (s). The 
duty is grounded on an implied warranty by the agent that he has 
authority, and the action, being in contract, lies even if tbe agent 


(q) Cwrtw V. (1874) L.H. (lasonbhoy v. Clapham (1882) 7 Bom. 

10 Q.B. 57 ; Morgan v. Couckwtan (1853) 51, 6G. 

14 0. B. 100 ; 98 R. R. 555. (.i) Omfiat Vrtiscid v. Sarju (1911) 9 

(r) (1857) 7 fi. k B. 301, in Ex. Cli. All h. J. 8. 

6 E. & B. 047 ; 110 R. R. 002,611; see 
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honestly believed he had authority, and against executors (in which * S. 33S. 
case an action in tort for deceit does not lie in England). The 
doctrine, which was a novelty half a century ago, has Iwon fully 
confirmed by later authorities and by the House of Lords (I). An 
agent who purports to report the other party’s intentions does not 
thereby make himself that party’s agent to deal with his original 
princijml. It may be a breach of his original duty as agent if his 
report is incorrect, but he is not liable under the rule in CoUen v. 

Wright on an implied warranty cf autlujiity from the other party to 
conclude the transaction (u). 

The word “ untruly ” may perhaps imply (as is held in England) 
that the reprcscntiction must be of matter of fact (v). 

A public servant acting on behalf of the Government is not 
deemed to warrant his authority any more than to make himself 
personally liable on the, contract (w), and for the same reason 
of policy. 

If a man goes through the form of contracting as an agent, but 
warns the other party that he has at the time no authority, he is 
obviously not liable under this section (x). It seems a nice question 
whether there is in such a case anything which the named principal 
can ratify, or anything more than an offer to him, liable to revoca¬ 
tion like any ordinary proposal. 

Representation must be effective.—The liability of a pretended 
agent under this section does not arise, unless the representation 
that he is the agent of another is false, and also induces the person 
to whom the representation is made to deal with him as such agent. 

A representation by the defendant to the plaintiff that she is the 
duly authorised agent of her minor son does not render her liable 
under this section, if the plaintiff knows that the son is a minor. 

(0 o'terfep V. Bank of Enylamt (1873) L. R. S C.P. 427 ; .W 
[1903] A. C. 114. It i« needless for v.Ciii/(upolitn (1899) 24 Bom. 106, 170. 

Indian purposes to cite intermediate As to the distinction betwoen represen- 
oases. tations of fact an<l of law, see p. 124 

{«) Chr. Salvesen rfr Co. v. Rederi above. 

Aktiebolaget Nordstjermn [1^5] A.C. {w) Dunn v. Macdonald {IS91) I Q. 

302. B. 566, C.A. 

{«) Beattitf V. Lord Ebury (1872) (.r) //ai6o(v. ie)M[1901] 1 Ch. 344. 

L. R. 7 II. L. 102; Weds v. Propert 
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' For a minor cannot appoint an agent (s, 183, p. 660, above), and 
consequently no warranty such as would support a suit could arise 
out of such a representation (y). 

Measure of Damages.—In England, the action being founded 
on contract, and not on tort, the measure of damages is the loss 
sustained as the consequence of the breach of the implied warranty. 
In other words, the person acting on the misrepresentation is en¬ 
titled not only to recover any loss actually sustained through being 
misled, but also any profit wluch he would have gained if the repre¬ 
sentation had been tnie (z). Thus, if an agent contracts, without 
authority, to buy goods at a price in excess of their value, and the 
principal repudiates the contract as unauthorised, the measure of 
damages recoverable against the agent is the difference Iretween 
the eontract price and the market value of the goods (n). Similarlv, 
where an agent, who was instructed to apply for shares in a 
certain com]iany, applied for shares in another conqiany by mis¬ 
take, and they w'ere allotted to the principal, who repudiated them 
shortly afterwards in the winding n)) of the conqiany, it was held 
that, the principal being solvent and the shares valueless, the mea¬ 
sure of damages payable by the agent to the liquidator was the full 
amount payable on the shares (5). If the third person reasonably 
(c) takes proceedings against the principal for the enforcement of 
the unauthorised transaction, the damages recoverable against the 
agent include the costs and cxjrcnses incurred by the third person 
in respect of the proceedings (d). 

It is open to question whether in India the compensation re¬ 
coverable under the section will be assessed on the same principle. 


(y) Sket Manibhai v. Bai Bupalihn 
(1899) *4 Bom. 100, citinj^ Beattie v. 
Lord Ebvrif, L. R. 7 Ch. 777 ; L. R. 7 
H. L. 102. 

{:) Firbank v. HmifihTei/a (1886) 18 
Q. B. l)iv. 64; liichardaon v. H'tHiam- 
am (1871) L R. 6 Q. B. 276 ; Meek r. 
IFfiJwii (1888) 21 Q. B. D. 126; Godwin 
V. franco (1870) L R. 6 0. P. 296, 
is a case where the damages claimed 


were held to be too remote. 

(а) Simons v. Patchett (1857) 7 E. 
& B. 608 ; no R. R. 730. 

(б) Fx parte Paimure (1883) 24 Ch. 
Uy. 367. 

(c) See Pow V. Davis (1861) 1 P. 8: 
S. 220; 124 R. R. 630. 

(d) Spedding v. Sevell (1869) L.R. 
4 C. P. 212; Hughes v. Gretime (1864) 33 
L. J. Q. B. 335. 



ESTOPPEL BY HOLDING OUT. 


759 


The language used seems more appropriate to an action in the 
nature of an action of deceit tlian to one founded on a warranty (e). 

Limitation.—It lias been hold by the High Court of Madras 
that a suit for damages against a person for untruly representing 
himself to bo the agent of another is governed by art. 115 of Sell. I 
of the Limitation Act (/). 

236. A ppraon witli wliom a contract Inis been enter- 
Pc'Boii falsely ♦'•I it'Io cliai'actcf of agent i.s not en- 

agent not''ontiti,Hi require tlie jierforinance of it if lie 

to pcrtoriiianco. rejijjfy jicting, Hot as agent, but on 

liis own account. 

Hnglish authorities niahe a distinction in this matter between 
contracts on behalf of a named principal and those in which the firiu- 
eipal is not named. In the former case the agent cannot substitute 
himself for the jirinciiral (g), though the other party may by words 
or by conduct, such as acting on the contract after hnmvieilge that 
the nominal agent was the real principal, deprive himself of the 
right to object; and it has been suggested, though not decided, that 
the agent might be allowed to take iqi the contract for him.self 
on condition of being subject to all defences availabh^ against 
either himself or the named principal \h). But where the principal 
is not named the third liarty is contracting with the principal, who¬ 
ever he may be, and there is no obvious reason why he Should be 
presumed willing to deal with any unknown person in the world, 
provided that he is callable of being sued, and unwilling to deal with 
the nominal agent, the only person he know’s in the matter. Accord¬ 
ingly a person who made a charter-party as agent for an unnamed 
freighter has been allowed to show that he wa.s the freighter him¬ 
self (i). 

It does not seem possible, however, to read any such distinc¬ 
tion into the perfectly general language of the present section; and. 


(e) See Vairavan CheUiar v. AvieJut S. 383. 

Chettiar (1915) 38 Mad. 276, 278. {h) Rayrier v. Qrote (1846) 16 M. & 

(/) Vairavan Chettiar v. Avicha W. 369; 71 R. R. 709. 

C’AcMw (19F5) 38 Mad. 275. (i) tichmaltz v. Aterij (1861) J6 

{g) Bickertonv. nmrdl{im)bU.k Q. B. 055; 83 U. R. 663. 


So. 

m, m 
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Ss. 

286,237. 


indeed, the English rule is not cleat ot doubt, as the authorities 
(including some dicta which it would be useless to cite here) are not 
uniform, and the rule has never been settled by a Court of appeal. 
The High Court of Calcutta has recently held that this section is not 
restricted to cases where an agent purports to act for a named prin¬ 
cipal If a person professing to act as an agent for an undis¬ 
closed principal enters into a contract with another, and there is 
no undisclosed princiiial in fact, the present section at once applies, 
and he cannot sue on the contract {k). 

Conversely, where a man has contracted in writing in terms 
importing that he is the sole principal, e.g., made a charter-party 
“ as owner of the ship another person cannot be allowed to sue. 
on the contract as an umli.scloscd principal (/). 

237. When an agent has, witliout authority, done acts 
or incurred obligations to third persons on 

•Liability of prill- , i ir n • • • i i ^ 

cipai inducing be- belialt 01 JUS principal, tlie principal IS bound 
ttMuthoriso(r'M\t by such acts or obligations if he has by his 

were autlionscd. -, i j. • i i i i • i 

words or conduct induced siu^h third persons 
to believe that such acts and obligations were within the 
scope of the agent’s authority. 

lUusirations. 

(а) A. consigns goods to B. for salo, and gives him instructions not to 
sell under a fixed price. C., being ignorant of B.’s instructions, enters into a 
contract with B. to buy tlie goods at a price lower than the reserved price. 

A. is bound by the contract. 

(б) A. entrusts B. with negotiable instruments indorsed in blank. B. 
sells them to C. in violation of private orders from A. The salo is good. 


Ostensible authority—This section must, in point of fact, over¬ 
lap s. 188 (p. 664, above) in many cases, but the principles are 
distinct. Under s. 188 the question is of the true construction to 

{j) Seudutt Roy Madarti v. Nahapiet not extend to the term “ charterer,” 
(1907) 34 Cal. 628. ' which is consistent with agency for an 

(k) Ramji Daa v, Janki Dae {1^12) undisclosed principal: Rederi Akiien- 
39 Cal. 802. bolaget Trarmtlanlic v. Fred. Dnighom 

(f) HumbU V. f!unUr (1848) 12 [1918] IK. B. 394, C.A., a(#frmed in H. 
Q. B. 310 1 76 E.R. 291. But this does L. [1919] A.C. 203. 
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be put upon a real, though perhaps not verbally expressed, authority. S. 
Here the liability is by estopiKil, and iudcpiulent of the apparent 
agent having any real authority at all; the question is only whether 
ho was held out as being authorised; and this includes the case of 
secret restrictions on any existing authority of a well-hnowii kind. 

It i.s a “ well-established principle tliat, if a person employs another 
as an agent in a cliaracter which involves a ])arlicular antliority, 
he camiot hy a secret reservation divest him of that authority ” (m). 
“Good faith requires that the piincipal .shoidd bo held bound 
by the acts of the agent within tlie scopi\ of his genera! authority, 
for he has held him out to the public as comyretent to do tiro acts 
and to bind him thereby”; S. A. § 127. “If a person authorise 
another to assume the ayqrarent right of dispo.sing of proyierty in the 
ordinary counse ol trade, it must be pi'esumed that the ajiparent 

authority is the real authority.It is clear that he [the agent] 

may bind his princqial within the limits of the authority with which 
he has been apparently clothed by t.he principal in resyiect of the 
subject-mattiw; and there would be, no .safety in mercantile trans¬ 
actions if he could not.If the owner of a horse send it to a 

repository of sale, can it be imjilied that he sent it thither for any 
other purpo.se than that of sale ? Or it one send goods to an auction- 
room, can it be supposed that he sent them thither merely for safe 
custody ? ” (a). Similarly, where a transaction undertaken by 
an ageirt on behalf of hi.s principal is within his express authority 
the principal i.s bomrd without regard to the agent’s motives, and 
and inquiry whether the agent was abusing his authority for his 
own purposes is not admissible (o). 

Very many illustrations of the principle are to be found in the 
English authorities, of which the following may be given as typical 
e.xample3 (p). Where a principal wrote to a third person saying he 
had authorised the agent to see him, and, if possible, to come to ami¬ 
cable arrangement, and gave the agent in.structions not to settle 

(m) Ctxkbum, C.J., in Edmunds v. {o) llambro v. Burnard [1904] 2 
Dushdl (1805) L. R. 1 Q. B. 97, 99. • K. C. 10, C. A., following Bank of Ben- 

(n) l.ord IClIenboroUgh, 0. '., Picker- gal y. Pagan (1849) 7 Moo. P. C. 61, 

ing V. Busk (1812) 15 East, 38; 13 74;83R. R. 15, 24^ 

R. R, 364^ 368. Cp. 0 . 108, Esception 1, (p) See Bowstead on Agency, 6tli ed., 

p. 532 above. pp. 270 sjj-, 300. 
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8.237. for less than a certain amount, it was held that ho was bound by a 
settlement by the agent for less than that amount, the third person 
having no knowledge of the verbal instructions (j). An agent was 
authorised, in cases of emergency, to borrow money on exceptional 
terms outside the ordinary course of business, and it was held 
that the principal was bound by a loan on such exceptional terms 
made by a third person who had no notice that the agent was exceed¬ 
ing his authority, although no emergency had in fact arisen (r). 
Where a solicitor was authorised to sue for a debt, it was held that 
a tender to his managing clerk was equivalent to a tender to the 
client, though the clerk was forbidden to receive payment, he not 
having disclaimed the authority at the time of the tender (s). .V 
broker having on several occasions been permitted by his principal to 
draw bills in his own name for the price of goods sold, the princi]ial 
was held bound by a payment to the broker by means of such a 
bill, accej)ted by a purchaser who had previously ))aid in a similar 
manner for goods bought by him (I), liy a charter-party it is 
provided that the shipmasCer, who is aiqtointed by the owners, 
shall act as agent of the charterers only in signing bills of lading 
and ordering necessaries. Tho owners are liable on bills of lading 
signed by the master, and for the ])rice of necessaries ordered 
by him, if the persons shipping the goods or supplying the 
necessaries have no notice of the charter-party (u). 

Illustration (b) seems to be founded on S. A. § 228: “ If an 
agent is entrusted with the disposal of negotiable securities or in¬ 
struments, and he disposes of them by sale or pledge or otherwise, 
contrary to the orders of his principal, to a bona fide holder without 
notice, the principal cannot reclaim them ” (u). It must be under- 


(q) Trklcett v. Tomlinson (1863) 13 
C.B.N.S. 663; 134 K.R. 688. See also 
National Bolivian Navigation Co. v. 
WiUon (1880) 5 App. Cas. 176, 209; 
Whitehead v. Tuckett (1812) 15 East.' 
400 i 13 R. H. 609. 

(r) Monlaignac v. Shitta (1890) 15 
App. Cas. 357. And seo Bryant v. 
Quebec Bank [1893] A. C. 179. 

(«) Mo^al V. PcTsond (1814) 1 Marsh 


65; 15 R. R. 506. 

(0 Townsend v. /wf/h's (1816) Holt, 
278 ; 17 R. H. 636. And seo Hazard 
V. Treadwell {ITid) 1 Str. 506. 

(u) Manchester Trust v. Furness 
tl895] 2 Q. R. 539; The Great Eastern ' 
(1868) L. R. 2 Ad. & E. 88. 

(v) See London Joint Slof.k Bank v. 
Simthons [1892] A. {). 201; ' Ooodwin 
V. iioberU (1876) 1 App. Ca. 476. 
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stood ill the illustration that the instruments are not handed, to B. B. 887. 
merely for safe custody. 

The PriiT Council case of llnm Pertab v. Miirshiill (mi), which, 
however, was not decided with reference to the section, affords an 
addition,al illustration. In that case the jirineipal was held liable 
U])on a contract entered into by his ajicnt in excess of his authority, 
the evidenoe showing that the contracting parly niighl. honestly 
and reasonably have believed in the existence of the arithority to 
the extent ajiparent to him. 

The same principle is a]t]ilied in the class of cases where it is 
held that persons dealing with incorporated com]ianies, though 
they must take notice at their peril of disabilities impo.sed im the 
coiporation by its s]recial Act of Parliament, memioandnm, or 
other jmhiic document of constitution, are entitled to assume that 
the directors or managers are didy exercising their authoril.y accord¬ 
ing to the company's internal regulations. Hut this subject is 
much too spc( ial to he pursued in a commentaiy like the jiresent {x). 

Notice of excess of authority.—No act done by an agimt in exccs.s 
of his actual authority is binding on the. jirincipal with resjiect to 
persons having notice tliat the act is unauthorised. This jn'ojiosi- 
tion is so obvious that it would be snperlluous to cite authoiities, 
seveml of which relate to dealings with money and negotiable instru¬ 
ments (y), in support of it. One case, however, whole the notice 
was only constructive, may he mentioned. An agent, who was 
appointed by a power of attorney, borrowed money on the faith 
of a representation by him that the power gave him full authority 
to borrow, and misapjilied it. The agent ])roduced the power, which 
did not authorise the loan, hut the lender did not read it, and make 
the advance in reliance on the agent’s representation. It was held 
that the lender must bo taken to have h,id notice of the terms of 
the power, and that the principal was not bound by the loan ( 2 ). 

“Ob behalf of his principal.”—A principal is not bound by any 
act done by his agent which he has not in fact authorised, unless 

(m) (1899) 26 Cal. 701. pp. 296-299. 

(i) See Pollock on Contract, Note U, (i) Jacobs V Morris [1902] 1 Ch. 
in Appendix at pp. 737—740. 810. 

(y) See Bowstead on Agency, 6th ed., 
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37,838. 


it is done in the course of the agent’s employment on his behalf (a), 
and is within the scope of the agent’s apparent authority {h). 

238.- -Misrepresentations made, or frauds committed, 
Eiiect. on .isreo- ^7 ugej'ts acting in the course of their 
Satiot '!!i“Zud business for their principals, have the same 
effect on agreements made by such agents as 
if siicli misrepresentations or frauds had been made or com¬ 
mitted by the ^irincipals ; but misrepresentations made, 
or frauds committed, by agents, in matters which do not 
fall within their authority, do not affect their principals. 

lllvdratio^^s. 

(a) A., being B.’a agent for tlie sale of good)?, induces (;. to buy them 
by a misrepresi’ntation, M'hich ho was not authorised by B. to make. 

Tile contract is voidable as hctwocii B. and 0. at tlie option of 0. 

(b) A., the captain of B.’s ship, signs bills of lading witliout having 
received on boanl the goods irientioneil therein. The bills of lading arc void 
as between B. ami the jiretendcd consignor. 


Course o employment.—The accordance of this section with the 
modern common law is well shown in a recent judgment delivered 
in the .Tudicial Committee by Lord Lindlcy: “ The law upon this 
subject cannot be better expressed than it was by the acting Chief 
Justice [of New South Wales] in this case. He said: ‘ Although 
the particular act which gives the cause of action may not be 
authorised, still, if the act is done in the course of employment 
which is authorised, then the master is liable lor the act of his ser¬ 
vant.’ This doctrine has been approved and acted upon by this 
Board in Mackay v. ComnKrciul Bank of New Brunswick (c), Swire 
V. Francis (d ); and the doctrine is as applicable to incorporated 

(a) McOowan v. Dyer (1873) L. 11. surety, that the company was not re* 
8 Q. B. 141, whero the managing dircc* sponsible for the conduct of themanag- 
tor of a company obtained payment ing director in the matter, 
of a private debt out of certain funds, (6) 1* or illustrations, see Bowstead on 

in breach of an understanding between Agency, 6th cd., pp. 277—284. The 

tlie debtor (who was also indebted to rule is too well recognised to need 
the company) and a surety for his debt authorities in support, 
to the company, and it was held, in an (c) (1874) L R. 6 P. C. 394.^ 

action by the company against the (d) (1877) 3 App. Ca. 106. 
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companies as to individuals. All doubt on this question was removed 8. 
by the decision.of the Court of E.xchequcr Chamber in Barimck v. 
English Joint Stock Bank (c),which is the leading ease on the subject. 

It was distinctly approved by Lord Selborne, in the House of Lords, 
in Houldsu'orth v. Citg of Glasgow Bank (/), and has been followed 
in numerous other eases ” (g). 

In the passage here referred to as now the leading authority, 
Willcs,J,, delivering the judgment of the Exchequer Chamber, .said: 

“ With respect to the (juestion whether a jirincipal is answer- 
able for the act of his agent in the course of his masler’s business, 
and for his master's benefit, no sensible distinction can bo drawn 
between the case of fraud and the case of any other wrong. The 
general rule is, that the master is answerable fur every such wrong 
of the servant or agent as is committed in the course of the service 
and for the master’s benefit, though no ex])ress command or ])rivity 
of the master be proved (h). That principle is acted upon every 
day in running down cases. It has been applied also [in various 
cases of trcsjiass, false imprisonment by servants of coiporations 
acting in supposed execution of their duties umh'i- by-laws, and the 
like]. In all these cases it may be said, as it w'as said here, that 
the master has not authorised the act. It is true, he has not auth¬ 
orised the ))articular act, but he lia.s ])ut the agent i]i his ])la( e to do 
that class of acts, and he must be answerable for fhe maimer in 
which the agent has conducted himself in doing the busine.ss which 
it was the act of the master to place him in” (j). The W’ords “for 
the master’s benefit,” which occur in this judgment, were applicable 
to the case before the Court, but must not be taken as restricting 
the scope of the rule, though there W'as for some time considerable ' 
authority for that j'cadiug. If the act belongs to an authorized 
class, it is not material whether the agent intends the principal’s 
benefit or not, nor whether the principal in fact derives any benefit. 

A solicitor’s managing clerk, having authority to transact convey¬ 
ancing business on behalf of the firm, took a client’s instructions to 

(e) (1867) L. R. 2 Ex. 259. (A) ,Scc iMwjher v. Pointer (1826) 

if) (1880) 5 Apii. Ca. at p. 326. .7 li. .t C. 647, at p. 054, 29 R. R. at 

ig) Life Assurance Co. v. pp. 320, 321. 

Brown [1904] A.C. 423, 427. (i) L R. 2 Ex. at pp. 205, 266. 
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S. S38. sell some property (by his own advice, given with fraudulent intent) 
and got the deeds from her (which he might properly have done). 
Then he procured her execution of instruments, being in fact con¬ 
veyances to himself, which the client supposed (as intended by him) 
to be merely formal papers; and having thus obtained the means 
of making an apparently good title in his own name, he dealt with 
the property for his own purposes. The House of Lords (j) held 
that this was a fraud committed by the manager in the course of his 
employment, for which the principal was answerable. It is clear 
from the judgments that the rule applies to ostensible as well as to 
actual authority. 

Misrepresentation which will make the principal liable to an 
action for trespass, deceit, or other substantive wrong will, of course, 
be a sufficient cause for the other party to avoid an agreement induced 
by it. 

Illustration (a) seems to include both the case of the agent 
knowing but the principal not knowuig the truth of the matter mis¬ 
represented, and the - less obvious one of the agent making a 
statement without authority, bvit believing it to be true, while the 
principal in fact knows it not to be true. In the latter case it was 
formerly held that a contract thus induced was not voidable on the 
ground that it was obtained by the principal’s fraud ; but this 
decision, which was not unanimous, and ha-s been constantly discussed 
since, is no longer of any practical (k) authority. 

Illustration (b) is taken from a modern decision where the real 
question was as to the extent of the master’s apparent authority. 

It would perhaps have been more appropriate tp s. 237. “ The 
authority of the master of a ship is very large, and extends to all 
acts that are usual and necessary for the use and enjoyment of the 

ship, but is subject to several well-known limitations.With 

regard to goods put on board, he may sign a bill of lading, and 
acknowledge the nature and quality and condition of the goods; ” 


(j) Lkyd V. Groce, Smith * Co. sorry to Save it supposed that 

[1912] A. C. 716, reversing the decision Fowh turned upon anything but a point 

oltheC. A[1911] 2K. H489. ot pleading” : Willes, J., L. R. 2 Ex. 

(I;) Cimfmt v. Rmh (1640) 6 M. A at p. 262, whoso opinion is now univor- 
W, 358; 69 E. E 665. “I should be sally followed. 
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but. it is not usual for the master to give a bill of lading for goods 
not put on board. On the contrary, “ the general usage gives notice 

to all people that the authority.is limited to such goods 

as have been put on board ” (1). 

It has lately been held by the House of Lords, for similar reasons, 
that a company's secretary who issues a false certificate of title to 
shares for his own ])urposes does not bind the company either as in 
fact exercising a general authority or by way of estoppel or 
“ holding out ” (m). 

Fuller illustration of the kinds of acts done by agents which are 
deemed to he “in the course of their business for their iirincii)al3” 
must be sought in special treatises on the Law of l’i'inci])iil and 
Agent, or in works on the Htw of Torts. 

The difficulties, which for .some time were thought serious, arose 
partly from reluctain'e to hold any one answerable for fraud or wilful 
wrong to which he had not actually bcenconseuting (■«), partly from 
a fallacious opinion that it was impossible for a corporation to be 
liable for fraud or any other wrong which, in an individual, implies 
a specific belief or intention. It seems no hai'der to sup])ose a cor¬ 
poration capable of dccciring tiian to suiijiose it capable of being 
deceived ; and if any innocent individual must answer for the fraud 
of his agent, there is really less hard,ship in applying the same rule 
to a corporation. 

Admissions by Agent. -.Section 18 of the Evidence Act provides 
that statements made by an agent to a ])arty to any proceedings, 
whom the Court regards, under the ciremnstances of the case, as 
expressly or imjiliedly authorised to make them, arc admissions; 
and s. 21, that admissions arc relevant and may be proved as against 
the person who makes them. The Contract Act is silent on the 


(/) Grant v. Xarway (I8.sl) 10 (I. B. B., in Swift v. Jrwshry (1874) L. R. 

at pp. 087, 089; 84 U. E. 760, 762. 9 Q. B. at p. 316. Lord Bramwell 

(m) Ruben v. Great Fingall Cnnnnlu maintained to the last that a cor[)ora. 

dated [19061 A. 0. 439, allirming the tion could not he auedfor luallcioue 

decision* of the C. A. [1904} 2 K. B. prosecution. See now Citizens' Life 

712. .See also Whiteehurch v. Cammgh Assurance Cn. v. Brown, cited note (p), 

[1902] A. C. 117. p. 766, above. 

(u) See, for example, per Bramwell, 
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subject; but the following brief etetemeut of the English law on 
winch the provisions of the Evidence Act are evidently founded 
may be usefully added here. 


Statements made by an agent, though not Cxprcsslv authorised 
are admissible against the principal if they have refe'rence to the 
business on which the agent is employed on the principal’s behalf 
at the time when they are made, and are made, in the ordinary course 
of that employment (o). If an agent, employed to bay goods 
Mkuowledges the receipt of them, that acknowledgment is evi¬ 
dence against the principal that they have been duly delivered M 
An acknowledgment by a wife, who manages a busiueas on behalf 
0 her husband, and purchases the goods required, as to the state 
of accounts between her husband and the persons supplying the 
goods, IS evidence against the husband, and, if it is in writing and 
signed by the wife, will iuternipt the oiicration of the Statute of Limi. 
tations(j), Where a station-master, in the ordinary.course of his 
duty, made a statement to the police as to a porter having absconded 
.the .stateiiicut was admitted in evidence against the company in an 
action with reference to a parcel which had been lost m transit (r). 
But It is not within the .scoiie of an agent’s implied or ostensible 
authority to make .statements concerning bygone transactions- 
and, therefore, where a serant of a railway company, in answer to 
a question why he had not .sent on certain cattle consigned to the 
company for carriage, said that he had forgotten them, it was held 
that this admission was not against the company in an action for 
damages for the delay, because it was made a week after the alleged 
caiLse of action are, so (s). Nor are unauthorised statements made 
by an agent concerning matters in regard to which he is not employed 


(o) hllis V. (1H38) M. sliititna.storaflmilWd Mcvklento against 

& W. 44y : -la K. Ji. (i?!!. As tu state- the owners of the receiiit of goods). 
ineiit.s in kitia of lading signed by ship- (^) Am/erm v. d'niu/moii (IH 17 ) ? 

Jiia.ster, see J/7-crtre v. flmiii;/ (1871) fitark. 20i; 10 II R. 703. 0/;. Mere- 
2 H. Is. Sc. App. 128; Smith v. Bedouin dilk v. Footner (1843) 11 M. i W. 202 ■ 
S. A. Co. [I8fll>| A. C. 70 ; Liskman v. (13 R. R. 581. 

Chri,tk (1887) 10 Q. H. ]). 383 (r) Kirhtall liretvtrif v. Fumes, 

(l) Biijijs V. Latvrem (1789) 3T. R. Uailwaij Co. (1874) L. R. 9 4f)8. 

454; 1 R. R. 740. And seo British (a) Creut WesUru Ibj. Co. v. Willis 

Columbin, dc., Co. v. S'etlleship (|S68) (18(«)) 18 C. B. N. S. 74S. 

L, R. 3 C. P. 499 (letters written by 



PRIVILEGE FROM DISTRESS OF GOODS IN HANDS OF AGENT. 769 

on the principal’s behalf at the time when he makes them (I), or which 
arc not made in the ordinary course of that employment («), admis¬ 
sible in evidence against the principal, except where the principal 
expressly referred the person to whom the statements are made to 
the agent for information in the particular matter (e). A report 
made by an agent to his principal for his information cannot be 
used as evidence against the principal by third |)crsons («i). 

Privilege from distress of goods in hands of agent.—Where an agent 
carries on a trade or business in wluch the public are invited to 
entnist their goods to him for the purpose of being sold or otherwise 
dealt with in the course of that trade or brnsiness, goods entnisted 
to him for any such purpose are, while on his promises (i), or on 
other premises hired by him for any such purpose (y), absolutely 
privileged from distress for rent. The rale does not extend to 
agents generally, but only to those, such as factors and auctioneers, 
who carry on a trade or business of a public nature (c); nor 
does the privilege attach to goods which at the time of the 
distress are on premises neither occupied nor hired by the agent, 
though they may have been sent there to be dealt with in the ordi¬ 
nary course of his trade or business («). 


(f) I'arkiriH v. Ilawhhaw (1814) 2 
Stark. 23!) ; 19R. R. 711 ; Wilmti v. 
Turner (1808) 1 Taunt. 398 ; 0 R. R. 
797 ; Pdeh v. Lyon (1840) 9 (?. B. 147, 
72 R. R. 205. 

(m) Barnett V. South Lomlon Tram- 
ways Co. (1887) 18 Q. B. I). 815 (n*pre- 
sentation by secretary ot tramway tioiii- 
pany that certain jrioney was due from 
the company); (Jarlh v. Howard (18:i2) 
8 Bing. 4.51 ; 34 R. R. 753 ; Mf-redilh v. 
/’oo(flfr{1843) 11 M. W. 202; 03 R.R. 581. 

(e) Williams v. Junes (1808) I Camp. 
3G4; 10 K. R. 702. 

(mi) Jjangkorn v. Allnutt (1812) 4 
Taunt. 5^1; 13 R.R. 063 (letters from 
an agent to his principal concerning 
transactions entered into on his behalf; 
Bx park Al^tt (1883)22 Ch. B. 693; 
(statement made by the chairman of a 
49 


compimy at a mooting of Hluireholdcrs) 
Jiryner v. /Vf/i'.m (1812) 4 Taunt. 662; 
13 K. J{. 723. 

(x) Williams v. Holmes (1853) 8 Ex. 
861 ; 91 R. R. 802 (auctionci'r); GUman 
V. Elton (1821) 6 Moo. 243; 23 R. R. 
567 (ln.?tor); Findon McLaren (1845), 
6 Q. B. 891 ; 66 R. R. .588 (oommission 
ag^nt). 

(y) Brown v. Arundcll (18.50) B) 

C. B. 54 ; 84 R. R. 457 (room liired by 
auctioneer, though hired only for tlin 
purpose of a particular sale). 

(:) Taplimj v. Weshn (1883) I C. * 
E. 99 (agent for the sale of tlie goods 
of two particular manufacturers only). 
(a) Lyons V. EUiotl (1876) 1 Q. B. 

D. 210 (goods sent by A. to be sold by 
auction together with B.’s goods on B.’s 
premises not privileged). 


s. m 
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Bribery of Agent.—The rigbte of the principal against an agent 
in respect of bribes received in the course of the agency are dealt 
with in the commentary to s. 210. In addition to what is said there 
it may be mentioned that the receipt of a bribe by an agent jostifies 
his immediate dismissal without notice, although the contract of 
agency may provide for its continuance for a speciied time (b). 

As against the person promising or giving anything in the 
nature of a bribe to an agent, the principal may avoid any contract 
made or negotiated by the agent, or in the making of which the 
agent was in any way concerned, whether he was in fact influenced 
by the bribery or not, it being conclusively presumed against the 
briber that he was so influenced (c). Where A., having entered 
into a contract for the sale of a pair of horses to B., subject to a 
certificate of soundness from B.’s agent, secretly offered the agent 
a certain sum if the horses were sold, and the agent, having accepted 
the offer, certified that they were sound, it was held that B. was not 
hound by the contract, whether the agent was or was not influenced 
by'the bribe (d). Nor is it necessary that the bribery should have 
any direct relation to the particular transaction. A gift made in 
order to influence an agent generally in favour of the giver is, suffi¬ 
cient to render any transactions entered into by the agent voidable 
against the giver at the principal’s option (e). 

The principal may, if he thinks fit, affirm any contract which is 
voidable on the ground of bribery. In such case, and also where 
avoidance of the contract is impossible owing to his not having 
discovered the bribery soon enough, the principal is entitled to 
recover from the briber, as money had and received, the amount 
given or promised as a bribe if ascertained (/); or to sue him and 
the agent, who are liable jointly and severally, for any loss sustained 
by reason of having entered into the contract, the damages being 
ascertained without reference to any sum which may have already 


(b) Boston Fishin<j Co. v. Ansell 
(1888) 3» Ch. lliv. 339. 

(c) Shipway v. Broadwood [1899] I 
Q.B. 309 (in this case the bribery was 
fiwcovcred in the course of an action 
10 enforce the contract); Odessa Tram- 
ways Co. v- Jfenrfel (1877) 8 Ch. Div. 235; 


Bartram v. Lhyd (1904) 90 L. T. 367. 

(d) Skipmy V. Broadwood, above, 
(c) .SmitA V. Sorby (1876) 3 Q. B. D. 
553, n. 

(/) llovenden v. Millho^ (1900) 83 

h. T. 41. 
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been recovered from tbe agent as money received to the principal’s 
use(g). 

An agent cannot maintain any action for the recovery of money 
promised to be given to him by way of a bribe, whether he was 
ir.dr.c(d by the picmisetodci aitficm his duty to the principal or 
not (A). Such a promise, being founded on a coriupt consideration, 
cannot be enforced by law. 

Right of principal to follow property into hands of third persons.— 
Where the pioperty of the principal is disposed of by an agent in a 
manner not expressly or ostensibly authorised (r), the jiiinciplo is 
entitled, as against the agent and third person, subject to any enact¬ 
ment to the contrary (j), to recover the property, wheresoever it 
may be found (A). 

Personal liability of agent to repay money received to principal’s 
use.—An agent is not, as a general rule, personally liable to repay 
money received by him for the use of his principal, though ho may 
not have paid it over to the principal, and the circumstances are 
such that the penson paying the money is entitled, as against the 
principal, to have it repaid ((). Where a solicitor received a deposit 
at a sale by auction as agent for the seller, and the sale was not com¬ 
pleted owing to the seller's default, it wa.s held that no action could 
bo maintained against the solicitor for the return of the deposit, 
even if he had not paid it over to the seller (w). 


(?) (Mayor of) v. 

1 Q. li. I(i8 ; Crant v. Gold, ck., iiymli- 
ra(c[I900]lQ.li. 233. 

(k) Harrington v. yicloria Dock to. 
(1878) 3 y. U. 1). 549. 

(i) Ab to ostensible aulhorit}', see 
s. 237 and commentary. 

(j) See, for instance, ss. 108 and 178, 
pp. 532, 052 above, as to sales and pled¬ 
ges by persons in possession of goods 
or of the documents of title thereto. 

(fc) Lang v. (1831) 7 Bing. 

284 ; 33 It. It. 462; Farqukarson v. King 
[1902] A. 'c. 325 ; Colonial Bank 
V. Cady (1890) 15 App. Cas. 267 ; In re 


Enropean Hank (1870) L. 11. 5 Ch. 538. 

(1) Cary v. Webster (1731) I Str. 
480 ; Imys v. Hiclmdson (1888) 21 
Q- B. i>. 202: Tayhr v. Metropolitan 
Hy. Co. [1906] 2 K. B. 5.5. 

(w) Ellis V. Goulton [1893] I y. B. 
350, following Hamford v. EhuUkworih 
(1840) 11 A. & E. 926 ; 52 K. R. 542. 
An auctioneer receiving a deposit is, 
however, personally answerable, because 
ho Is in the position of a stakeholder: 
Gray v. Gutteridye (1827) 3 C. & P. 40; 
31 R. R. 343; Edwards v. Holding (1814) 
5 Taunt. 815 ; 15 R. R. 662. 
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But an agent is personally liable to repay money paid to him 
under a mistake of fact («), unless he has paid it over to the principal 
in good faith, or dealt to his detriment with the principal in the 
belief that the payment was a valid one, before receiving notice 
of the intention of the payer to demand repayment (o). Merely 
crediting the principal in account is not sufficient to discharge the 
agent. There must be an actual change of cireumstances to the 
agent’s detriment in consequence of the payment (p). Similar 
principles apply where the money is paid in respect of a Voidable 
transaction (j), or for a consideration which totally fails (r), or 
under duress (s), or in consequence of any fraud or wrong to which 
the agent is not a party (t). If the money is obtained by duress, 
or by means of any fraud or wrong, to which the agent is a party 
or privy, he is personally liable to repay it whether he has paid it 
to the principal or not («). Payment over is no defence in the case 
of wrong-doers (u). An agent is also personally liable, not¬ 
withstanding that he may have paid the money over in good faith, 
if it was paid to him in regard to a contract made in his ])er3onal 
capacity (to). 

CHAPTER XI, 

Op Partnership. 

[The English Partnership Act of 1890 is sometimes referred to 
in the commentary by the abbreviation P. A.] 


(n) iVemll V. Tomliiuon (1871) L.R. 
6 C. P. 406 ; Bulkr v. Earrmn (1777) 
Cowp. 566. 

(o) HdUtnd v. liussell (1863) 4 B. 
& S. 14; 129 R. R. 635; Shand v. Oran* 
(1863) 15 C. B. 2^. S. 324. 

(p) Buller V. llarriton, above ; Cox 
V. Prentice (1816) 3 M. & S. 344 ; 16 

R. R. 288. 

{q) HoUand v. Rumll, note (o) 
above. 

(r) Ex jxirte Bird (1851) 4 I)e G. ft 

S. 273. 

(«) Owen v.Cfonlt [18951 ly.B. 266. 
(!) East India Co. v. TriUon (1824) 


6 D. ft R. 214 ; 27 R. R. 353. 

(u) Oates V. Hudson (1851) 6 Ex. 
346; 86 R. R. 326 ; W akejieU v. iVewfcon 
(1844) 6 Q. B. 276; 66 R. R. 379; Padget 
V. Priest (1737) 2 T.R. 97 ; 1 R. R. 440. 

(r) Sharland v. Mildon (1846) 5 
Hare, 469 ; 71 R. R. ISO ; Ez ‘parle 
Edwards (1884) 13 Q. B. D. 747. 

(w) Qurney v. Womersley (1854) 4 E. 
& B. 133; 99 R.R. 390; Hewall v. Tom¬ 
linson (1871) L. R. 6 C. P. 405. As 
to when an a^ent is to be considered as 
contracting personally, see commen¬ 
tary to 8.230, ante, p. 738^ 
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Our modem law of partnership was built up, in the course of 
less than a century, by judicial decisions to which legislation added 
next to nothing; and the great majority of those decisions were in 
Courts of Equity. The Commission which framed the original 
draft of the Contract Act included Lord Eomilly, for many years 
Master of the Rolls, and Sir William James, Vice-Chancellor, and 
afterwards Lord Justice, who was second only to Jessel among 
modem equity lawyers. Hence the chapter on Partnership is 
perhaps the best in the Act. Comparison with the English Act of 
1890, reprinted below in the Appendix tor reference, will show that 
it was of great use to the English draftsman of the digest which 
ultimately became the groundwork of that Act. For English pur¬ 
poses, however, it was necessary to go more fully into details, and 
the Partnership Act contains nearly twice as many sections as the 
present chapter (*), It is possible that the Indian Law Commis¬ 
sioners might have done better if they had been less brief; but they 
did very well, and almost the only thing to be regretted about this 
part of their w'ork is that they were so sparing of illustrations, which 
in this subject would have been particularly appropriate. 

Lord Lindley’s statements of English judicial practice are some¬ 
times cited without further reference to authority. For all purposes, 
except that of being technically binding on the Court (which English 
decisions themselves are not in British India), they cany at least as 
much weight as most reported judgments. 


239.—'‘Partnership” i.s the relation which subsists be- 
“ portnership” tween pexSoi B who have agreed to combine 
their property, labour or skill in some busi¬ 
ness, and to share the profits thereof between,them. 


“ Firm ” defined. , . 

ship 

tively a “firm.” 


Persons who have entered into partner- 
with one another are called coUec- 


Illustrations. 


(a) A. and B. buy 100 bales of cotton, which they agree to sell for 
their joint account, A. and B» are partners in respect of such cotton.- 

(j) For the history of the English lock’s Digest of the Law of Partnership, 
codification, see the Preface to Pol* 
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(b) A. and B. buy 100 bale.< of cotton, agreeing to share it between them. 
A. and B. are not partners. 

(c) A. agrees with B., a goldsmith, to buy and furnish gold to B., to 
be worked up by him and sold, and that they shall share in the resulting 
profit or loss. A. and B. are partners. 

(d) A. and B. agree to work togetlier as carpenters, but tliat A. shall 
receive all profits and sliall pay wages to B. A. and B. are not partners. 

(e) A. and B. are joint owners of a ship. This circumstance does not 
make them partners. 


DofiBition and asasntials of partnership.—A large number of defi¬ 
nitions of partnership will be found collected in the first chapter of 
Lord Lindley’s standard treatise. The first paragraph of the present 
section is a simplified form of Kent’s definition (y), which was adopted 
by Story. The definition which stands in the English Act, “ The 
relation which subsists between persons carrying on a business in 
common with a view of profit, ” is novel; it appears to be founded 
on the following dictum of the Judicial Committee in an Indian 
case decided on the analogy of English law“ To constitute a 
partnership the parties must have agreed to carry on business and 
to share profits in some way in common ” (z). It will be observed 
that the definition in the Partnership Act does not mentio n sharing 
as distinguished from making profits; and perhaps it is now 
sfguahle that in England persons may be partners in an undertak¬ 
ing carried on by them in concert without aiming at personal gain, 
or even on the express terms that none of them shall derive any 
individual profit from it. Indeed, it is maintained that this was 
always so, and that the object of dividing profits, though almost 
always important in fact, “ appears to be rather an accident than 
of the essence of the partnership relation ” (a). It is clear that this 
opinion did not occur to Kent, or Story, or the framers of the Contract 
Act, or Sir George Jessel, who said that partnership is at all evenia 
a contract for the purpose of carrying on a business bringing profit; 

{y) “ Partnerehip is a contract of portions ”: Kent, Comm, iii* 23. 

two or more competent peraouB to place (:) MoUm, March Co. v. Court 

their money, effects, labour, and skill, of Wards (1872) L.R. 4 P. C. 419, 436 1 
or some or aU of them, in lawful com- 10 B. L. R. 312, 320. on appeal from 
meree or business and to divide the ( 1869)3 B. I* R. A. C, 238. 
profft and bear the loss in certain pro* (o) Lindley, p. 10. 
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and dividing the profit in some shape or other between the partners 
(5). However, if any difficulties arise from the new English 
definition they must be solved by English Courts (c). Under the 
present section there can bo no doubt that agreement to share profits 
is essential to the constitution of a partnership. 

Kent’s definition was criticised by Sir George Jesscl in the judg¬ 
ment just now cited (b) on the ground that there may be a 
dormant partner, such as the widow of a former partner succeed¬ 
ing to his share by virtue of a provision in the articles,' who con¬ 
tributes nothing. But, with great respect, there is no such word 
as “ contribute ” cither in Kent or in the Contract Act. A dormant 
partner’s share is no less his property because it is acqmrcd by gift, 
or in pursuance of a contract to which he was not a party; and he 
docs combine his share with those of the other partners, whether he 
can be properly said to contribute it or not. 

Co-ownership and partnership.—There is not partnership without 
combination to carry on a basiness, and therefore the mere fact that 
persons own in common something which produces returns, and 
divide those returns according to their resjiective interests, does not 
make them partners. “ Persons who have no mutual rights and 
obligations do not constitute an association because they happen 
to have a common interest or several interests in something which 
is to be divided between them ” (d). No one ever suggested that 
co-owners of a house let to a paying tenant, for example, arc part¬ 
ners either as to the house or as to the rent. Their shares are dis¬ 
tinct, independent, and separately alienable. If they used the 
house as an hotel managed by themselves or their agent for their 
common profit, they would be partners in the business of hotel- 
kpeping (e). Property may even be acquired in common in order 

(b) Pooktf V. nriHr (1876) 5 Cli. 1). their common credit, and it must be a 

468, 472, 473. question of fact in every case to whom 

(c) We should submit, if it were credit was given. 

relevant here, that a committee manag- (d) James, LJ., in Smith v. Anderson 
ing the affairs of a society or the like (1880) 16 Cli. Div. at p. 276. 
without a view to individual gain may (e) This needs no authority, but 
in particular cases incur liabilities re- French v. Styring (1867) 2 C. B. N. S. 
sembling th<»e of partners by “holding 357 ; 109 R. R. 716; may be referred 
out ” or by actual agency, but there is to ; see per Willes, J., 2 C. B. N. S. at 
no presumpMon of authority to pledge p. 336; 109 K. B. 722. 
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8.839. to make profit of it without creating a partnership. If A., B., and 
C. agree to buy land on joint account, and for interests proportioned 
to their contributions, and to form a company to take it over and 
use it for profit, this will not make them partners; A., B., and C. 
have distinct shares in the property, uncontrolled except by the 
specific agreement, and if the company is formed and buys the land, 
each of them will be separately entitled to the price of his share (/). 
If they had started the proposed business on the land on their own 
account instead of selling to the company, they would have been 
partners, though the land would be partnership property only if 
they originally acquired it for the pmpose of the joint business, 
or expressly agreed to bring it into the partnership stock (s. 253, 
sub-s. 1, pp. 808-810 below). 

As to ships in particular, it has long been settled that part 
owners of a ship are not ncces.sarily partners {g ); but if they em¬ 
ploy the sliip in trade or adventure on their joint account, they are 
partners as to that employment and the profit thereby made (A). 

Where persons enter into an agreement con.stituting a part¬ 
nership limited to a joint trading adventure, and goods are purchased, 
ostensibly by an individual adventurer but really for the purpose 
of the joint adventure, the adventurers are liable as partners; but 
there is no such responsibility for goods purchased before the part¬ 
nership agreement upon the credit of an individual adventurer, 
though they are afterwards brought into stock as his contribution 
to the joint adventure (i). 

Since the fact that several persons are co-owners of a ship does 
not make them partners (Illustration (e)), a suit by one co-owner 
against another for his share of the sale proceeds of the ship and the 
profits earned by the ship before sale is not such a winding up suit 
as is contemplated by s. 265 (p. 829 below) (;). But “ cases may 
sometimes occur in which a partnership exists between persons 
owning a ship, and the ship may be part of the assets of the firm; 


{/) London Financial Association v. 
Kelk (1884) 26 Ch. 1). 107, 143. 

ig) Helm v. Smith (1831) 7 Bing. 
709, 713 ; 33 B. B. 630, 633. 

(h) Orem v. Briggs (1847) 6 Hft. 
395 ; Vanamati SaUiraju v. HoUapra- 


gada PaUamraju (1818) 41 Mad. 939. 

(t) Karmali v. Vora Karimji (1916) 
L. B. 42 I. A. 48, 39 Bom. 261. 

{j) Ryder AK v. Klahee Bvx (1882) 
8 CaL 1011. 
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but in such a case some contract of partnorship exists between the 8.339. 
parties, or some joint business is carried on by them to which owning 
of ships is merely accessory ” (k). 

Profits.—The profits contemplated by the Act, and by the 
common law of partnership, sometimes called “net profits,” “are 
the excess of returns over advances, the excess of what is obtained. 
over the cost of obtaining it.” It was formerly common to speak 
of the total receipts or gross returns of a business as “ gross profits.” 

This is objectionable, and should be avoided (I). Obviously there 
may be very large gross returns and yet little or no real profit. 

Sharing gross returns will not create a partnership, as the English 
Act (s. 2, sub-s. 2), in affirmance of the general law, has expressly 
declared. The owner of a theatre lets a travelling manager and his 
company use the building, scenery, appliances, and permanent stall, in 
coicsideration of receiving half the money taken from spectators. This 
does not make the owner answerable as partner or princii»l for 
anything done by the manager which may be the subject of suits or 
penalties, such as infringement of dramatic copyright (m). Similarly 
the author of a book receiving a royalty on copies sold is not a 
partner with the publisher; and it seems that he is not ,so even if the 
agreement is to divide profits, the publisher taking all risk (n). 

Sharing profits.—As common interest will not make a partner¬ 
ship without division of profits, so sharing of profits will not unless 
there is really a common business. The following sections, from 
240 to 244, are only some special applications of this principle. 

Sharing the profits of an undertaking is not of itself a partnership, 
though the existence of partnerslup may often be inferred from 
it. “ It is said (and about that there is no doubt) that 
the mere participation in profits inter se affords cogent evidence 
of partnership. But it is now settled by the cases of Cox v. 

(i) lb., p. 1013. 153. .Nfo one act|uainted with iite* 

{1) Linrlley, 41. rary buainesa can suppose that in fact 

(m) Lyon v. A’nowiM (1863) 3 B. & the printer, binder, etc., give credit to 

S. 556; 5 751; 129 R.R. 452, 456. any one but the publisher. The rela- 

(n) Bindley, 53; Pollock, 16 ; and tions between authors and publishers 
see per Lord Brougham and Lord or editors really form a distinct species 
Wensleydale in Cox v. Hickman (1860) of contract, about which there is less 
8 H. L C. at p. 277 ; 125 R. R. at p. authority than might be expected. 
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Hkktmn (o), Sullen v. Sharp (p), and MoUwo, March & Co. v. Court of 
Wards (q), that although a right to participate in profits is a strong 
test of partnership, and there may be cases where upon a simple 
participation in profits there is a presumption, not of law, but of 
fact, that there is a partnership, yet whether the relation of part¬ 
nership does or does not exist must depend upon the whole contract 
between the parties, and that circumstance is not conclusive ” (r). 
Before the decision of the House of Lords in Cox v. Hickman (s) it 
was supposed that every one who took a share in the profits of a 
business was liable as a partner to outside creditors, whatever might 
be the terms as between hiinself and the persons actually conducting 
the business. But the true test is not whether a man receives a 
share of profits; it is whether the business is being carried on by 
him, or by another on his account, so that he is a principal. Cre¬ 
ditors who supervise the conduct of their debtor’s trade, with an 
agreement to pay themselves of! out of the profits, do not thereby 
become his partners (s ); and the same principle applies to trustees 
for debenture-holders. A receiver whom they have appointed 
under their powers is not their servant, and does not become so, 
or make them liable for his contracts, even after he has ceased, by 
the winding up of the company, to be the company’s agent {(). The 
question is really one of agency and authority («). 

In the leading case in the Privy Coimcil, where it w'as first 
clearly laid down that the question whether the relation of partner¬ 
ship does or does not exist, ‘‘ must depend on the real intention and 
contract of the parties ” (v), there was a contract between a 


(0) (I860) 8 H. L. C. 268 ; 125 R. 
E. 148. 

(p) (1865) L. E. 1 C. P. 86, Ex. Oil. 
(j) L. E. 4PC. 419. 

(f) Jessel, M.R., /^oss v. Parkyits 
(1876) L. R. 20 Kq. 331, 335, closely 
following the language of ibho Judicial 
Committee in JHollwo, March <£r Co.'s 
case. 

(s) Jlote (o), above. Mollwo, March 
Co. V. Court of ll’anis was essen¬ 
tially a similar case, in which powere 
of control and retaining protlts, or a 
percentage of them, towards payment 


of his debt, were given to a single cre¬ 
ditor. 

(/) Gosling v. Gaskell [1897] A. C. 
575. It would seem that after that date 
the receiver was personally liable on 
contracts made by him, as having no 
principal who could be sued. 

(u) See the comments on Coz v. 
Hickman in liuUen v. Sharp, notes (o) 
and (p), above. 

(v) SIollvo, March Co. v. Court of 
Hanffl (1872) L. R. 4 P. C. 419 ; 10 
B. L. R. 312, 320, on appeal from 3 
B. L. R. A. C. 238; supp. vol. T. A. 88. 
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partnership firm and a third person whereby it was agreed that he g 
should receive in consideration of advances a commission on the net 
profits of the partnership business, and large powers of control over 
the business were given to him for his protection, but no power to direct 
transactions. This was decided to be a contract not of partnership, 
but of loan and security between a debtor and a creditor («). The 
same principle is applied to other kinds of transactions. An agree¬ 
ment by A. to pay Z., in consideration of his guaranteeing A., in 
underwriting business, a certain proportion of A.’s profits m that 
business, does not make Z. a partner with A. {x). Again, if a de¬ 
ceased partner’s executors are entitled by the artiieles to receive 
his share of profits during the rest of the partnership term if he. dies 
before its expiration, they arc not thereby made partners (y). It 
must be remembered that in all cases the result depends on the real 
contracts and intention of the parties as shown by all the facts. 

It is settled or highly probable that certain kinds of facts are not 
alone sufficient to constitute partnership. The question how much 
must be added to produce that result is not capable of any general 
answer, save that modem Courts may be expected, on the whole, 
to treat men as partners when and so far as a sensible man of busi¬ 
ness would consider them so. 

In an ordinary club the committee has no authority to pledge 
the credit of the members at large, and the members arc not liable 
for debts incurred by the committee. As in such a case ho single 
element of the contract of partnership is present, it is rather hard 
to see how the members can ever have been supposed to be liable 
as partners; but it was once thought arguable, and even said to be 
the common opinion (a). 

Partnership and service.—Sometimes it is not easy to draw the line 
between a partnership and a payment of salary by a share of profits. 
The owner of a ship; who has been paying the master fixed wages, 
hands over the management of the ship to the master on the terms 
of receiving a fixed share of profits from him. Does this leave the 
master the owner’s servant, though a servant with large discretion, 

(w) Jb. E** 218. 

(x) Sx parU Tennant (1877) 6 Ch. ( 2 ) t'Umyng v. UecUrr (1836) 2 M. 

DIt. 303. 7k W. 172; 46 R. R. 663. 

(y) Holm T. Hammond (1872) L.B. 
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S. 239. or make him a partner with the owner in the adventure ? Probably 
the latter, but either opinion is plausible (a). 

It is even possible for Z. both to receive a share of the profits 
of A.’.s business and bear a share of losses, and yet, by the special 
terms of their agreement, to bo in the position of a servant as regards 
A., and not entitled to the remedies of a partner (5). We do not 
know of any decision that a person in such a position was not liable 
as a partner to creditors of the business. 


The firm.—By the current usage of affairs, a firm is distinct 
from its members. They may have claims on the firm’s property, 
but it is not theirs. It has separate accounts, and is their debtor 
and creditor., Quite possibly some person who is not a member 
of the firm may have authority to do certain things in its name 
which some or one of the partners have not. In short, the firm is 
treated very much as if it were a corporation; it is an artificial or 
“ moral ” person for business purposes; and in some systems of 
law this personality receives formal acknowledgment. “ In Scot¬ 
land,” in particular, “ a firm is a legal person distinct from the part¬ 
ners of whom it is composed ” (c), though the individual partners 
may bo liable for its debts. But the Common Law has no means of 
admitting any kind of legal existence between that of a formally 
constituted corporation and that of an individual human being 
(though the procedure of Courts of Equity can go near it in what 
are called representative suits); and for English jurisprudence the 
firm is only a compqpdious name <or certain persons who carry on busi¬ 
ness, or have authorised one or more of their number to carry it on, 
in such a way that they are jointly entitled to the profits and jointly 
liable for the debts and losses of the undertaking. Eor the purpose 
of determining legal rights “ there is no such thing as a firm known 
to the law ” (d). It is true that under the Code of Civil Procedure 
1908, 0. XXX., as under the English Rules of Court (now 0. 
XLVIIIa.), and, we are informed, by statute in many other jurisdio- 
tions, actions may be brought by and against partners in the name 


(a) Sled V. LeaUr{W1) 3C. P. D. 
121, per Lindley, J., at pp. 127, 128. 
AH that had to be decided was that, 
one way or another, the owner remained 
liable lor the master's negligence. 


(b) Walker v. Uirsch (1884) 27 Ch, 
Dir. 460. 

(c) Partnership Act, s. 4, sub-s. 2. 
(ij James, L.J., park (Jorbetf 

(1880) 14 Oh. Dir. 122, 126. 
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oi the firm, and even between firms and their members; but this 8.839. 
is only a matter of procedure. Partnership property, again, 
is recognised in more than one way, but only as that which is “ joint 
estate ” of all the partners as distinguished from the “ separate 
estate ” of any of them, not as belonging to a body distinct in law 
from its members. 

Under our normal law (c) there are no prescribed forms for 
the style of a firm, and the liberty of partners to assume any firm- 
name they please is boimded only by the general rules as to good 
will (p. 808, below) and trade names (/). A firm-name may be 
personal or impersonal, singular or plural, and need not contain the 
name of any existing partner. The style of one well-known book¬ 
selling house in London consists simply of the name of the original 
founder, long since dead. “X. & Uo.,” “X., Y., & Z.,” “The 
X. Co.,” ‘‘X. & Son,” “X.’sSons” (common in America). “X. 
Brothers” and other varieties, are alike usual and allowed. 

Also there is no general rule to prevent a sole continuing member 
of the firm of X. & Co., from continuing to trade as X. & Co., nor 
indeed to prevent X. or Z., who has never had a partner, from trad¬ 
ing under the style of X. & Co., provided that he is not thereby 
doing wrong to an existing X. & Co. Mo.st commercial countries 
not under the Common Law have precise regulations in these 
matters. 

The principle of the Common Law, on the other hand, is to 
allow great latitude in the u.sc of personal names so long as they are 
not assumed or changed for purposes of deception. “ Individuals 
may carry on business under any name and style they may choose to 
adopt ” (y), provided they do not adopt a name tending to mislead 
the public into confusing them with others already trading under 
the same or like names. It is not true, on the other hand, that a 
man has a positive and universal right to employ his usual name. 

As a rule the mere fact that a rival’s name resembles his own is no 

(f) The Registration of Business (p. 130, above). This could hardly 
Names Act, 1916, extends only to the apply to a firm. 

United Kingdom and does not limit (p) Erie, C.J., Vaughan v. Sharpt 
the choice of names. (1864) 17 C. 11. N. 8. at p. 492 ; Levy 

(/) In rare cases the concealment v. U'aflrer (1879) 10 Ch. lliv. 436, 446. 
of one's usual name may be fraudulent 
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reason for restraining him from dealing in the name he has always 
borne. The Court will not interfere merely because the similarity 
may be an occasion for careless people to make mistakes. Lord 
Justice Knight Bruce .said in a celebrated judgment: “ All the 
Queen’s subjects have a right, if they will, to manufacture and 
sell pickles and sauces, and not the less that their fathers have done 
so before them. All the Queen’s subjects have a right to sell these 
articles in their own names, and not the less so that they bear 
the same name as thbir fathers ” (h). A man has no monopoly in 
his name; the question of substance is always whether the defendant 
is trying to pass off his wares as the wares of another, and this must 
be decided according to the evidence in each case. Where fraud¬ 
ulent intention is shown, on the other hand, it is not a sufficient 
amswer for the defendant to say that the name he is using in 
business is the name ho has adopted for all purposes ■; freedom of 
choice does not extend to choosing just that name which will enable 
one to appropriate the reputation of another man’s goods (f). 
The same reasons apply to the use of corporate names (j ) and 
firm names {k), and also to the use of distinctive trade names 
for .goods (not to be confused with registered trade marks); in this 
last case a name which, taken alone, is a literally true description 
of the goods sold under it may be rendered fraudulent by the manner 
and circumstances of its use (f). “ A statement which is literally 
tree, but which is intended to convey a false impression, has some¬ 
thing of a faulty ring about it; it is not sterling coin; it has no right 
to the genuine stamp and impress of truth” (m). Even a true name, 
personal or other, is not a commodity to be sold and trafficked in 
without regard to the use that may be made of it (n). 


(A) Burgess V, Burgess (1853) 3 l\ 
M. & G. 896, 903 ; see also the Judg¬ 
ment of Turner, L.J., at p. 905 (98 
R. H. 350, 354, 355). 

(t) Pinet Cie. v. Matson Louis 
Pinet [1898] 1 Ch. 179. 

(i) Saunders v. Sun Life Assurance 
Co. of Canada [1894] 1 Ch. 537. 

(A) Turton v. Turlon (1889) 42 Ch. 
Div. 128, really a very plain case, see 


per Lotfl Macnaghten [1896] A. C. at 

p. 220. 

(i) Monlgomery v. Thompson [1891] 
A. C. 217 ; B^daway v. lianham [1896] 
A. C. 199. 

(m) Lord Macnaghten [1896] .A. C. 
at p. 219. 

(n) Pine Cotton Spinners', etc., 
Association v. Harwood, Cash <0 Cx 
[1907] 2 Ch. 184. 
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It will bo remembered that the number of persons who may 
form an ordinary partnendiip i.s limited both in England and in 
India by the Companies Act (see s. 266, p. 835, below). These pro¬ 
visions supersede the question, speculative and antiquarian even in 
England, whether it is an offence to assume to act as a corporation (o). 

Joint Hindu family firm.—The case of joint ownership in a trading 
business created tlirongh the ojicration of Hindu law between the 
members of an undivided Hindu family must be distinguished from 
that of an ordinary partnership arising out of contract. The rights 
and liabilities of the coparcenens in the former case camioi bo deter¬ 
mined by exclusive reference to this Act, but must be considered 
also with regard to the general rules of Hindu law which regulate 
the transactions of united families. According to those rules, the 
death of one of the coparceners does not dissolve the family part¬ 
nership ; no?, as a rule, can one of the coparceners, when severing 
his connection with the business, ask for an account of past profits 
and losses {p). Eurther, the managing member of the family can 
pledge the credit or projrerty of the family for the ordinary purposes 
of that business {q ); but the other coparceners are liable to the extent 
of their interest in the family property only, mdess the contract 
relied on, though purporting to have been entered into by the manager 
only, is in reality one to which the other coparceners are actual 
contracting parties or one which they have subsequently ratified (r). 
And though a trade, like other property, is descendible amongst 
Hindus, it does not follow that a Hindu infant, who by birth or in¬ 
heritance becomes entitlcil to an interest in a joint family business, 
becomes at the same time a member of the trading firm, .so as to 
require him to join as a plaintiff in suits on dealings and transactions 
with the adult members of the family carrying on the family 


(o) See Pollock, Pif'cst of Partner¬ 
ship, 2t(,'27. 

(p) Sumalbhi'ti v. Someskiar (1880) 
5 Bom. 38. 

(j) ffmobi V. Mohm (1880) o Cal. 
792; liamlal TJiakumda^f v. Ikhhmi’ 
chatui Muairam (1861) 1 B. ll. C. app. 
li, There •is no such implied power 
to pledge family property for embark¬ 


ing on an entirely new business: Mor¬ 
rison v. VtTHchoyk (1901) ft C. W. N. 
429. 

(r) Clialuimyya v. Varadnyya (1898) 
22 Mad. ICft; Bishnmbkor Natfiv- Sheo' 
A’aruifi (1906) 29 MI. 16ft; tiishambkar 
Sath V. Mh All. 170; 

Stim'tlbh'ii V. iSomeflftrar (1880) 5 Bom. 
38. 
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business («). In the case, however, of a partnership composed of 
certain individual members of a joint Hindu family and others 
who are strangers to the family, the relations of the parties are 
governed by the provisions of this Act, and not by any rules 
governing a joint Hindu family (t). 

240.—A loan to a person engaged or about to engage in 
Lender not o ^”7 trade OT Undertaking, upon a contract 
^ndngnl’Lyte ^**11 such person that the lender shall re- 
sharo of profits, ggjyg interest at a rate varying with the 
profits, or that he shall receive a share of the profits, does 
not, of itself, constitute the lender a partner, or render him 
responsible as such. 

Sections 240 to 244 superseded a special Act XV of 1866, which 
reproduced,»with one addition (now s. 241) («), the provisions of the 
English Act 28 & 29 Viet., c. 86, often called Bovill’s Act. This 
Act was superseded and repealed by s. 2, sub-s. 3, of the Part¬ 
nership Act, 1890. It was the somewhat illogical result of the 
desire expressed by a considerable number of business men for the 
introduction of the system of “commandite” partnership which 
has long been familiar on the Continent of Europe. That is a system 
of true limited partnership in which one or more active members are 
liable without limit as ordinary partners, but the others arc liable 
only to the extent of the capital they respectively contribute or 
undertake to contribute. Later it was supposed that the facility 
of forming limited companies had made limited partnership unneces¬ 
sary ; but the demand was renewed (Bovill’s Act being satisfac¬ 
tory neither in substance nor in form), and a Limited Partnerships 
Act (7 Ed. 7, c. 24) was passed in 1907. There is not much to be 
said about its operation. The “private comitanies” recognised 
by the Companies (Consolidation) Act, 1908, s. 121, arc found in 

practice more nseful; but this does not concern us here. 

_____ -- 

{«) Lukhnianen v. Siia Prokasa (1903) 3.3 All. 378. 

(1899) 26 Cal. 349; Vadihl IMMai (k) this docs not answer to any. 
V. SM KlmM Vilpatram (1903) 27 thing ,in the Englisn Act; the note in 
Bonn 167 ; Official Assignee of Madras Whitley Stokes’ Anglo indian Codes, i. 
T. Palaniapfa Otely (1908) 41 Mad. 824. 648, is therefore not quite afcurate. 

(I) See dnoni Bom r. Chann La! 


SB. 

9,240. 
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It is now well understood, though at the time it was not, that 
theseenactmcntsreally added nothing in principle to the law settled 
by the decision of the House of Lords in Cox v. Hickman (p. 778 
above). Since that decision, apart from any legislation, “ it is no 
longer right to infer either partnership or agency from the mere 
fact that one person shares the profits of another” (v). That fact 
is relevent, but not decisive, and not to be taken by itself as if it 
raised a special presumption and laid the burden of proof on the 
party denying a partnership. All the facta must be considered 
toge^er (v). 

The mere fact that ))artics call themselves partners iii a wwit- 
ing emiwdying the agreement between them does hot constitute 
“ partnership ” within the meaning of s. 239, if the true relation bo 
that of creditor and debtor (w). On the other hand, an agreement 
which purports to be by way of loan and security may be% reality 
one of partnership, and will be given effect to as such; “ for the law, 
in ca.scs of this kind, will look at the body and .substance of the 
arrangements, and fasten responsibility on the parties according 
to their true and real character ” (.<■). 

This principal w’as applied in an English case where the agree¬ 
ment with the so-called lender gave him many of the powers of a 
partner, and the loan was not repayable till the expiration of the 
partnership admitted to exist between the debtors. The lender 
was held to be liable as a partner for their debts (y). The same 
result followed where, in addition to similar incidents, the capital 
of the business consisted wholly of the sum described as a loan^ 2 ). 

241. —In the absence of any contract to the contrary, 
Pruperty left, in property left by a retiruig partner, or the 

buHme38 by retir- . ^ ^ 

ing partner, or representative of a deceased partner, to be 

deceased partner’s i • i i • 

representative. useu 111 the busuiess 18 to be Considered a 

loan within the meaning of the last preceding section. 

(B) Baddey v. Comolidakd Bank («) UoUao, March it Co. v. Court 
(18S8) 38 Ch. Div. 238, per Lindloy, of liWe (1672) 10 B. L R. 312, 828. 
L.J., at p. 258, per Cotton, L.J., at (j) Pooleyv. Dricer (1870) 5 Ch. D. 
p. 250 : PorUr v.' inceB(1905) 10 C. W. 453. 

N. 313. ^ (z) Ex parte Delham (1378) 7 Ch. 

vj) Seo Bkagqa Lai v. Be Qrnyther Div. 511. 

(1881) 4 All 74. 
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There is nothing verbally resembling this section in the repealed 
241-244. English “ Act to amend the law of partnership ” of 1865, nor has it 
been adopted in the Partnership Act, 1890; but under that Act the 
case is covered by the general words of s. 2, sub-s. 3, which only 
declare the effect of Cox v. Hickman (p. 778, above). In a good 
many cases under this section the facts would also fall under s. 243. 

242 .—No contract for the remuneration of a servant 

Servant or agent or agent of any person, engaged ill any trade’ 

rrst^fits n/t or undertaking, by a share of the profits of 
a inrtucr. gj undertaking shall, of itself, 

render such servant or agent responsible as a (lartner 
therein, nor give him the rights of a partner. , 

An agreement to give the goinasta of a firm a specified share 
of profits*in lieu of salary does not constitute him a partner; and 
such was the practice and understanding before the Act (a). The 
principle has been explained, and English authorities referred to, 
under s. 239. 


243.—No person, being a widow or child of a deceased 
partner of a trader, and receiving, by way of 

Widow or child of , . p,i n, i r 

deceased partner aiiiiuity, a pi'oportioii 01 tlic piouts made Dy 
^rdprofitrilot a such trader in his business, shall, by reason 
only of such receipt, be deemed to be a 
partner of such trader, or be subject to any liabilities 
incurred by him. 


244.—No person receiving, by way of annuity or other- 
mteiving wise, a portiou of the profits of any busmess, 
portion of profits j consideration of the sale by him of the 
will not a partner. gQgdwill of such busincss, shall, by reason 
only of such receipt, be deemed to be a partner of the person 
carrying on such business, or be subject to his liabilities. 

There do not seem to be any reported Indian decisions on this 
or the preceding section. We have nothing to add to the general 
explanation in the commentary on s. 239. 

(al Samdogal v. Jmmnpy (1S87) 14 Cal. 791 (no (lisputo on this point.) 



PARTNERSHIP BY HOLDING OUT. 


787. 


245.-A person who lias, by ivords spoken or written 
or by his conduct, led another to believe 
person loadinr; that lic is a partner in a particular firm, 
him a"art'ner.''''°'^° is responsible to him as partner in such 
firm. 

“ Holding out. ’’—This is tlic rule of liability by “ holding out,” 
more fully stated in s. 14 of the English Act. The present section 
omits to say that the other jiarty must in fact have given credit to 
the firm in the belief, induced by the express or tacit rcprcscutation 
of the supposed partner, that he is a member of the firm. Hut tho 
omission, if inelegant, is harmless, for without .such facts there is 
110 ground tor holding any ono responsible. Any representation 
of this kind “ can only conclude the defendants with resiicct to those 
who have altered their condition on the faith of its being true ” (6). 
In fact, this kind of liability is neither more nor less than a sjiecial 
application of the principle of estoppel (c). Tho language of tho 
following section is more expilicit. 

As long ago as 1829 the rule was laid down incidentally by a 
great master of our law. Parke, J., said that if in the case then 
before the Court “ it could have been proved that tho defendant 
had held himself out to be a partner, not ‘ to tho world ’— for that 
is a loose expression—but to the plaintiff himself, or nnder such 
circumstances of publicity as to satisfy a jury that the plaintiff knew 
of it and believed him to be a partner, he would be liable to the plain¬ 
tiff in all transactions in which ho engaged and gave credit to the 
defendant upon the faith of his being such partner. The defendant 
would be bound by an indirect representation to tho plaintiff, 
arising from his conduct, as much as if he had stated to him directly 


(6) (jmrman v. Burndl (1840) CM. 
4 W. at p. 50t) ; 55 R.U. at p. 725, 
per Parke, B. 

(c^ Kvidence Act i of 1872, 8. 115: 
“ When one person has by his declara¬ 
tion, act, or oDiiasiun, intentionally 
caused or permitted another person to 
believe a thing*to be true and to act 
upon such belief, neither he nor his 


representative shall bo allowed, in any 
suit or proceeding between hinioclf and 
such person or his representative, to 
deny tho truth of that tiling.” And 
see Saral Chandra Dvj v. Copal Chan¬ 
dra Loha (1892)20 Cal. 290; L. R. 19 
Ind. A(>. 203, which its he leading 
on the subject 


S. 246. 
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8. 245. and in express terms that he was a partner, and the plaintifi had 
acted upon that statement ” (d). 

Nearly half a century later the doctrine was more concisely 
stated in the course of the judgment delivered in a leading case 
before the Judicial Committee which we have already cited on s. 

•239 

“ Where a man holds himself out as a partner, or allows 
others to do it... .he is then properly estopped from denying the 
character he has assumed, and upon the faith of which creditors 
may be presumed to have acted. A man so acting may be rightly 
held liable as a partner by estoppel.” (e). 

" No evidence of intention or knowledge of the consequences 
of his acts and conduct is necessary to make the apparent parties 
liable ” (/). 

Proof of “ holding out.”—Observe that under this section, with 
which the extract just given appears to agree, the creditor need 
not prove specifically that he gave credit to the firm on the faith 
of a certain poison being a partner in it. Giving credit to a firm 
is the same thing as giving credit to all and each of the persons be¬ 
lieved by the creditor to be its members. In England neither judicial 
authority nor legislation (g) seems to go quite so far. It is a ques¬ 
tion of fact in each case whether credit was given on the faith of the 
representation. But, when the representation and the creditor’s 
knowledge of it are proved, the remaining inference is so easily 
drawn that the results will almost always be the same. As the 
liability depends on estoppel and not on any contract between the 
apparent partners, it is immaterial what the agreement between 
them, if any, may really be. 

An estoppel of this land (or of any kind) cannot result from the 
mere unauthorised act of a third person, such as the exhibition by 
a secretary of a list of intending shareholders. “ The holding one’s 
self out to the world as a partner, as contradistinguished from the 
actual relation of partnership, imports at least the voluntary act 

(d) [Hekinton v. ValfH, 10 B. & 0. (/) Pmkr v. Inetll (1905) 10 C. W. 

128, 140 ; 34 R. K. 348 365. N. 313, 320. 

(e) Molho, March <0 Co. v. Court o/ (g) rattnersMp Act, s. 14. 

IFor*, L. K, 4 T. C. «t p. 435. 
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of the party so holding himself out. It implies the lending of his 
name to the partnership, and is altogether ineompatible with the 
want of knowledge that his name has been so used ” (A). On the 
other liand, there need not be .any direct communieation between 
the creditor and the apparent partner, and the latter need not be 
mentioned by name if he is sufficiently identified by description as 
one of the parties interested, or the like (i). 

It will not be overlooked that facts capable of being used to 
establish a case of liability under this or the next following section 
will often l)e relevant to show that a partnership really did exist; 
and, as the Evidence Act declares (j), when jiersons are shown to 
have acted as partners, the burden of proof is on those who say they 
were not partners. This is not estoppel, but a matter of common- 
sense inference. 

The estates of insolvent persons who were ostensible jjartners 
may have to bo administered in bankruptcy as if they had been 
real partners (I). 

246.—Any one consenting to allow himself to be 
r,i,ii)iiity of por- represented as a partfier is liable, as such, 
sell pcrsotis who, 0)1 tlic faith thereof, 

.seiitccl.is a partner, 

Holding out by acquiescence,—This would seem on principle to 
be a particular ease of leading another jxsrsoii to believe that one 
is a partner; but the liability is declared in different*terms from 
those used in the foregoing section, and apparently with the inten¬ 
tion of making a presumption in favour of the creditor in one case 
and not in the other (see on s. 245 above). There is nothing to show 
how much more than passive as.sent is signified by the “consenting ” 
of this section; and the same remark applies to the corresponding 
words “ loiowingly sutlers ” of the English Act, s, 14. It tan hardly 
be the law that, if A. hears a report that Z. is representing him" as 
a partner in X. & Co., ho becomes bound at his peril to notify to the 


(ft) Foi V. CliJIon (1830) 6 Binsr. (j) I. of 1672, s. 109. 

'<76, 794 ; 31 11. E. 336, 643. (ft) Et f arte Hayman (1878) 8 Ch. 

(i) Marlyit f. Cray (1803) 14 C. B. biv. 11. 

N. S. 824 ; 135 E. E. 905. 


S3. 

345, 846, 
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S. 246. world that ho is not. But there is an amount o£ silence, in the face 
of knota persistent representations made to persons likely to be 
misled, which may be good ei'idenco of consent. All that can be 
said in general terms is that prudent men will rather use - a little 
abundant caution in due season than run the risk of much more 
trouble at a later time. 

In practice questions of this kind are suggested mainly by the 
case of a deceased or retired member’s name being continued in the 
firm. Since our law docs not in any way require the style of a firm 
to correspond with the names of actual partners (p. 781 above), 
the presence of a given name is of itself no representation that any 
person bearing that name is in fact a partner. It is accordingly 
well settled that the continuance of a deceased partner’s name will 
not make his estate liable for partnershiji debts contracted after 
his death (1). But a living retired partner may be exposed to risk 
in this way, that customers of the firm who have no notice of his 
retirement by a change of style or otherwise may go on dealing with 
the firm on the faith of his being a member (see s. 2G4, p. 827, below, 
and s. 3C of the English Act). Therefore it is piudcnt and usual to 
notify customers of changes in the constitution of the firm. No 
creditor, however, can hold a retired partner liable whom he did 
not blow to bo a partner before the change in the linn, and who 
had ceased to be a partner in fact when the credit wus given. Thus 
a “dormant partner,” i.e., one not generally known to be such, 
“ may retiri^from a firm without giving notice to the world ” (ro). 

Strictly speaking, it seems that in the case of a retiring partner 
tho representation that he is still a member of the firm is not made 
by others and consented to by him, but is his own; for, much oftener 
than not, credit given on the faith of his being a partner is so given 
not because the other partners say anything, but because he has 
said nothing. Indeed, the presence of a particular name in the 
firm has very little to do with the matter, save so far as the dis¬ 
appearance of a personal name may be a warning that some member 
of that name has died or retired. A retired member of a firm 
with an impersonal name might be liable to a customer who had 


{1) See I’artnereliin Act, 1890, 83. (m) Heath v. Sansom (1832) 4 B. & 

14 (2). 36 (H). Ad. 172, 177 ; 38 R. R. 237, 242. 
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known him to he a member (w). The Contract Act and the English Ss. 

246 247. 

Act are equally open to whatever criticism may be justly founded ’ 
on the foregoing remarks; but it seems a matter of form rather 
than of substance. 

Not applicable to torts.—The doctrine of “ holding out ” docs not 
apply to liability for civil wrongs, as it rests entirely on credit having 
been given to the person whom it is sought to make liable. One 
man is not answerable for another’s wrongful acts merely because 
that other might be sujrposcd to be his servant. O.stcnsiblc employ¬ 
ment, it one may use the term, is material only so far as it tends 
to prove real employment (o). 

Estoppel distinct in kind from actual authority.—It is of some 
importance to observe that the liability of a former partner to credi¬ 
tors who have not notice of his retirement rests wholly n])on the 
.apparent continuing authority of the other partners to bind him 
by their .acts. The principle is “that where a person has given 
authority to another (it i.s not peculiar to partnenshi])), the a\ithority 
being such as would apjiarently continue, lie is bound to those who 
act upon the faith of that authority, though he has revoked it, unle,ss 
ho has given the projier notice of the revocation” (p). Hence the 
liability, being by cstopjiel, is quite different, from that of the actual 
partners, and the ex-piirlner is not a joint debtor with them. The 
creditor may be entitled to sue at hi.s choice the member.s of the old 
or the members of the new firm. He cannot sue them all together (q). 

247.-A person who is under tlic, age of majority ac¬ 
cording to tlic liuvto wldcli lie is subject 
’.limir partner may bc admitted to the benefits of part- 

not ])ersonally lia- i • i . , i i n 

bie, but his flharo is. iictship, uut (uuuiot 1)0 made personally 
liable for any obligation of the firm ; but 
tire share of such minor in the property of the firm is 
liable for the obligations of the firm. 

in) Sib CarUr'T. U'/iziky (IftSO) 1 B, (o) Smil/i v. Bailey jtlSOl] 3 Q. B. 

& Ad. 11 ; 35 K.K. wliore tho firm 403. 

waa “ the Plas Madoc Colliery Co.” (p) iCord Blackburn, Scarf v. Jar- 
Proof of “ holding out”i5,uo doubt, dine (1S82) 7 App. Ca. 345, 350. 
less easy in such a case ; and in this (q) Ib. 
case itfajled. 
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847. English law different as to minor partners.—This section 
looks very much as if the draftsman, either forgetting s. 11, or taking 
that view of it which is now overruled by the Judicial Committee, 
but which was certainly plausible, had aimed at expressing the sub¬ 
stance of English law. By the common law an infant may be a 
partner, though he cannot be sued for partnership debts while an 
infant, and the obligations contracted by him in the partnenship, 
like any other contracts of an infant, aic voidable at his election on 
attaining full age (r), and he cannot claim to share profits without 
submitting to a profit and loss account like any other partner, still 
less claim a return of, or in respect of, his share before there is a 
divisible surplus (which seems to be W'hat the last clause of the present 
section indicates). But we know from s. 11, as now understood, 
that in British India a minor cannot make any contract at all, and 
therefore cannot really be a partner. He “may be admitted to 
the benefits of partnership,” but can he sue the other partners for 
an account or otherwise, and, if so, on what groimd ? Not on a 
contract, at all events. 

Creditors, on the other hand, are more favoured by the next 
following section than under English law. 

It is perhaps not a very apt use of language to speak of a part 
ner’s share as being liable when it is meant that his claims on the 
partnership funds are subject to prior claims, and that in certain 
events there may be no share at all. A partner's share, like that 
of a shareholder in a company, who is in fact a special kind of partner, 
is not a piece of tangible property or a specific fund. It is a mere 
personal right to claim a certain proportion of the divisible income, 
and ultimately to reclaim a certain proportion of capital, at the 
proper times, if and whenever it is found that there is any profit 
to divide and any surplus assets to distribute. This, however, is 
one of the matters in which inaccurate usage has been very common, 
and perhaps it is past criticism. The legal title or interest in part¬ 
nership property will, as a rule, he found to be in the partners 
jointly; but that is quite another matter. 

Hindu minor’s ancestral trade.—There is no difference in principle 
between the nature of the liability of an Infant admitted by agreement 


(r) Goode t. Harrison (1321) 3 B. A Ad. 147, li>7i 24 R. R. 307, 314. 
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into a partnership business and that of one on irhose behalf an 8» 
ancestral trade is carried on by his guardian. A minor Hindn, there- ’ 
fore, on whose behalf such a trade is carried on, is not personally 
liable for the debts incurred in .such trade, but his share therein 
is alone liable (s). 


248.—A person who lias been admitted to tlie benefit 
riaiiiiiu t ■ partnersliip under the ago of majority 
niirijortiitr oii .it. becomcs. Oil attaining tliat age, liable for 
‘ ^ all obligations incurred by the partnensliip 
since he was §o admitted, unless he gives publiti notice, 
within a reasonalile time, of his repudiation of the jiart- 
nership. 


In Englanil an infant partner who continues to act as a iiieinbor 
of the firm after his full age, or, having acted as such during his 
minority, docs not liLsclaim, is answerable for debts of the firm con¬ 
tracted since bis majority, because he is at least an ostensible part¬ 
ner. P.nt he is not conclusively held to ratify obligations contracted 
during his minority ((). The present section, by including such 
obligations, has distinctly enlarged the creditor’s riglits. As 
regards a joint Hindu family firm, it has been held that a member 
of the family on attaining majority docs not ncccs.sarily liecome 
personally liable for debts contracted in the joint family business 
during liis minority (ii). 


We have not to consider here the position of on infant .sliare- 
holder in an uicorporated company ; hut the case is expieesly cover¬ 
ed by the Transfer of Property Act, 1882, s. 127, whereby an “ onerous 
gift to ” a “disqualified person ” must be retained after full age, 
etc., with the burden, if at all (u). 


{■•*) JoylisU) V. Niilyrtnnnd (1878) 3 
Cal. 738; Ramf-artab v. ['ooli!m{\S^f\) 
20 liom. 707, 777, 778 ; Grey v. lamojul 
Walker (1913) 40 Cal. 523; Saayad 
Charan Mandalv. Jsufoiih Ghose (1915) 
42 Cal. 225; Khelra MoJui'i v. A'wAi 
Kamar (1917) 22 Cal. W. N. 4S8; 5nnita 
Krishyia v.*The Bank of Burma (1912) 


35 Ma.l. 092; Narain Da^ v, BolU Bro- 
ther.t (1915) Piinj.Kcc. no. 01, p. ?70. 

(0 Gootie V. llarriscH (1821) 3 B. 
A Ad. 147, 157; 24 R. R. 307, 314. 

(u) Official Assignee cf Madras v. 
Pahniappa Chetty (1918) 41 Mad. 824. 

(«) BatuMoy v. The Credit Bank of 
/ndto(1914) 10 Boni.L R. 730. 
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249.—Evpry' partner is liable for all debts and obli¬ 
gations incurred while he is a partner in the 
for tiebts of part, usual coiirsc of busuiess by or on behalf of 
the partnership; but a person who is admitted 
as a partner into an existing firm does not thereby become 
liable to the creditors of such firm for anything done before 
he became a partner. 

Nature of partnership liabilities.— The first branch of this section 
represents what was supposed to bo tho rule of equity m England 
before the House of Lords decided, in 1879, that a partner during 
his lifetime is not severally liable for debts of tho firm, but only 
jointly with the other partners (w), though a deceased partner’s estate 
can be made severally liable; and liability for wrong or fraud ccni- 
laittcd in the course of partnership business is also joint and several 
(P. A. s. 12). These peculiarities of English law do notconcemus 
here. The second branch is in itself elementary; but arrangements 
for transferring debts from the members of an old firm to a new firm 
are not uncommon, and, if assented to by the old creditors, may 
constitute a complete novation. Where the business is carried 
on continuously, the creditors knowing of the change, both the 
asstimption of tho existing debts by the new partners and the assent 
of the creditors to accept them as debtors and to discharge the retir¬ 
ing partners will he rather easily iTiferrcd (*). Mere continuance, 
in .an existing transaction or account, of the usual course of business 
with the firm with notice of the death or retirement of a partner 
will not amount to a novation (ly). There must be a distinct new 
transaction amounting to a new contract with the surviving or re¬ 
maining members of the firm (z). 

Section 17 of the English Act deals more explicitly with this 
matter; and see more as to assuming liability by novation in the 
commentary on s. 62, p. 342, above, where several of tho cases 
cited relate to a change in the members of a partnership, though 

(to) KeiMl V. Hamillo’i, i App. Ca. deposit note taken (or balnnec after 
504; P. A. s. P. drawing on deposit account). 

{.V) IMJe V. Fhwn (I8fi6) L. R. 1 (.•) He Head (No. 2) [1694] 2 Ch. 226 

P. C. 27, 40,44. (transfer from current to deposit ac* 

(}) He Head [1393] 3 Ch. 426 (fresh count). 
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there is nothing peculiar to the contract of partnership in the 
principle applied. 

The obligations for which a partner is liable under the first branch 
of the present section include whatever is incidental to an entire 
contract which he authorised, expressly or in the usual course of 
business, while he was still in the firm. A retainer given on behalf 
of a firm to a solicitor forms one contuming contract for the conduct 
of the action; and a partner, known or unknown to the solicitor, who 
leaves the firm while the action is pending, is liable for the costs 
incurred under the retainer after as well as before his retirement 
(n). This is the case of actual, not ostensible, continning authority, 
and has nothing to do with estopirel, and therefore the creditor’s 
knowledge or belief as to the members of the firm is immaterial. 

Though a contract may be entered into by one ]>artner in his 
owTi name only, his co-partners will be liable to be sued on the con¬ 
tract, though not Imown to the other party at the date of tho con¬ 
tract to bo a partircr, if the contract was in fact signed by the partner 
as agent of the firm (6), and oral evidence is arlmissiblc to show 
that the contract was so signed (c). The, reason of tho leading case 
is gcireral and applies to .all undisclosed princi])lcs. 

250 . —Every p.artner is liable to niake(;ojn)KUi8,atio!i to 
Partner’s liability tbiid ])ersoiis in ro.s)ief.t of lo.ss or (liiinage. 
Itgiecf ortaui’rf bl'c or fraud of any 

co-iiartner. juirtncr in flic management of the bitsincss 

of the firm. 

Ground of liability ; usage of firm, how material.—Tho principle 
of this .section is a branch of tlic imivcr.sal nile that every one must 
answer for the acts and dctault.s of his servants or agents in the 
course of their employment. For the general illustration of this 
rule the text-books on tbe Law of Torts may be consulted. As 

(o) Court V. Bfolin [1897] 2 0. U. provifjiona of 91 an‘1 92 of the Indian 
396, C. A. Evidence Act, for what thoKc sections 

(0) Bcckliamv. Pmilc (I'Sll) 9 >1. & ctclndc is admission of oral evidence 
V>. 70; GO Pv. R. 678. to alter or add t«> tho “ terms o! a con- 

(c) ren’otlfl.iitf/fcwA Gheliij v. f7on';i- tract,” and the (]ue.stion as to who 
dnrajvlu ^'aidu (1008} .‘U Mad. 45. the contracting parties are is not 0 
This view <)uit« consistent with the ” tent ” of a contract. 
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regards tlie application of it now before us, the chief difficulty that 
occurs in practice is that of knowing whether the neglect or fraud 
of a partner really took place “ in the management of the business 
of the firm,” or was only his own particular wrong, for which his 
position in the firm gave him an opportunity (d). Where the default 
consists, as it usually does, in the misappropriation of money which 
a customer or client was minded to entrust to the firm, it is material 
to consider whether it ever came into the firm’s custody; for in this 
case the firm is liable for misappropriation,by a partner, whether 
he was the partner originally trusted or not, and whether he acted 
m the exercise of apparently regular authority or not (P. A. s. 11). 
Further the question whether a partner was acting on behalf or 
with the ostensible authority of the firm can seldom be answered 
except by reference to the expectations created either by the special 
usage of that firm, or by what is usual in that kind of business gene¬ 
rally. Depositing securities with a banker for safe custody will 
make his firm responsible for a misappropriation of them; but putting 
money in the hands of one member of a banking firm to be invested 
at his discretion will not; for the former transaction is within the 
scope of what bankers in England habitually do for their customers, 
the latter is outside it (e). Similar distinctions hold where solicitors 
are employed in money matters. Receipt of money with instruc¬ 
tions to invest it in a specific manner binds the firm, as being in the 
ordinary way of solicitors’ business (/), but if the instructions are 
general to invest at the solicitor’s discretion, it does not (y). But 
a particular firm may widen its responsibility by habitually imder- 
taking particular kinds of business for its clients (A). 

A firm may also be liable for money which has come into its 
funds by tho irregular or fraudulent act of cither a partner (i) or an 


{d) ?ee Munslti Hasimllin ilnltklc 
y.Surja Rwimr Naik (1908) 12 C. W. 
N. 710, nt p. 719. 

(e) Contrast Chiylon's Ouse (18111) 1 
Mer. 572, .579, with Bisltop v. Cpantess 
li/*r»ey(18.54)2 Drsw. 143ilOOR.R..5I. 

(/) Bhtr T.- Bromley (1847) 2 Ph. 
354 i 71 R. R. 213. 

(g) Harmon v. Johnson (1853) 2 E. 
4 B. 61; 96 U. R. 429 


(h) Rhodes n. Monks [1.895] 1 Ch. 
236, C.4. 

(t) Marsh r. Kratina (1834) 1 Bing. 
N. 0.198 i 2 Cl. k F. 2.50, 289; 37 R. 
R. 7.5, 106; Burrvoh Chand v. Qobind 
Lai Khury (1906) 10 C. ff. N. 1053 
(where one of two partners who dealt 
in piece goods stole piece goods, the 
property of a merchant, and credited 
the sale proceeds to the drm). 
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agent who is not a partner (j), and this whether the act was in the 8 . 
ordinary course of business or not, at all events ifithe partners 
knew or might have knorvn of the payment and its source. But 
this docs not really dcjjcnd on anything specially belonging to the 
law of partnership. 

This section does not in terms cover the case of a partner 
committing, in the supposed interest of the firm, a wilful wrong, 
other than fraud, against a third person ; but it cannot be doubted 
that in such a case the firm may be liable under the wider 
principle mentioned above. In a recent English case one of 
two partners bribed the clerk of the plaintiff, who was a cora- 
iretitor of the firm, to disclo.so certain information as to the 
plaintiff’s oiwrations which as between him and his employer was 
confidential; it was in the course of the firm's business to obtain 
such information by proircr means. Both partners werh held liable 
to the plaintiff (k). 

It has Iwcn said in the Bombay High Court that a malicious 
proseoutibu by the managing partner of a firm does not render the 
other members of a firm liable in damages, unless it is shown that 
the firm was in some way or other concerned in the prosecution and 
had instigated it (1). The result in this particular case may well be 
right, on the ground of want of authority, cither general or special, 
and the language of the Court may have been appropriate in the 
circumstances, but it is submitted that this cannot be relied on as 
a general test. If a prosecution was undertaken on behalf of a firm 
by a member of it (or any other agent) having general authority 
to prosecute on behalf of the firm in a proper case; if the prosecutor 
was acting with a view', however perverse or erroneous, to the 
interest of the firm, and not merely lor his private purposes; and 
if the prosecution was in fact malicious in the sense of being 
undertaken without reasoimble cause, and in order to damage a 
person obnoxious to the firm rather than to advance justice, then, 
it is conceived, the partners in the firm would be liable, according 


(j) SHi V. Bisby Co. (lS9t] 2 IK. B. SI.C. .V 
Q. B, 40. (b Akmtdiihtti ’t. f mmji [IKi)'iS 

{k) Bamlyn v. Hmulon .<■ Co. 11903) Bom. 2S6. 
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3<. 'to principle and the English authorities, whether at the time they 
knew anything of the prosecution or not (m). 

Wrongful employment of trust property by a trustee in a busi¬ 
ness in which he is a partner is specially dealt with by the Trusts 
Act, 1882, s. 67, with which compare P. A. s. 13. 

251 .— Each partner who does any act necessary for, or 
p»rtiier'» power usually doiie in, carrying on the business of 

to bmd co-part- *' ^ o 

acre. such a partnership, as that of which he is a 

member hinds his co-partners to the same extent as if he 
were their agent duly appointed for that purpose. 

Exception—li it has been agreed between the partners 
that any restriction shall be placed upon the power of any 
one of them, no act done in contravention of such agreement 
shall bind the firm with respect to persons having notice of 
such agreement. 

IllUilralionft. 

(a) A. and B. trade in partnership, A. lesiding in England,^nd B. 
in India. A. draws a bill oj exchange in tlio name the firm. B. has 
no notice of the bill, nor is he at all interested in the transaction. The 
firm is liable on the bill, providerl the holder did not know of the circim- 
stanccs under whifih the bill was drawn. 

(b) A., being one of a firm of solicitors and attortiey.s, draw.s a bill of 
exchange in the name of the firm without authority. Tiie other partners 
are not liable on the bill (»). 

(c) A. and B. carry on business in jiartnersliip as bankore. A sum of 
money is received by A. on behalf of the firm. A. does not inform B. of such 
receipt, and afterwards A. appropriates the money to his own use. The 
partnership is liable to mak.6 good the money. 

(d) A. and B. are partners. A., with the intention of cheating B., goes 
to a shop and purchases articles on behalf of the firm, such as might bo u.sed 
in the oiTiinary course of, the partnership business, and converts them to his 
own separate use, there being no collusion between him and the seller. The 
firm is liable for the price of the goods. [Bond v. Gibson (1808) ICamp. 

185; 10 R. R. 065.) 


(m) This conclusion seems to follow ini “ For it is nopart of the ordinary 
forlicft fiom the rule, now Jettlad {(Til*- business of a solicitor to draw, accept, 

zin's Lijt As8»r(*nce Co. v. Brown [1901] or endorse bills oleschange” : find- 

A. 0. 4‘:8), that a corporation may ley, 158. 
be sued for maiicious prosecuoioa. 
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Question as to necessity—This section lays do\vn the general 
rule of the partners’ responsibility for partnersliip affairs transacted 
in the ordinary course. It is not ea.sy to see why it follows instead 
of preceding a series of sections dealing with various more special 
and less usual kinds of liability. In England the corresponding 
enactment (P. A. s. 5) more boldly says that every partner is an agent 
of the firm and of his other partners; and this may bo preferable; 
but the result is the same. In one respect the jiowers of a partner 
are perhaps extended beyond the limits set by the common law. 
The only necessity which the English authorities recognise as 
conferring authority is the necessity of carrying on the business 
in the usual way. Extraordinary occasions will not confer extra¬ 
ordinary power on a partner or manager: “ a power to do what 
is usual does not include a power to do what is unusual, however 
urgent ” (o); and a firm whose usual course of business did not re¬ 
quire or include borrowing money has been held “not liable for 
money borrowed by its agents under extraordinary circumstances, 
although money was absolutely necessary to save the luoperty of 
the firm from ruin ” (p). “ There is no rule of law that aii agent 
may, in a case of emergency suddenly arising, raise money and pledge 
the credit of his principals for its repayment ” (g), nor any English 
authority giving a partner greater ]X)wer in this behalf than any 
other agent. But the words of the pre.seut .section “ nece.ssary for 

.carrying on the business of such a partnership as tliat of 

which he is a member ” may be read, and it seems the more natural 
reading, as including what is necessary in the circumstances of the 
special occasion, and not as confined to what is necessary in the 
usual course of business. It may be doubtful wliether this point 
was really considered by the framers of the Act; at all events it 
would be desirable, if the Act is ever revised, to make it quite 
clear one way or the other. 

deneral presumptions of authority in partnership affairs,—Apart 
from the case of extraordinary necessity, which has not often to 


(o) Undloy, 157, approval tij North, 7 M. Ji W. 695 j ,50 R. U. 805. 

J., Re Cjinningham <5 Co. (1887) 36 (j) Alderoon, B., 7 M. A W. 600 

Cb. P. 53‘J, 638. 56 R. R. 810. 

(p) 16.: Bautayne v. Bourm (1841) 


3. 2S1. 
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S. 261. be considered, and subject to the Exception (of which later), the 
test of an act binding the firm is whether it is usual in that kind of 
business. Particular firms may have their own usages; but a con¬ 
siderable number of rules of common application have become settled 
in practice. They were siunmed up by Story, and his exposition 
was approved by the Judicial Committee many years ago. 

“The general power of partners in ordinary trading partner¬ 
ships, and the restrictions upon such powers, appear to us to be 
stated with great accuracy by Mr. Justice Story in his treatises 
on Partnership and on Agency, and we willingly adopt his language. 
In the latter of his works (Chap. VI., ss. 124 and 125) the law is 
thus stated: s. 124. ‘ Every partner is, in contemplation of law, 
the general and accredited agent of the partnership, or, as it is some¬ 
times expressed, each partner is praipoaite negotiis societaiis, 
and may, consequently, bind all the other partners by his acts in 
all matters which are within the scope and objects of the partner¬ 
ship. Hence, if the partnership be of a general commercial nature, 
he may pledge or sell the partnership property; he may buy 
goods on account of the partnership; he may borrow money, con¬ 
tract debts, and pay debts on account of the partnership; he may 
draw, make, sign, endorse, accept, transfer, negotiate, and procure 
to be discounted, promissory notes, bills of exchange, cheques, and 
other negotiable papers in the name and on account of the partner¬ 
ship.’ S. 126. ‘ The restrictions of this implied authority of part¬ 
ners to bind the partnerslup are apparent from what lias been already 
stated. Bach partner is an agent only in and for the business of 
the firm; and, therefore, his acts beyond that business will not bind 
the firm. Neither will his acts done in violation of his duty to the 
firm bind it when the other party to the transaction is cognisant 
of, or co-operates in, such breach of duty.”’ 

Their Lordships went on to say:— 

“ That, in ordinary trading partnerships, the power of borrow¬ 
ing money for partnership purposes exists, and that bills or notes 
given by one of the partners in the partnership firm for money so 
borrowed will bind the firm, is too clear to require any authority ” (r). 

(r) Baak of Juslralasia r. Breillat (lUl) S Moo. P. C. at pp. 191,191 1 
70 R. R. 
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In a later case Lord Justice James said S. 85f. 

“ Ordinary partnerships are by the law assumed and presumed 
to be based on the mutual trust and confidence of each partner 
in the skill, knowledge, and integrity of every other partner. As 
between the partners and the outside world (whatever may be their 
private arrangements between themselves), each partner is the 
unlimited agent of every other in every matter which is partnership 
business, or which he represents as partnership business, and not 
being in its nature beyond the scope of the partnership ” (a). 

There is no converse presumption that the firm i.s the agent 
of the partners, and, therefore, although payment to one partner 
is generally a good payment to the firm, payment to the firm of a 
private debt due to one partner is not a discharge unless it is shown 
that the firm liad in fact authority to receive it (i). 

Subject to the Tiles or presumptions established for transac¬ 
tions of common occurrence, of which examples are given in the 
illustrations to this section, there is no better guidance than Lord 
Lindley’s statement: “ The question whether a given act can or 
cannot be said to be done in carrying on a business in the way in 
which it is usually carried on must evidently be determined by 
the nature of the business and by the practice of persons engaged 
in it. Evidence on both of these points is therefore necessarily 
admissible ” («). 

Admissions by partners —“ An admission or representation made 
by any partner concerning the partnership affairs, and in the ordi¬ 
nary course of its busmess, is evidence against the firm ”: P. A. 
a. 15. This is not specified in the Indian Act, but it is an obvious 
and recognised consequence of a partner’s general authority in the 
affairs of the firm. As to admissions in general and their effect, 
see the Evidence Act, I of 1872, ss. 17—23. .Authority is not needed 
to show that a partner’s admission is at most evidence against 


(«) Baird's Case (1870) L. R. 5 Ch. ciples of ordinary partnership were held 
725,733. The decision was in the wind, not to he applicable, 
ing up of an unincorporated joint stock (() t'otceU v. Brod/iurd [1901] 2 Ch. 
company (of a type now obsolete gnd lliO. 
probably extinct) to which the prin- (a) Tartnership, p. 158. 

51 
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8.261. the firm ; it is no more against .himself {v). Of course a partner 
cannot increase his authority to bind the firm by any statement of 
his own about it (w). 

Notice to partner.—Notice to any habitually acting partner 
of anything relating to jrartnership aifairs i.s generally notice to the 
firm: P. A. s. 16; Lindley, ICO sqq.; except where that partner is 
himself committing or taking part in a fraud upon the firm. It 
has never been decided whether “ notice to a man who afterwards 
becomes a partner is notice to the firm.” Sir G. Jcs.sel thought “ it 
might be so held ” (x). 

. Authority in particular transactions.—Tl\e following points as to 
the authority of partners to bind the firm have been decided in the 
Indian High Courts 

AchmiMqmnl of DeU hy a Partner .—The mere writing or 
signing of an acknowledgment by one partner does not neces.sarily 
of itself bind his co-partner, unless it can be shown that he had auth¬ 
ority, express or implied, to do so. According to the Bombay and 
Allahabad decisions, such authority is to be presumed in a going 
mercantile concern as an ordinary rule {y). According to the 
Madras decisions, evidence of authority from the other partners is 
necessary and cannot be presumed (z). After dissolution, however, 
express authority must be proved (n), except, it must be remem¬ 
bered, when a partner is exercising the power given by s. 263, p. 821, 
below (cp. P. ,4. S. 38). See Indian bimitation Act, 1908, s. 21. 


(v) l^ce, if desired : Stead v. 

3 Bing, at p. 103 ; 28 R. R. at p. 004. 

(ui) t'r pnrle Agm (1702) 2Co.x 
312; 2 ll.R.'49. 

'.r) irt/fta'asoti v. Horhour (1877) 9 
Ch. Div. at p. 535. 

(y) Premji v. Dma (1880) 10 
Bora. 358: Dalsukhram v. Kalidas 
(1902) 20 Bom. 42; Oadn Bibi v. 
Parsolam (1888) 10 All. 418. In 
Iklsukhram v. Kalidasy Candy, J., 
referred with approval to Scott, J.’e 
ruling in Premji v. Dossa, but the 


Court eventually sent down an issue 
whether the acknowledgment was or 
was not an act necessary for or usu¬ 
ally done in carrying on the business 
of the partnership. 

(s) Valasubra mania v. Itamana- 
(AaTt(1909)32 Mad, 421 ; Shaik Mohtdeen 
V. Official Assignee of Madras (1912) 
36 Mad. 142 ; K. R. V. Firm v. <S'ee(- 
Imamaswami {lOH) 37 Mad. 146,152. 

(o) Premji v. Dossa (1886) 10 Bora. 
358; Bajagopala v. Krishnasami (1898) 
SMad. L. J.261. 
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Arbilralion .—One partner has no jww^r in the absence of special S. 851 
authority to bind the firm by a submission to arbitration (h). 

Bills of Exehange - Every jiartncr in a meicantile or ordinary 
tradino ))artnership is liable upon bills, drawn by a partner in the 
recognised trading business of the firm, for a transaction incident 
to the business of the firm, although such partner’s name does not 
appear upon the face of the instrument (c). 

Lcose nr Morigage.—It has been held by the High Court of Jiom- 
bay that whore one partner takes a lease of premises in his own 
name, though on behalf of the partnership, and with the assent of the 
other partners, the latter arc not liable to be sued by the lessor for 
the rent reserved by the lease (d). The decision proceeds on the 
ground that a lease is not a mere contract, but a conveyance by way 
ohdomise, and the person covenanting to pay the rent is the person 
to whom the demise is made only. The better opinion, however, 
would seem to be that the other partners are liable for the rent, 
though their names do not appear on the lease provided the lease 
was taken for the partnership, and this accords with the view of the 
Madras High Court in a later case (e). And it has been held by the 
'.ludicial Committee that a nmrtgage of a village which was partner¬ 
ship property made by some of the partners for the benefit of the 
firm is binding on a member of the firm though not executed by him 
(/). And likewise the manager of a joint Hindu family can bind 
the other co-partners by a mortgage of family property executed 
in his own name for the purpose of carrying on the family business 
(g). In a recent Madras case (/i) Wallis,after referring to that 
case said, ” If, as held, I think rightly, in tliat case, a partner in 
India can mortgage partnership property by deposit of title deeds. 


(6) Knm lihnrone. v. KaUu iWt»/(l899) 
22 AH. 13.5, following English aiitho* 
ritios; JMIoohhoy Uassum v. Vnllu 
Mahomol (1899) 1 Bom. L. R. 828. 

(c) Buvarsi'e Ihiss v. Ohobvi IIvoBein 
(1870) 13 M. T. A. 358. 

(d) Bayoomthdiu v. Morarji (1892) 
16 Bom. 568, citing Wallers v. Nttrlhern 
Coal Mlnivtj Co., 5 De G. M. & G. 629; 
104R.K.232.* 

(c) Chinnaramanvja v. Padmambha 


(1896) 19 Mad. 471. 476. 

(/) Juygeeuny/dm v. Rnmdas (1841) 
2 M.T.A.487. 

(g) BemoUt v. Mohun (1880) 5 (’al. 
792. Wc jiurjKiflcly abstain from re¬ 
ferring to English decisions involving 
the technicalities of English real pro¬ 
perty law. 

(A) Asan Kani v. Sotmsurularam 
(1908)31 Mad. 206. 
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9.861. there is, I think, no good jeason why he should not effect a legal 
mortgage as well. The observation of Straight, J., in Harmon v. 
Ddhi and London Bank (i), that in India the presumption is against 
the existence of such a power, was made in the case of a partnership 
between Englishmen, and I am unable to agree with it, especially 
as applied to natives of India.” 

Exception; restriction of authority.—P. A. s. 8 is all but literally 
identical with this. It is obviously not just that a third person 
should be able to hold the firm liable for an act of one partner which 
he knew to be unauthorised; and such knowledge is necessarily 
conveyed by notice that the partner’s authority is expressly restrict¬ 
ed, in that particular, by the partnership agreement. It has been 
suggested by high authority (y) that there may be restrictive agree¬ 
ments among partners which are only, so to speak, internal agree¬ 
ments for penalty or indemnity to be paid by a partner if he does 
certain things, but do not deprive him of his authority to bind the 
firm towards third persons if nevertheless he does them. It would 
seem, with great respect, that if such an argument is ever urged in 
practice the Court must consider, with regard to the terms or 
circumstances in the particular case, whether there is or is not an, 
agreement restraining the power of the partner in question to bind the 
firm. It is a question of construction for which no rule can be laid 
down beforehand, and which perhaps is not very likely to arise. 

Where a partner has neither real nor apparent authority, that 
is, has not authority in fact, and is not known or believed to be a 
partner by the person with whom he deals, his act will not bind the 
firm (P. A. 8. 5) (k). This case is not expressly within the words 
of the present exception, but the principle is clear, and we see no 
reason why it should not be applied by Indian Courts on occasion. 

Another case more expressly provided for in the English Act 
is that of a partner purporting to bind the firm in a matter, on the 
face of it, outside the firm’s usual business. P. A. s. 7 enacts that 
“where one partner pledges the credit of the firm for a purpose appar¬ 
ently not connected with the firm’s ordinary course of business, the 


(i) 4 AH. 437, 469. 2 E. & E. 497,624 ; 119 E. R. 816,831, 

(j) Lindley, 212 832; Holme v. Nommond (1872) L. E, 

(i) Cp. mchoUon T. JNcielU (1860) 7 Ei. 218,233, 
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firm is not bound, unless be is in fact specially authorised by the 8e. 
other partners; but this section does not aflect any personal 
liability incurred by an individual partner.” This is really contained 
in the authorities referred to above (p. 066-6G7). The principle is 
applicable in the case (among others) of a partner raising money on 
the credit of the firm in such circumstances that the lender knows 
the loan to be intended for the bonower’s private use and not for 
partnership purposes. In such a case the separate creditor must 
know that the partner is acting outside his normal authority, and 
therefore he cannot hold the firm liable unless there is in fact express 
authority from the other partners (!). Will reasonable belief in the 
existence of express authority be enough to justify the creditor 
in holding the firm liable ? On principle it would seem not, except 
so far as that belief may have been induced by the conduct of all 
or some of the other partners; in which case those who have so acted 
may well be liable personally, having in effect held out the borrow¬ 
ing partner as authorised. But “ the mistaken belief that the one 
partner had that authority ” (to appropriate money coming from 
partnership funds to his private account) “ cannot prejudice the 
right of the other, if the other did nothing to induce such a belief ” 

(m). Similarly an indorsement of a negotiable instrument by one 
partner in the name of the firm, but without authority and for 
his own private purposes, confers no title on an indorsee having 
notice of the purpose and no reason to believe that there U 
authority (n). 

252.—Where partners have by Contract regulated and 
Anmiment oi defined, as between themselves, their rights 
^Irtrr‘erigtte"and Obligations, such contract can be 
obligations. annulled or altered only by consent of all 
of them, which consent must either be expressed, or be 
impUed from a uniform course of dealing (o). 

(l) Keiukd V. Wood (1871) in Ex- with a judge’* exercise of discretion 

Ch.» L. R. 6 Sx. 248, at p. 253, per under s. 254, which will not be reviewed 
Montague Smith, J. if not shown to bo capricious or to 

(m) /^-iperLush,J.,atp.254. disregard any legal principle: ReAmof* 

(ft) Oarland v. Jacomb (1873) L> R- un-Nissa Begam v. Price (1917) 46 Ind. 

8£x.218,]gz.Ch. App. 61,42 Bom. 380. 

(o) This section does not interfere 
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IlluMrrUion, 

853. A., B., and C., inknding to enter into partnership, execute written 

articles of agreement, by which it is stipulated that the net protits 
arising from the partnership business shall be cipially divided lietwceii 
them. Afterwards they carry on the partnership business for many 
years, A. receiving one-half of the net profit-’, and the other half k-iiig 
divided equally between B. and C. All parties know of and acquiesce 
in this arrangement. This course of dealing Kuj)erft»idc.'! the provision 
in the articles as to the division of profits. 

Variations by consent. - .This is elementary law. Peihaps the 
last few words are the most important. 

“ Partners, if they please may, in the course of the partnership 
daily come to a new arrangement for the purpose of having .some 
addition or alteration in the terms on which they carry on business 
provided those additions or alterations be made with the 
unanimous concurrence of all the partners ” (p). 

Thu.s a standing practice of the firm as to the mode of .-aluing 
assets (ij) or adjusting profit and loss account (r) is binding until 
altered by consent, whether part of the original agreemeut or l ot. 

253 .—Ill the absence of any contract to the 
11 fn J^partn™’ *^-o''f''ary the relations of partners to 
mutual relations, each othci’ atc determined by tlio following 

where no contract *• 

to contrary. rul€S !— 

(1) all partners are joint owners of all 
property originally brought into the partnership 
stock, or bought with money belonging to the 
partnership, or acquired for purposes of the 
partnership business. All such property is 
called partnership property. The share of each 
partner in the partnership property is the value 
of his original contribution, increased or 
diminished by his share of profit or loss: 

(2) all partners are entitled to share equally in the 
profits of the partnership business, and must 


(p) Lord Langdale, ,M.R., England G.J. &S.320. 

V. Curling (1844) 8 Beav, 129, 133; 68 (r), Ex paHe Barbtr (1870) L. R. 

R.R.39,42. Ch.687. 

iq) Coventry v. Barclay (1864) 3 De 



partners’ mutual relations. 


SOT 


contribute equally towards the losses sustained 
• by the partnership : 

(.1) each partner has a right to take ))art in the 
management of tlie jiartnership business; 

(4) each partner is bound to attend diligently to the 
business of the partnership, and is not entitled 
to any remuneration for acting in such busi¬ 
ness : 

(a) when differences arise as to ordinary matters con¬ 
nected with tlie partnershi]) business, the 
decision shall be according to the opinion of 
tlie majority of the jiartners; but no change 
in the nature of the business of the partnershi]) 
can be made, cxce])t with the consent cf all 
the jiartners: 

(fi) no person can introduce a new partner into a lirm 
without the consent ol all the partners : 

(7) if from any cause whatsoever, any member of a 

partnership ceases to lie so, the partnership ,is 
dissolved as between all the other members: 

(8) unless the partnership has neen entered into for 

a fixed tiu'ni, any jiartner may retire from it 
at any time: 

(9) where a partnership has been entered into for a 

fixed term, no partner can, during such term, 
retire, except with the consent of all the part¬ 
ners,- nor can he be expelled by his partners 
for any cause whatever, except by order of 
Court; 

(10) partnerships, whether entered into for a fixed 
. term or not, are dissolved by the. death of any 

partner. 
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1.863. It must be well observed that all the rules laid down in this 
section have effect only so far as they are not excluded by any [agree¬ 
ment of the partners, which agreement need not be formal or even 
express. We shall now consider the sub-sections in order. 

Sub-s.(l); Partnership property.—Property belonging to the part¬ 
ners, or to one of them, does not become partnership property merely 
by being used for the purposes of the business (s). It will become 
so only if the partners show an intention to make it so, as where the 
owner of a mill agrees to carry on the manufacture in partnership 
with others, and is credited in the accounts of the firm with the 
value of the mill and plant as his capital. In that case*both the 
mill and any subsequent additions to the site and plant are partner¬ 
ship property, and any increased value obtained for them on a sale 
of the business is divisible as partnership profits (t). Similarly where 
in subsequent dealings between the partners, one partner’s share 
in the land and business is treated as an undivided whole («). The 
nature of the business may also be material (m). 

Ooodwill.—Partnership property generally includes goodwill, 
so far as it exists and has exchangeable value (v). Nothing is said 
either in this or in the English Act about the incidents of goodwill, 
probably because, although they often have to be considered in 
partnership cases, they may no less be material in other cases of a 
business beii^ transferred by sale or devolution of the trader’s inter¬ 
ests. “ Goodwill ” is properly a commercial term, signifying the 
value of the business in the hands of a successor, so far as increased 
by the continuity-of the undertaking being preserved in the shape 
of the right to use the old name and otherwise. It is something more 
than the mere chance or probability of old customers maintaining 
their connection, though this is a material part of the practical 
fruits; it may be summed up as “ the whole advantage, whatever 
it may be, of the reputation and connection of the firm ” (w). But 

(«) Idndley,391;-t)Damfl894] partner’s death “the goodwill of the 
1 Oh. 393. business would be an asset, and might 

(t) Robinson V. Ashton {W5) L. R. well be the most valuable asset, of the 
20Eq.25. partnership ” t j?c Dovfi and Matthem 

(tt) W<U€rer Y. Watsrer (1873) L. R. [1899] iCh. 378, 382. per Romer, J.; 
l5Eq.402. Jennas v.Jenmnps [1898] I Oh. 378. 

{V) Lev 9 V. Walker (1879) 10 Ch. (w) Lord Macnaghten, Trego v. Hunt 
Div. 436,446. On dissolution by one [1896] A. C. at p. 24. 
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a aeries of decisions has now given it a pretty definite legal character. S. Si88 
A sale of goodwill conveys to the buyer (in the absence of any special 
provisions) the exclusive right of representing himself as the successor 
to the business, and also that of using the old name, provided that 
the seller is not thereby exposed to liability as an ostensible partner 
(x). Whether there is any substantial risk of which he can complain 
is a question of fact [y). It includes the benefit of any covenant 
by a partner not to carry on for a fixed time any business competing 
with that of the firm (z). It does not bind the seller not to com¬ 
pete with his successor (a), but he must not specially solicit the 
customers of the old firm (6), even those who may of their own accord 
have continued to deal with him (c). 

The importance of goodwill as compared with other assets of a 
firm necessarily varies according to the nature of the business. In 
some kinds of business it may be inappreciable (d). 

Assets: benefit of contracts.—A contract on the part of a limited 
company, such as occurred in Bachibai v. Shrnnji (c), to continue to 
employ a firm as its agents, is not a valuable asset in which the legal 
representative of a deceased partner of the firm would be entitled to 
participate. The profits in respect of such a contract would be 
derived entirely from, and would depend absolutely upon, the services 
of the surviving partners, and it is not one in respect of which any 
liability could be incuiied by the estate of the deceased partner. 

But contracts of the character found in Amller v. Bolton (/) and 
MoClean v. Kenwvri (g) constitute valuable aswts, being in their 
nature such as would have rendered the estate of the deceased part¬ 
ner liable in the event of loss. 

Partner’s share.—The only conclusive measure of a partner’s 
share is what he is entitled to claim on the termination of the part¬ 
nership, or could at any given time claim if the partnership had at 

(I) Thyme v. Shorn (1890) 45 Ch, (6) Trego v. Hunt [1896] A. C. 7. 

Div. 577; Re David and Matthews (c) (’url Brothers v. Webster [1904] 

[1899] iCh. 378. lCli.686. 

(ji) Barehell 'i.WiUe [1900] 1 Ch. (8) S« SlciioriT.Oi<ii«(o»e (1879) 10 
551, C. A. Ch. Dir. 620,657. 

(j) Toisiweml V. JarmoTi[1900]2 Ch. (e) (1885) 9Bom.5S6,655,556. 

698. (/) (1872)L.E.14Eq.427. 

(») Oohk T. ColUngridge (1826) 27 (g) (1874)L.E.9Ch.336. 

Beav.469;23E.E.767. 
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8. 893. that time to be wound up and its assets realised and distributed. 
Thereisnoseetioninthis.lcteorrespondingtoP. A.s. 44 and provid¬ 
ing for the order of di-stribution, for s. 202 torresponds only to the 
Englisli rule in bankiuptey ; but as P. A. s. 44 was not intended to 
alter the ett'cct of existing English authority, nor does any such 
intention appear in this p„rt of the Contract .\ct, the rules are pro¬ 
bably the same in England and in British India. A partner’s share does 
not include advances made by him to the firm beyond his contributions 
of capital. Such advances, though postponed to the claims of outside 
creditors, are as between the partners preferred debts from the firm 
to the lending partner, and repayable in priority to payment out of 
capital. In England they carry per cent, interest from tlicir date 
(P. A. s. 21, sub-s. (3); Bindley, 452); and subject to any local reason 
for varying the late, we presume the same rule would be applied 
in India. 

Sub-s. (2): Share in profits and losses.- -As this section lays down 
a presumption in the case of ]iaitners as to equality of shares, the 
burden of proof Iie.s on the party who seta up an agreement to the 
contrary (A). 

In England, and piesumably hero, losses and deficiencies of 
capital arc to 1)C made up by contribution from the partners in the 
same way as other losses, namely (in the absence of any more specibc 
agreement) in the proportion in which the partners were entitled to 
share profits, whether that is or is not the same as the proportion 
of their capital (i). The assets, after being made up by such contri¬ 
bution, are to be applied, subject to satisfaction first of outside 
creditors and then of partners’ advances, “ in paying to each partner 
rateably wdiat is due from the firm to him in respect of capital, 
account being taken of the equal contributions [in the case before 
the Court profits were divisible in equal shares] to be made by him 
towards the deficiency of capital ” (j). That is, his claim for capital 

is “ the value of his original contribution_diminished by his 

share of _ loss ” (sub-s. (1), p. 80fi above), and that share is 

{h) Jndobram V. Bullorani 26 less intended to confirm; Binney v. 

Cal. 281; Keshav v., Rayapa (1875) 12 Mutrk (1886) 12 App. Ca. 160, 165, 
B. H. C. 166,171. ’ J. C., where the rule is treated as clear. 

(i) Nowell V. Nowell (1869) L. R. 7 (j) Qarnerv. Murray [191^4] 1 Ch. 

Eq.638, which P. A. s 44 was doubt« 57,60. 
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equal if his share of profits would have k'eii equal («ub-s. (2)). 
Our Act appears to be in strict accordance with English authorities, 
though less fully expressed than the English Act. 

If one partner is in.soivent, the burden of hi.s contribution to 
a I 0 S.S of capital is not to be thrown on the .solvinit ])iirtners after 
debts to outside creditors have been ])aid. A., H,, and are part¬ 
ners who have contributed capital in unecpial shares, hut share (rrolits 
equally. On winding up the business the capital, after satisfying 
the external debts and advances made by \. and li., is found to 
hedeficient by Rs. l."),(l(HI. .\. and li. are solvent and ('. is insolvent. 
A. and B. have to contribute only Rs. o.Odl) each, not Rs. T.oOfl. 
The remaining capital, increased by these contributions, is divisible 
between and li. iit the proportion of their original shares of capital, 
0. reinainiug in debt to the tirm. There is nothing in I’. A. s. 11 "to 
niakc a solvent )iartner liable to contribute for an in.soivcuit iiartuer 
who fails to pay his share ” (1). 

Partner’s right to indemnity and contribution.—These rights, which 
are not expressly laid down in the Contract Act, are stated in R. A. 
s. 24, sub-s (2). In arldition to the oidinary claim of an agent to 
be indemnified (see s. 222,p. 72fi above), a partner may be entitled 
to reimbursement for what may he called emergency or salvage 
expenses incurred by him personally on behalf of the lirm in circum¬ 
stances of extraordinary rcipiireinent. Money payments to satis¬ 
fy debt.s of the firm are the commonest examples under this 
head. There may also lie urgent and necessary payments required 
for keeping the husine.s.s of the firm inexistence as a going concern; 
thus in a mining business it may be necessary to sink a new shaft 
promptly to get at unexhausted minerals. Claims of this kind are 
soniew'hat anomalous, and justified only by necessity, and the Court 
is not disposed to extend their scope (/). But when extraordinary 
expenditure of this kind is once found to be authorised by necessity, 
the necessity found to exist is the only measure of the amount which 
can be allowed as proper; there is no rule whereby it is limited to 


(it) Garner V. Murray, hit note. C'o.V Case (1853) 4 I>. M. &G. 19; 

(1) Eiasparte H^t7iiam<(?n(1869) L. R. 102R. R. 7. 

5 Ch. 309, 313; The German Mining 
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3. 863. the nominal capital of the concern (m). No recent decisions have been 
found on the topic, and in fact the English reported cases mostly, 
if not wholly, arose in the early period of joint-stock enterprise and 
under conditions which modem company law has superseded. Only 
one case on a private partnership is known to the writer which 
illustrates the principle, and there the point is not very clear or cons¬ 
picuous (ft). 

Sub-ss. (3), (4): Eight and duty of partners to attend to business.— 
It is quite common in practice to provide by express agreement that 
this or that partner need not, sometimes even that he may not, 
take any active part in the business, and also for the payment of 
salary to a managing or active partner. Any such salary will of 
course rank, in taking accounts as between the partners, as a debt 
from the firm. The latter part of sub-s, (4) does not touch the case 
of undue labour and trouble being imposed on one partner by 
another’s wilful neglect of the business to which he ought to attend. 
A partner on whom the whole conduct of the business has been 
thrown in this manner is entitled to compensation (o). ■ 

Sub-8. (5): Power of majority.—This power, though not in itself 
of a judicial kind, is subject to the rule of natural justice which 
governs quasi-judicial powers of private persons and bodies in 
general. Every partner must have an opportunity of being heard, 
and the decision must be made in good,faith with a view to the 
collective interest of the firm (p). Being so made, it is conclusive, as 
in other analogous cases. 

Not only the nature of the business, but the place where it is 
carried on, may not be varied without the consent of all the partners 
(?)• 

Sub-8. (6): New partners; assignment of share'.—The efiect of this 
sub-section “ is not to render an assignment of a share in a partner¬ 
ship concern illegal or void as between the parties to the assignment, 

(m) 4 D. M. & G. at p. 42; 102 490,625; 24 R. R. 108,132. 

R. R, 19 , (g) One partner alone cannot even 

in) Bnrion v. Barhu (1862) 4 D, F. renew a lease of the site where the 
A J. 42! 135 R. R. 19. business, or part of it, has been carried 

( 0 ) Airqi v.Boriom (1881)29 Beav. on; ClemnH v. Norris (1878) 8 Ob. 
620 i 131 R. R. 736. 129. 

(p) Const V. Harris (1823) T, & R. 



NEW PARTNERS—ASSIGNMENT OF SHARE. 813 

but only so far void as between those parties and the other partner 
or partners as to cause an immediate dissolution of the partnership. 
In other words, one partner cannot by assigning his share make any 
one else a partner in his stead with his co-partneis; and therefore 
upon his assigning his share the partneiship ceases to exist, miless the 
other partners consent to accept the purchaser as a partner in the 
place of the latter. If they do so consent, the paitnership may 
continue to be carried on as before. If they do not consent, the 
plaintiff would upon the dissolution (r) have a right to sue, not as 
a partner, but as an assignee of the rights of his assignor in the part¬ 
nership property, for an account of that projicrty, and for such a 
distributive share as belonged to his assignor ” (r). 

Express power for a senior or principal member of a finn to intro¬ 
duce one or more new partners, named o; not named, under agreed 
conditions, is in fact constantly given by partnership articles. A 
person duly nominated under such a power acquires rights in the 
partnership property which the Court will enforce by way of appropri¬ 
ate specific relief (s), though it cannot cntoico an agreement to enter 
into partnership, because the foimdation of partnership is mutual 
conBdence, which the Court cannot supply where it does not exist. 

Though a member of a joint Hindu family cannot sue for an 
account of the profits of a partnership which is alleged to be joint 
family property and for an award to him of his share therein (t), 
he is entitled to an injunction if he is excluded from the management 
of the family business (m). But the relief in such a case is granted 
not on the specific rules as to the law of partnership, but upon 
the general principle that one member of an undivided Hindu family 
cannot be ousted by others from any item of family property (o). 


(r) JugniU Chundtr v. Baia JVaii 
(1884) 10 Cal. 669. In England anch 
an aasignee is not now entitled to an 
account during the oontinuanco of the 
partnership, and such was the better 
opinion before the Act: P. A. s. 31, for 
the working of which see Watts v. 
DrisaM [1901] 1 Ch. 295; Dodson t. 
Dtmmt [1901] 2 Ch. 620; In re Qar- 
ttood’s Trusts [1903] ICb. 236. 


(s) Byrne v. Reid [1902] 2- Ch. 736 
C.A. 

II) Bee the notes on s. 239 nnder the 
head “ Joint Hindu Family Firm." 

(u) Ganpul V. Annajt(1898)33 Bom. 
144. 

(u) See Aiuinl 'v. Oopd (1894) 19 
Bom. 269; Ramhandrti v. Damodhar 
(1895)20 Bom. 467. 


S.SS& 
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Sub-8. (7); Dissolution of firm.—It is often desirable, and in prac¬ 
tice it Is not uncommon to provide by agreement that the death or 
retirement of one member from a partnership of several shall not 
dissolve the contract as between the others. 

Sub-s. (8); Partnership at will: tacit dissolution.—As to the con¬ 
tinuation of a. partnership for a term after the term has expired, 
see 3.2.56. 

An intention to dissolve partnership may be inferred from cir¬ 
cumstances showing that a partner has in fact abandoned his interest 
in the concern; but no positive rule can be laid down as to what 
evidence will suffice. However precarious or speculative the subject 
matter of a partnership may be, it is a matter of inference to be 
drawn from the facts of each case whether or no there has been aban¬ 
donment, or loss of interest by laches (w). 

Snb-8. (9); Expulsion.—Power to expel a partner may be c/mferred 
by express agreement, but, even more than the ordinary powers of 
a majority,' it must he exereised with regard to the rule of natural 
. justice mentioned imdcr sub-s. (.5). Reasonable warning and opppr- 
tunity of explanation must be given {x). An iiTcgular expulsion 
being wholly inojrerativo, the person against whom it is directed 
does not cease to be a partner; he may claim reinstatement in his 
rights (//), and, not being legally deprived of anything, camiot sue 
for damages ( 2 ). An option given to one member of the firm to 
determine the partnership by notice if he is dissatisfied with the busi¬ 
ness is not analogous to an expulsion clause, but purely discretion¬ 
ary (a). Sometimes power is given to expel a partner for specified 
kinds of misconduct. In case of dispute the Court ha.s to decide 
according to the ordinary rules of construction whether the facts 
are within the terms of the power (6). 

{w) MoungTha iluyin y. Mah Thcin Ex. 190. 

Myah (1900) 28 Cal. 53; L. K. 27. (a) Rmsdl v. Russell (1880) 14 Ch. 

Ind. Ap. 189; Swtarsamm v. Nara- D.471. 

simhuh (1901) 25 Mad. 149, 164. (6) “Professional misconduct “ in a 

(i) Barnes v. Youngs [1898] 1 Ch. firm of dentists: Clifford v. Timm 
414: 90 R. R. 454. [1908] A. C. 12; “flagrant breach” 

(y) Blisset v, Daniel (1853) 10 Ha. of duty as a partner includes conviction 
493. for fraud: Carmidml v. £iwii5^j[1904] 

(:) IVwtd V. Woad (1874) L. R. 9 lCh.486. 
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Sub-8. (10): Dissolution by death.--Sfc on sub-s. (7). Obviously A. 
and B. cannot be presumed to desire their partner C/s executors to 
_ come into the firm, nor yet to be willing to continue the business in 
partnership without C. Bitt since this sub-section, like all the pre¬ 
ceding ones, mu.st be read with the words “ in the absence of any 
contract to the contrary ” at the commencement of the section, 
partners may agree (us they frecjuently do) that on the death 
of any of them his nominee or legal representative shall Ixi entitled 
to take his place. In the case of a [rower to nominate a succes¬ 
sor on death, it is necessary that there should be “ a s|)ccific direction 
in that behalf either in express terms, or, at any late, by a .spt’cific 
disposal of the deceased partners interest in the firm.” The will of a 
deceased partner, making a general bequest of his property, does not 
operate as an e.xercisc of such a power (c). 

Custody of books.- -Nothing is said in the present Act alnrut the 
custody of the partnership Iwoks. In England they must be kept 
at the principal place of business of the firm, and every partner may 
iusjrect and copy them : P. A. s. 24, sulvs. (0) (d). Where there is more 
than one place of business a properly framed partnership agreement 
will declare in express terms which is to he the principal one and 
where the l)ooks ate to be kept. The right of insjicetion may be 
exercised by an agent, provided that he i.s a fit person and under¬ 
takes, if required, not to use the know'cdge thus obtained for any 
other purpose than the confidential information of his principals (e). 
254 .—At the suit of a partner tlie Court may dissolve 
_ „ , the partiiershii) in the following cases: 

When (ourt may ^ ^ 

dissolveiwrtnership. (]) wliei) a partner becomes of un¬ 
sound mind: ^ 

(2) when a partner, other than the partner suing, has 
been adjudicated an insolvent under any law 
relating to insolvent debtors: 


(c) Dachulxii v. Shamji (ISsr)) 9 

Bom. 554. 

(d) Sec t(X) Oreatrex v. Orenlrex 
(1847) 1 Do n. &, Sm. 692 : 75 H. K. 
261, and form of injunction there. 

(e) Bemn v. Webh [liKJl] 2 Ch. 59, 
81, C. A. Xotonly a partner’s agent 


))ut the partner liimHoif might at need 
Ik* restrained from noting copies or 
extracts made in the exereise of a part¬ 
ner’s right for purposes hostile or in¬ 
jurious to the interests of his firm: 
Tre(jo V. Unnl [1896] A. C. 7, 26, Lord 
Davev. 


263 
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(3) when a partner, other than the partner suing, has 

done any act by which the whole interest of 
such partner is legally transferred to a third 
person: 

(4) when any partner becomes incapable of performing 

his part of the partnership contract: 

(5) when a partner, other than the partner suing, is 

guilty of gross misconduct in the affairs of the 
partnership or towards his partners: 

(6) when the business of the partnership can only he 

carried on at a loss. 

This section represents witjj substantial accuracy the established 
English practice, and P. A. s. 35 has followed it with some little 
specifying and amplification. In England a partner’s bankruptcy 
worto a dissolution without the action of the Court. 

Sub-8. (3): Transfer of partner’s share by operation .of law.—The 
share of a partner in partnership business is “ saleable property ” 
within the meaning of s. 266 of the Code of Civil Procedure (/), and 
may, therefore, be attached and sold in execution of a decree agMst 
him (g). Such a case is within the spirit, if not the letter, of the 
present sub-section. 

Sub-8. (5); “Gross misconduct.”—These words are perhaps not the 
moat apt to cover all the circumstances in which “ such a state of 
feeling may arise and exist between the partners as to render it im¬ 
possible that the partnership can continue with advantage to either.” 
It seems that in such o case either partner may claim a dissolution 
(i). The Indian Courts are not likely to decline jurisdiction ; they 
might be astute, at need, to bring the facta within sub-s. (6). 

Sub-8. (6): Business carried on at a loss.—When the business of the 
partnership cannot be carried on except at a loss, the Court may, 
in its discretion dissolve the partnership before the expiration, of its 
term. If the trial judge orders a dissolution neither capriciously nor 
without disregard of legal principles, the exercise of the discretion 


(/) Now Code ot 1908,«. 60. (ft) Lord Ceime, Atwood r. Maudt 

(y) doffal Chundw v. lomr Chunder (1868) L. R. 3 Ch. at p. 373. 

(1893) 20 Cal. 693. Cp. P. A. b. 23. 



DISSOLUTION OF PABTNEESHIP BY 8IV 

PROHIBirioN OF BUSINESS. 

is not open to review upon appeal (i). A contract between a partner 
and bis co-partners for remuneration to the former for the management 
of the partnership business by a commission on tlio sale, during his 
lifetime, does not, in the absence of any express agreement to that 
effect, imply a renunciation of the right of the co-partners to dis¬ 
solve the partnership if they iiiid that it cannot be carried on except 
at a loss; nor docs it imply an obligation to pay the managing partner 
com]xms[ition in case the partnership is dissolved for that reason (j). 

Eescission for fraud.—bike any other contract, a contract of 
partnership may be rescinded on the ground of fratrd or irrisrepresent- 
atiorr. In Errgland it is expr-essly provided that the par-ty entitled 
to rescind is entitled to full rcirnbnrserrient and indemnity: see 
P. A. s. 41. This enactment is ^outlded on, and ebrsely follows a 
decision of .Sir E. Fry's, in which the plaintill, having been indttced 
by fraud to buy a share of a business, clairricd rescission and indem¬ 
nity besides dissohrtion, and was held “entitled, in respect of the 
purchase-money which he had paid, lo a lien on the .sitrpltts of the 
partnership assets, after satisfyiirg the partnership debts and lia¬ 
bilities,” and also to stand in the place of jrartnershi]) creditors to 
whom Ire might have made any paymerrts for debts of the iirnr {k). 

, , 255.—A partnerslrin is in nil cases dis- 

•Dissolution of 

partrrcnihiii try pro- solvcd l>y its Intsiiiess Iteiiig irroliibited by 

liiliition of husiiioss. 

law. 

This W’ould not apply to the ease of part rrnly of a firm's busi¬ 
ness bccoirring irnlawful; trading with .a particular country, for 
example, might very well be interrujited and forbidden by^war 
while trade with other countries was lawful and within the ^ope 
of tiro partnership. In itself the rrtle its elenrentary. Cp. a. 23. 

Where a partnerslrij) carrying on business in liritisli territory 
is rli.ssolved by one jiarfner becotcring an alien enerrry, and the British' 
partner continues to carry on the busirtess, the enemy partner is 

(i) Jkhmat-Vn-}i'mn Ikgaui v. ap|ieal from (1871) 8 D. H. C. 0. (J. 
Price (11)18} L. U. 45 1. A. 01, 42 JJom. 2(J0. 

380. ((■) J/i/cocfc V./ItfifAon (1879) 13 Ch. 

(j) Comsjee v. Lallhhoy (1870) 1 D. 384. 

Bcrtii- 108; L. R. 3 Iml. Ap. 200, in 
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S*. entitled to share the profits made after dissolution by the use of 
166-867. Ju 3 capital, payment being of course suspended during the war (1). 

256. —If a partnership entered into for a fixed term be 

continued after such term has expired, the 
gaSdpartners lights and obligations of the partners will, 
in tlie aiJsence of any agreement to the 
■™iredTnto"* contrary, remains the same as they were 
at the expiration of the term, so far as 
such rights and obligations can be applied to a partnership 
dissolvable at the will of any partner. 

P. A; 8. 27, which is slightly difl'erent in wording, but to the 
same cllect, adds tliat continuanc^of the business without liquidating 
the partnership alfairs is presumed to be a continuance of the part¬ 
nership. The following provisions have been held applicable to the 
continuing relations of partners holding on after the term: option 
for a surviving partner to purchase a deceased partners share at a 
fixed valuation (m); an arbitration clause («). The following have 
been held inconsistent with a partnership at will: requirement of 
notice a certain time before retiring from the partnership (o); option 
to dissolve the partnership, in special circumstances, on special 
terms (p). 

257. —Partners are bound to carry on the business 

General duties of of the partnership for the greatest common 

partners. advantage, to he just and faithful to each 

other, and to render true accounts and full information of 
all things afiecting the partnership to any partner or his 
legal representatives. 

A clause to this effect was formerly common in partnership 
articles, but it added nothing to the duties of partners as established 

(l) Hugh Stevenson d: Sons v. (o) Fealherstonhavgh v. Fenwid 

AUkngesellschaflJur Carlonnagen- In- (1810) 17 Ves. 307; 11 R. B. 81. 
iustrie [1918] A. C. 239. Ciarfc v. ieocA (1862) 32 Beav. 

(m) Cox V. WiUrngMy (1880) 13 Ch. U ; I Ce Q. J &S.09; 137 B. R. 247. 
D.863. 

(n) QiUell v. Thornton (1876) L.B. 

19 Eq. 509. 
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in Courts of Equity. To tliis head may be referred the right of every Ss. 
partner to have access to the partnership books (separately declared 
by P. A. s. 52, sub-s. (9)) ; it may be e.verciscd through an agent, 
free from reasonable objection, on the agent undertaking not to 
misuse the information he acquires (q). A partner himself must 
not use extracts from the books to the injury of the firm after he lias 
left it (r). 

In a transaction between imrtners for the sale and purclmso of a 
•share in the business, if one of them is better acquainted with the 
accounts than the other, it is his duty to disclose all material facts; 
but the party entitled to such disclosure may elect at any stage to 
waive his right to further informatioi^j,. even if he knows that there 
has been some concealment of facts which he has since discovered, and 
believes that other facts are still concealed (s). In other words, his 
election to allirm the contract, or to compromise his claim if he does 
so elect, is as binding as in the case of any other voidable contract. 

Account to firm 258 ,-- A partner must acconiit to the 

of benolit derived „ , , c i • i r 

from trnii.wiion Ifidu tor ally ueiictit (lerivcd irom a trails- 

aifcctiiic'partner- iv , • .i , i • 

shiji. action atlcctiiig the partnership. 

(a) A., B., and are partners in tiade. (V, witlioiit tho know¬ 
ledge of A. and B., ohtains f<ir liin own sole Ixmotit a Ichkc of the house 
in wliicli the partneiship business is carried on. A. and B. arc entitled 
to ]>articipatc, if they please, in tlic benefit of the lease. [FeiUhtrdoiu 

11 R.R.77.] 

(b) A., B., and <J. carry on business together in partnership as 
merchants trading between Bombay and l/uidon. D., a merchant in 
Tjondon, to whom they make their consignnu-nt.s, secretly allows 0., a 
share of the commission which ho receives upon sucli consignments in 
consideration of C.’s using his intluence to obtain tho consignments for 
him. C. U liable to account to the finn for tho money so received 
by him. 

“ It is clear law that every partner must account to tho fin 
for every benefit derived by him without the consent of hisco-paitne: 


(q) Ikvan V. Wdb [1901] 2 Ch. 69, C. A. Tho settlement held by ti 

C. A. Court to be final was the compromise 

(r) Lord Davey, Trego v. Hunt an action for damages for misrepresent 

[1896] A. <J. at p. 20. tion. 

(tf) Law V. Law [1905] I Ch. 140, 



820 


THE INDIAN CONTRACT ACT. 


Ss. from any transaction concerning the partnership or from any use 
268, 259. i)y of the partnership property, name, or business connection, 
((). This does not make him liable to account for profit made in 
an independent business, not competing with the firms, in which in¬ 
formation he has acquired as a partner has or may have been useful 
to him, not even if his undertaking any such business is a breach 
of the partnership articles entitling the other partners to damages 
or possibly a dissolution («). 

The principle is derived from, or identical with, that which we 
have already met with in the law of agency (ss. 21C, 218, above). 

In illustration (a) the result would probably be the same even 
if A. and B. had previous notice of C'.’s intention (r). 

259 . —If a partner, without die knowledge and con- 
ObiigationB.to of .the other partners, carries on any 

lirm, of iiartiKi- busincss competing or interfering with 
iiotiiigbiisiriess. tluit of the firm, he must account to the 

■ firiji for all profits made in such business, and must make 
compensation to the firm for any loss occasioned thereby, 

This is a fundamental rule similar in principle to that of the last 
section, and their application is not always easily distinguishable. 
One or more persons may, with knowledge and consent of all parties, 

■ be members of two distinct firms carrying on a similar, it not a 
directly competing, business, as whore the two undertakings are a 
morning and an evening newspaper. In such a case members of firm 
A. who also belong to firm B. arc 'not entitled, though a majority 
m A., to use A.’s special information for the puqxises of B. 
(mi). There may be an express agreement not to. engage in any 
business whatever other than the firm’s irrespective of competition. 
Breach of such an agreement, however, does not make the partner 
breaking it- liable for an account of profits (a). In fact, an agree- 


(t) Lindley, L.J., Aas v. Benham M. G. 787, 807; 114 R. R. 330, 340. 
[1891] 2 Cli. 244, 255. («>} QlasHngtnn v. Thmiies (1823) 1 

(«) Dmnv. MccdowelliWS) 8 Ch. S. & St. 124; 24 R. B. 153- 
Biv. 346; Aas v. Benham, [{ist note. {x) Note («), above. 

(v} Clegg v. Edmondson (1857) 8 1). 
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ment so expressed is only equivalent to the more usual form by Sb. 
which the promisor undertakes to give his whole time and attention 259,880. 
to the partnership business. 

260.-A coMtinuiiig giiannitec, given either to ii 
Ki'voration of fimi Of to ii .'liii'd iicrsoit, in rospeet of the 
ramre'i'iv dmnjom transaction.s of ii film, is, in the ulisenee of 
*'™' agreenient to tlie (auitrary, revoked as to 

future transactions by any (hfinge in tlie constitution of 
tl'.e linn to widch, or in respcc t of the transiiction.s of wliich, 
sucli guarantee was given. 

This soctinn is practically a redrafting of 19 & ‘20 Viet, e, 9 
(Jlorcautiie Law Aiueuduieiit Act, ISSO), s. 1, and has been adopted 
almost word for word in P. A, s. 18, the original enactment (wliich 
was in allirmance of c.vistiiig larv) (y) being repealed by s. 48. 

The agreement to the contrary required to displace tire effect of 
this section must be clearly shown. It is not implied in the mere 
fact that the guarantee is given to a firm whose rranie has ceased to 
describe its existing luenrbcrs, and is to sccirrc tire balance of a current 
account Such an intention may be apparent from other circum¬ 
stances. A bond given to trustees to secure the faithful service 
of a clerk to an incorjioiatod insurance society having a large number . 
of members, “ some of whom might bo changed before the wax on 
the bond was cold,” was held enforceable without regard to the 
identity of the members for the time being, the purpose being clear 
ind the interposition of trustees removing any formal difficulty 
»bout parties (a). A case of tills kind can hardly occur in modelji 
practice. 

The one Indian decision reported on this section is in a plain 
:ase. A. becomes surety to the firm of “ N. C. Mookerji ” for B.’s 
xinduct as cashier to the firm. The constitution of the firm is sub- 


iy) There was a corrcHjKJnding enact- (?) Backhouse v. Hall {ISQ5) 6 B. 
neiit lor Scotland, the intention being & S. 507. 

0 make the law of Oreat Britain uni* (a) Metcalf Vs Bruin (1810) 12 East, 
orm beyond a donbt. See per Black. 400; 11 R. R. 432. 

!)um, J.,*in the case next cited. 
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Ss. sequently changed, and its name is altered to “ N. Mookerji & Son.” 

J60-862. A. is not liable for B.’s defalcations subsequent to the change {b). 

261.—The estate of a partner who Jias died is not, in 
Non-iiaHiity ot the atsence of an express agreement, liable 
cSo/rahraLt in respect of any obligation incurred by 
obligation.,. the firm after his death. 

Cp. P. A. 3.36 (3). It is immaterial if the obligation was incurred 
towards a creditor who believed the deceased partner to be living 
and a member of the firm (c). 

“ It may be taken as a general proposition that the estate of a 
deceased partner is not liable to third parties for what may be done 
after his decease by the surviving partners ”; but a partner may 
authorise his executors to continue the business after his death, and 
may thereby make his whole {(i) estate liable to indemnify them for 
debts contracted in so doing (c). The principles applicable in these 
cases are really independent of the law of partnership, and even the 
testator’s authority may be dispensed with by the assent of the credit¬ 
ors to the business being carried on ((/). 


The provisions of s. 263 do not override the express provisions 
of this section; hence where money is borrowed by smviving partners 
to pay for and take delivery of goods ordered by the firm in the life¬ 
time of the deceased partner, the estate of the deceased is not liable 
for the debt. All that the creditor is entitled to is a perso¬ 
nal decree against the surviving partner and a decree against the 
partnership assets in the hands of tho.e partners (/). 

262.—Where there are joint debts due from the 
Payment of partnership, and also separate debts due 
andofscpaiato*’’ partner, the partnership pro- 

perty must be applied in the first' 


(6) Neel Comul Mookerjee v. Bipro 
Dasa (1901) 28 Cal. 597. The only 
question really argued was whether the 
defendant was liable on an independent 
personal guarantee. 

(c) llouUon's Cm in Devaynea v. 
Nobk,elc. (1816)1 Her. . 629, 016 ; 
16 R. R. 161,169. Nothing in the 


English Act affects the authority of this 
decMon: Friend v. Young [1897] 2 
Ch. 421,428. 

(d) Dome v. Gorton [1891] A. C. 
190. 

(c) Lindley, 710. 

{f)SesUAnmalT. Vuiravan Chettiar 
1918) 35 Mad. L. J. 669. ■ 
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instance in payment of the debts of the him, and, if there 8.1 
is any surplus, then the share of each partner must be 
applied in paymeiit of his separate debts or paid to him. 

The separate property' of any partner must be applied 
first in the payment of his separate debts, and the surplus 
(if any) in the payment of the debts of the firm. 

This is an English rule of administration in bniikniptcy -which 
was already fixed in the second quarter of the eighteenth century 
(g). “ It has long been settled in bankruptcy that the joint estate 
is to be applied in payment of the joint debts, and the separate estate 
in payment of the separate debts, and surplus there may be of 

either estate being carried over to the other..\ccording to 

this rule, .... joint creditors cannot touch the separate estate 
until after payment in full of the separate debts. They take the 
surplus only after payment of those debts ” (/«). The rule is establi¬ 
shed in all or nearly all common law jurisdictions, and is embodied 
in the English Bankruptcy Act of 188S (s. 40); but no one seems 
to know the original reasons for its adoption. It is generally dis¬ 
approved on principle as unduly favouring separate at the expense 
of joint creditors, and it docs not agree with mercantile usage or 


(g) Lindley, 811. 

(/{) Turner, L.J., Lotlge v. Prichard 

(is():t) 1 Bo a. J. & s. m, m, cu: 

137 R. R. 310,317, 31R. See furt^her 
Ridgwaij V. Clare, {\H5-i) 19 Beav. Ill, 
115; 105 R. R. 80, 83. The Master of 
the Rolls’ statement i.: thus Kummed up 
in the liead-note 

“Tlio di-sUnction between joint and 
separate assets is not restricted to the 
cases of a distribution under a bank¬ 
ruptcy or insolvency: itapplic.s equally 
to tho case of the administration of 
assets of deceased partners. 

“In the administration of the assets 
of a deceased partner, where both part- 
nem are solvent, there is no distinction 
made between joint and several credi¬ 
tors; tl^y are all paid, and in taking 
the partnership accounts, the joint debts 


thus jiaid will bo allowed in account by 
tlio surviving partner. 

“If tho estate of the deceased partner 
b<'insolvent, and that of the surviving 
partner solvent, the joint creditors will 
naturally go against tlio surviving part¬ 
ner, who will then be a creditor agaSst 
the separate estate of the insolvent 
partner for the amount paid by him to 
tho joint creditors beyond his share. 

“ If both tho deceased and surviving 
partner are insolvent, then the joint 
creditors must resort, in the first in¬ 
stance, to the joint estate, and can only 
go against the separate estate of each 
partner after tho claims of his separate 
creditors have been satisfied. 

“ If both partners die before admihis* 
tration takes place, the rule is the 
same.” 
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Bs. with the laws of other nations (»). Probably the framere of this 
’ ■ Act thought it better to preserve the certain good, so far as it goes, 

of uniformity with English law than to enact a rule more just in 
itself, but divergent. 

The present section is not limited to the case of insolvency, and 
seems to include by implication the right of every partner, which 
belongs to the class of equitable (not possessory) liens and is commonly 
called partners’ lien, to have the partnership property duly applied 
when a dissolution takes place, from whatever cause. This right 
is separately declared by P. A. s. 39, It is available after dissolution, 
as between the partners, against one partner who has taken over 
the assets and business of the fimr, but not against former assets 
in the hands of a purchaser or mortgagee. The continuing partner 
is bound to apply the remaining assets in paying the partnership 
debts, but a purchaser from him in the ordinary course of business 
deals with him as owner, not as partner, and is not accountable for 
the application of.his money (j). If, however, a survmng or con¬ 
tinuing partner makes fresh acquisitions of property in the course 
of carrying on the business after dissolution, the property so acquired 
is not subject tb the claim of the other partners nr their executors, 
and they will not, in the event of his becoming bankrupt, be entitled 
to dispute the claim of his creditors thereon (/!>). 

Continuance of 263 .- -Altera dissolution of purtner- 

oMgluionsrito”'"' the right.s and obligations of the 

dissolution. partners continue in all things necessary 

for winding up the business of the partnership. 

This was no doubt meant to express English law, and does so 
if it be, read rvith sufficient emphasis on the word “ necessary.” As 
declared by P. A. s. 38, the authority of partners continues “ so far 
as may-be necessary to wind up the aflairs of the partnership, and to 
complete transactions begun but unfinished at the time of the dis¬ 
solution, but not otherwise.” Thus any generally acting partner 

(•) Lindley, 815,816; Pollock, 161. [19061 2 Ch. 427, C. A. 

(j) lie Langmead's Trustee, 20 Beav. (J!;) Payne v. Hornby (1858) 86 Beav. 
20; 7 D. M. G. 353; Re Bourne 280,280. 
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may sell or pledge partner.diip projierty to satisfy au obligation of 
tie linn incurred before dissolution (I). A surviving partner has 
no ]K)wer even in the course of winding up to renew a promissory 
note in the name of the firm so as to bind the estate of the deceased 
l)artner. Tln^ contnnv view (iii) taken by the High Court of 
Hombay is. it, is snbmitte<l, erroneous; l!ui where a partnership 
is dissolved on the terms of om; jiiirtner taking over the business and 
assets, the ]iai'tnei who has taken them aeconlingly has no autliority 
to bind the outgoing ])aitner by making negotiable instruments in the 
name of the old linn (n). 

A retiring partner may give special and larger authority, how¬ 
ever, if he f hinks lit. and this may I'ather be expi'cted whili! t he «ind- 
ing up of a business is actively procea'ding. heaving assets in a 
continuing partner's hands tor tlu; pmpose of winding up the eoncern 
is dilfcrenl from turning over the wlch! fuHire henedit and jesponsi- 
bility to him as a pairchaser («). The executors of a deceased prartner 
arc iKjt entitled, on dissolution of the prartnei' hip), to join the sm vi\-ing 
partners in the wiiufing np, but they have a right to inspn'ct pind 
challenge the accounts (p). 

Suit by a surviving partner for debts to Arm. The ipncstion 
whether the repnesentatives of a deceased piaitner are necessary 
p.atties to a suit for the recovery of a, debt which became due to the 
lirrn in his lifetime li.as been considered under s. 4.5 (prp). T<ll, TO'd 
above). 

Use of partnership name.—.A surviving prartnor, while, he has 
authority to act for the best interc.st of the business, is bound not to 
act in sneh a manner ii.s to destroy any piart of its value. It is rpui 
settled in onr modern law that the goodwill (see p. 808 above) is i 
asset of the firm and does not. as once suprprosed,survive ” to t..- 
continuing partner alone. “ If, then, it is not ppcrraissiblo for a 
surviving partner to apprropriate to himself the goodwill of the part- 

lip Ihikhnrl v. Dram (1853) + Ad. 172 ; 38 It. It. 337. 

I). .M. G. .542 ; 102 R. R. 20«. (o) HiiM v. Wintrr (1838) 4 .M. & 

{m) Mnrtcandrai v. Fircndrarai (1917) W.454; 51 R- R. 678. 

19 Bom. L. R. 837, 842. See 8. 261 {p) Shiilhap]}rt v. Shivalingappa 

and notes thereto. . fl899) 1 Horn. L. R. 42. 

(ft) Heath V. Sansam (1832 ) 4 B. & 
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S. 263. nerehip business, it follows that he ought not to do so, and in case of 
necessity would be restrained by the Court, pending a sale of the 
goodwill for the benefit of the partnership, from doing any act in 
excess of hts rights which, if not stopped, would enable him to obtain 
the goodwill or any part of it. For example, though a surviving partner 
is within his rights in carrying on a similar or rival business, he could, 
in my opinion, be restrained from carrying on that rival business in 
the name of the partnership firm so as to lead to the belief that he was 
carrying on the partnership business, or so as otherwise to appropriate 
to himself the goodwill of that business ” (y). Certainly one partner 
may bo restrained from using the firm-name or the firm’s property 
to do business for his own exclusive profit pending the liquidation 
of the partnership affairs (r). After dissolution and liquidation of a 
firm there is no exclusive right to the use of the old name ludc.ss it 
has been so agreed; bnt it must not be used so as to expose a 
former partner to liability on the grotmd of “ holding out" ( . 1 ). 
Whether there is any srrbstantial risk of that kind is a question 
of fact in each case. 

Duties between continuing and outgoing partners.—Various and 
often complicated questions have arisen where a retiring or deceased 
parf.ncr's capital has been left in the firm’s business without any 
settlement of accounts. Provision is made for these cases, in accord¬ 
ance with the result of a lorrg series of authorities ((), in P. A. s. 
i~. If there is no special agreement the outgoing partner or his 
representatives may claim at his or their option “ such share ot the 
profits made since the dissolution as the Court may find to be attri¬ 
butable to the use of his share of the partnership assets ” (but 


(q) Romcr, J., lie David and 
Matthews [1899J 1 Oh. 378, 383, where 
it is further pointed out that certain 
earlier decisions, apparently to the con¬ 
trary, arc not now to be relied on. 

(r) Turner v. Major (1862) 3 Giff. 
442; 133 R. R. 162. 

(s) Burchell r. Wilde [1900] 1 Ch. 
651, C. A. 

(t) The principal decisions are 
Browa v. DeTastet (1821) Jac. 284 ; 


23 R. R. 59; Crawshay v. Collins (1826) 
2 Russ. 325; 26 R. R. 83; Willeitv. 
Blandjord {lUl) i Ha. 253; 68 R. R. 
61, approved in Simpson v. Chapman 
(1853) 4 D. M. & G. at p. 171; 102 R. R, 
70; W&lderburn v. Wedderburn (1855-6) 
22 Bear. 84, 123; 111 R. R. 267,290 ; 
Turner v. Major (1862) 3 GifE. 442; 
133 R. R. 162; Vyse v. Foster (1874) 
L. R.7H. L. 318. 
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experience is not favourable to this method) or interest at 6 per cent. Ss. 
on the amount of the share (»(). But the due exercise by the conti- 284 
nuing firm of an option (such as is often given by partnership articles) 
to buy out the share of the late partner excludes any fmther claim 
to an account of profits. The existence of such an option has no 
effect if it is not exercised in accordance with its terms. Further 
and more complicated questions may arise if a eontimiiiig ])artner 
is personally responsible as executor or trustee to the ])ersons bene¬ 
ficially interested in the late partner’s share ; his liability in that 
capacity mu.st be carefully distinguished from that which he may 
incur simply as a partner. Case.s of thi.s hind can hardly occur except 
where a deceased partner's capital has been disiKised of by a will of 
the English type (e). The principle is “ that a trustee or executor 
who uses trust-money in trade must account for fhe i)r(itits which 
he makes by that use of it ” (w). 


Apart from any such special relation as just mentioned, surviving 
or continuing partners arc not, in the in,accurate phrase which .at one 
time was current, trustees for an o\itgoing partner or a deceased 
partner’s represcJitatives. Whatever is duo on that account is a 
debt and nothing else than an ordinary debt, “ a due accruing at 
the date of the dissolution nr death ” ; so P. s. l.'i expressly declares, 
in accordance with English law- as settled more than a generation ago; 
and as such it is subject to the ordinary law of limitation of ait ions (a;)- 


264. —Person,s doaliiig with u firm will not l)t! aflented 
by a dissolution of which no jmhlic notice 
has been given, i.idess they themselves had 
notice of such dissolution. % 


Xolico of dis- 
.solution. 


■What notice required.—This section focks, on the face of it, as if 
it had been intended to simplify the English rule and abolish its 
distinction between old and new customers of tbc firm; but author!-' 
tative interpretation, so far as it has gone, is otherwise. 


(«) Ahmed Mimji v. Ilathim Khra- TruBlsActllof 1882,s.88,illust.bandf. 

lira (1915) L.E. 421. A. 91,42 Cal. 914. (w) L. R. 7 H. L. at p. 329. 

Seeindian TrastsAct,1882,8.88,111,(1). (*) Ktiox v. Oye (1872) L. R. S 

(a) Vyee v. Foakr. not* (!) above H. L. 656, see per Lord Wcstbnry at 
is the leading authority. Cp. the p.675. 
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264. The English law requires that the old customers, who afe known 
to the firm as laving dealt with it, shall have actual notice, w'hkh is 
eoininouly given hy circular. But, as regards prsons who have 
not dealt with the flnu (or, in other words, the general public), 
it is impossible iu a large community to give any specific notice; 
and therefore, as regards them, the most efiectual public notice is 
all that can be required. In England notice published in the Imdon 
(luzrlle is suffreient (P. A. s. IIG). It is doubtful, however, whether 
in India the publication of a notice of dissolution in the Gomnment 
(lazellr, is always sullieient public notice for the present puqrose. 
As far back as the year 1882 the High Court of Calcutta was 
confronted with the problem of asccitaining the tine meaning of 
this .section (i/). It was eontended in that ease that the meaning 
of file section wa-s that poisons dealing with a firm, whether old or 
new eiiatomers, were to be bound, in the absence of actual notice 
to t,belli, by public noliie ol the dissolution, and that Ihc distinction 
olitaining iu English law ,as to the character of the notice in the ease 
of old and new elastomers was done away with. The (.'ourt, 
however, stated that, 11 it was the intention to introduce such a 
serious ehaugc into the law, the language used would have been 
mueb more clear, and it was bold that, no express notice of the 
retiremeuf, of the. defendant liaving been given to the plaintiff, 
who was an old customer of the firm, the defendant was liable to 
him, though the notice ol dissolution was published in four local papers. 
As to what is puhlic notice, the Court staled that it must depend 
upon circumstances, upon the locality, and' whether there are any, 
and what, uewspaiicrs in circulation there, or upon what ai'c the 
usual means of giving public notice in the neighbourhood ( 2 ). 

“ Persona” dealing with a firm.—This expression means “persons 
who have been in the hahit of dealing with and at the time of the 
dissolution were contemplating further dealing with the firm, on the 
faith of the firm remaining the same as that wiith which their dealings 
commenced ” (a). 

Dormant partner.—According to the English law if a dor¬ 
mant partner (ie., one not known to be a partner) retires from the 

(y) Chundee Churn »v. Eduljee (a) Oorio v. VallabAdas {1915) 17 

U Cal. 678. ‘ Bom. L. R. 762,705, per Beaman, J. 

U) 8 Cal. at p. 684. 



WINDING UP BY COURT. 


829 


firm, though it be without notice to the customers of tlic firm, ho 
cannot he held liable for partnership debts contracted after his re¬ 
tirement, the reason being that he never was known to be a partner 
and no notice therefore was necessary. The same view has been 
taken by the Indian Courts in a large number of cases (b). In a recent 
Bombay case, Beaman, J., exjiresscd tho opinion that the present 
section ap))licd to a dormant partner as well, and that if no notice 
of dissolution was given, he would be liable in res]X'ct of obligations 
incurred after his rclirement (c). We cannot agree with this, for 
the only ground on which a retired partner can be liable is that 
credit was given to him as an ostensible jiartner. 

265 .—Wliere a j)ai:tiicr is entitled to elaini a dissolution 
Win,lias by Bartin'vsliip, or '.vhere ii iiactners!,ii> 1ms 

I'ourt ou dwsolu- teriniiiated, the Court may, in the absence 

tioii or aftc'r teniii- . 

““‘i'jn. yf ui,y cojitraet to tlic contrary, wind up 

the I'/tisiness of the ])artnersln]), provide for tlie payment 
of his debts, and distribute the surplus aeeording to the 
sliares of the partners res])ectivcly {d). 

Anthndment.-i-This section is printed as amended by lliii Indian 
Contract Act Amendment Act lU of lS8(i, s. 1. 

Old Section.— The section as it originally stood ran as follows: - 

“ fn the absence of any contract to the contrary, after the termina¬ 
tion of a partnership, each partner or his representatives may iijiply 
to the Court to ryind op tlie business of the fimi, io pmvide for the 
payment of its debts, and to distribute the suiplus according to t^e 
shares of partners resjjectively. 

“ Explanaliou.— 'l'hii Court in tJiis section means a Court not 
inferior to the Court of a District ihalgc within the local limits of 
whose jurisdiction the place or jirincijial place of bu.sine.s,s of the. 
firm is situated.” 


(/j) Ituiimamix. Ka'J'ir liibi L. K. 

Mad. 492; JfaMmul AH v. Luchmi (c) (hrio v. Vallahhdas 17 

*V<jra<»i flWiS) I'urij. Hoc,, no. To; iktm. L. II. 702. 

Gnacfs v. Panhotain (1903) 5 Bom. (d) Cp. i’. A. 3.39. 


Ss. 

264, 265r 
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8.865. Under the old section it was held, on the one hand, that the 
section i/sts only ancillary to the ordinary suit for winding up the 
affairs of a partnership, and did not take away the ordinary right 
of suit in any civil Court having jurisdiction to have the accounts 
of the partnership taken (e). On the other hand, it was maintained 
in several cases that the proceedings imder that section could only 
be instituted in the Court of the District Judge and not any Court 
subordinate thereto {/). Further it was necessary under the old 
section that there should be a previous dissolution of partnership 
in order to give jurisdiction to the Court to wind up the partnership 
(g). This, however, is not necessary under the present section, and 
a suit may be brought for dissolution of partnership. 

Suit for account.—No suit will lie, as a general rule, by one 
partner against another for partnership accounts without praying 
a dissolution (h). Such was the rule of English Courts of Equity. 
And when a suit for account is brought all questions arising between 
the partners out of the partnetship transaction should be disjwsed 
of in that suit (i). 

No suit can bo maintained by one partner against another in 
respect of any transaction which forms an item of the paijtnership 
account, for such a suit would, from its very nature, involve the taking 
of the whole partnership account, and this can only be done in a suit 
for an accoimt (j). Thus one partner cannot sue for money lent 
by him to a firm of which he is a member; for the advance is but an 
item in the partnership account (k). But the suit will lie if it is 


(c) Javali Jiat/mami v. tSathanu 
bakam (1877) 1 Mad. 340; Lucfiman 
Loll V. Ram Lall (1880) 6 Cal. 521; 
Hashax.Ragho (1881) 6 Bom. 165. 

(/) Ramayya v. Chandra Sekara 
(1882) 5 Mad. 256; 'Prosad Doss y- 
Russick Lall (1881) 7 Cal. 167; Ram 
Chundtr V. Manick Churtder (1881) 7 
Cal. 428; Juggut Chunder v. Rada 
mh(im) 10 Cal. 669. 

((^) Sorabji v. Dul(d>}d)hai (1880) 5 
Bom. 65. 

(&) Qolla Nagabhushanam t. £ana> 
kola (1864) 2 M. H. C. 28; Kassa Mai 
V. Qopi (1888) 9 All. 120; Damodara 


V. Subraya (1917) 33 Mad. L. .J. 509. 
See also Lindlay, 592, 595*597. 

(t) Lalbhai v. Kavasji (1871) 8 B. 
H, C. 0. C. 209; Keshav v. Raya'pa 
(1875) 12 B.H.C.165. 

(j) Bbagtidas v. Oliver (1872) 9 B. 
H.C.418. 

{k) Riistomjt v. Sl^eth Purshotamdes 
(1901) 25 Bom. 606. Nor caa one part, 
ner sue another for money received by 
the latter on behalf of the firm, but not 
accounted for by him to the firm : 
Shut Nalh Das v. Qirish Chandra 
{1907) 11C.W.N.311. 
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brought on a transaction which does not involve a general account S- 
)f all the partnership dealings. Thus one partner can suo his co-part- 
lers for contribution in respect of moneys borrowed by him under 
m express agreement with them for the purposes of the partnership 
vithout also asking for a general account (1). Similarly “ when two 
wtners borrow from a bank on their joint promissory note, and 
tpply the money borrowed to the partnership concern, and one of the 
partners is compelled to pay more than his sluire of the debt, the 
;ransactions have been considered to be separate and altogether dehors 
;he partnership, and as such capable of sustaining an action for eontri- 
mtion ” (m). On the same princijile if parlne a borrow money from 
i stranger for starling the partnership business, and a decree is obtained 
•ly the creditor again.st the partners and c.xecuted against one of 
hem only for the full amount, he is entitled to contribution from his 
:o-parf ners (>/}.• And one partner may likewise sue another for ad¬ 
vances made by him not to the partnership concern, but to the other 
rartner in respect of what he is to contribute to the joint capital (o). 
iimilarly, asuitis maintainable by one partner upon a frmnmnry note 
'iven to him by the other partners in rcsireet of an advance made by 
lim to the firm, and it is no answer to such a suit that if the general 
tccounts of the partnership were taken, nothing would be found 
lue to him (p). Upon the same princi))le if A. and li. enter into a 
partnership under air agreement that the whole capital should be 
rrought in by A. and that B. should hand over to A. all moneys receiv- 
id by him in the cotuso of the partnership business irrespective of 
he state of the general account, A. tan maintain a suit against B. 
or moneys received by B. but not handed over to A. (q). But where 
in individual is a common partner m two firms, no action can be 
rrought by one firm against the other upon any transaction between 
hem so long as that individual continues to be a common partner. 


(i) Ihirga v. tfojftii (1898) 2(i Cal. 
154. 

(m) Subbarayvdu v. Adinaruyudtt 
1894) 18 Mad. 1.34, 135; Dayal v. 
Khalav (1875) 12 B. H. C. 97, 107 ; 
Darj/a Prosonno Bose v. Rayhti Natli 
SoM (1898) 26 Cal. 254. 

(a) Labau ^ardm v Choyen (1911 
.9 Cal. W.N. 768. 


(o) 25 Bout. 600, mrira- 
iji) Vallam Kovdv, v, Malvpeddi 
(1908) 31 Mad. 343, diatiaguishing 
Bttdomji V. Shelh Purehotamdas (1901) 
25 Bom. 606. Sco also Bamnath v. 
Pitamher (1916) 43 Cal. 733,740-741. 

(g) Karri Venkata Reddi v. Kottu 
Xarasayya (1908) 32 Mad. 70. 
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8. 265. Tliis doctrine, however, does not rest upon any principles of the law of 
partnership, but is founded on the elementary rule of procedure that 
the same individual, even in different capacities, cannot be both a 
plaintiff and a defendant to one and the same action (r). 

.4 partner whose remedy against his co-partner for a general ac¬ 
count is barred by limitation can recover his share of a particular item 
of assets received after the dissolution of the partnership. But it is 
open to the defendant in such a suit to ask the Court to take accounts 
with a view to showing that the plaintiff had received more than his 
share in the partnership assets (s). Similarly a partner who after the 
dissolution of the partnership has been compelled to pay a debt due 
by the partnership can maintain a suit for contribution against his 
co-partners, even though a suit for a general account is barred by 
limitation {{). 

Appointment of receiver—In England the effect-of appointing a 
receiver is, to the extent of the authority delegated to him by the 
Court., to exclude every one else from exercising the authority of a 
partner, whether usual or specially regulated by agreement; and 
if he is also appointed manager, the whole control of the business is 
transferred to him, subject to the directions of the Court, whose officer 
he is. Hence a receiver is seldom appointed when a dissolution is not 
contemplated (a), though it can be done (»), and a manager never {wj. 
Where the partnership is already ilissolved, it is almost a matter of 
course, though not a matter of right, to appoint a receiver at the 
instance of a partner (*), Where one or more partners are bankrupt, 
it is the practice of the Coiut to appoint the solvent acting partner 
receiver and manager, requiring security in its discretion. It is not 
considered desirable, as a rule, to separate the offices Of receiver and 
manager, though the Court h.as jmwer to do ,so (>/). On the other 
hand, where the partnership is not yet dissolved, the appointment of 

(r) 25 Bom. at p. (>1-. See now the 71); 87 H. It. 15. 

Code of Civil Procedure, 1908, 0.30,4. y. fc) Co/id v. Harm (1828) T. k R. 

(s) Mmiwiji V. Rushiiiji (1882) 0 4y(),517; 2t R.11.108,125,195. 

riom.028; Sohkanadha v. Sokkaiuidlm /w) Liiidloy,(ill. 

(1904) 28 Mad. 344; TliiruvetKjadu v. • (x) Pini v. Ronmoni [1892J 1 Ch. 

Sadayopa (1910} 34 Mad. 112. 033. 

{1) .Sadhii Narayana v. Ramasmini {tj) C<jUins v. Rarktr [1893] 1 Ch. 
Aiyaiujar (IIJOS) 32 Mad. 203. 578. 

(it) See Hall v. Hall, 3 Mac. & G. , 
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a receiver is not an ordinary incident of an action for dissolution. 
“ The due winding up of the affains of the concern must be endangered 
to induce the Court to appoint a receiver of its assets ” (t). There 
must be fraud or gross misconduct of some kind («), or wilful denial 
of the complaining partner’s rights (h), or persistence, under colour 
of right, in conduct endangering the assets (c). In such cases the 
Court will act cither before or after a dissolution. “ As, in the ordi¬ 
nary course of trade, if any of the partners seek to exclude 
•another from taking that part in the concern which ho is entitled to 
take, the Court will grant a receiver, so in the course of winding up 
the affairs after the detennination of the partnership the Court, if 
nece.ssary, interposes on the same principle” (il). The jurisdiction 
“ is founded on the common right of persons who are iidercstcd in 
property cvhich is in danger to apply for its protection ” (c), and 
even a doubt as to the legality of the partnership or its objects will 
not hinder the Court from preserving the property in the meantime 
(/), or enable a defendant to use such a technical objection to deny 
all relief to the plaintiff {(/). The appointment of a receiver does not, 
of course, conclude any ultimate question. 

A receiver and manager is an officer of the Court, and does not 
succeed to the personal fiduciary relations of partners. Accordingly, 
if he becomes entitled to an indemnity for cxpen.se.s of management, 
he can look only to the assets under the control of the Court (4). Ho 
will not be restrained from dealing on his own account with customers 
of the firm, or competing with a purchaser of the business, doing no¬ 
thing inconsistent with his employment wliile it lasts (i). A partner 

<r 


(t) Lindloy, 617. 

(o) E.ij; Smith V. Jtfjc.i (1811} 4 
Beav..W3;5r)R. R. 149. 

(&) Ihh V. Huh (1841) 4 Bcav, 369; 
r>5 R. R. 107. 

(c) Madgicick v. Wimble (1843) 6 
Reav. 495 ; 63 R. R. 155, wlioro sur¬ 
viving partners insisted (apparently in 
good faith, on tjieir construction of the 
articles ) on keeping a deceased part¬ 
ner’s assets in the business. 

{d) Lord Eldon, v. Greenwood 
53 


(1818) 1 fiw. 471, 481; 18 R. R. 118, 
123. 

(e) Knight Rruce, L..T., Evans V. 
Coventry (IS.')4) 5 1). M. U. 911, 916, 
104 R. 343, 347. 

(/) Sheppard w, O^cw/ord (1855) 1. 
K.&.I.491: 103 R.R.203. 

(g) Hale v. //ole, note (6), above. 

(A) Boehm v. Qoudall [1911] 1 Ch, 
155. 

(i) Re/nii/t(1888) 40 Ch.D.49. 


S. 265. 
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appointed receiver by tbe Court on the usual terms is entitled as 
such to his remuneration and costs out of the assets in his hands 
although as a partner he is in debt to the firm and unable to pay (j). 
His position as an officer of the Court is independent of the state 
of his accounts as a partner with the firm. 

It is not thought useful to enter on administrative details of 
English practice, which are probably not applicable and certainly 
not binding in Indian Courts. 

Receivers in Indian practice.—The power of Indian Courts to 
appoint a receiver is now defined by 0. 40, r. 1, of the Code of Civil 
Procedure, 1908. Under that rule a receiver may be appointed 
“ where it appears to the Court to be just and convenient.” The 
High Court here in their original jurisdiction possess the same powers 
with regard to the appointment of a receiver as are possessed and 
exercised by the Courts in England under the Judieature Act (k). 
And when the assets of a partnership are .in the hands of a receiver, 
they cannot be attached by a creditor of the firm without the leave 
of the Court first obtained, as the assets in such a case are in the 
hands of the Court through its officer, the receiver; and such leave 
will not be granted except on such terms as will ensure equality 
between the creditors (I). The Procedure Code of 1908 (0. 40) 
assimilates Indian to English practice. 

Limitation period for a suit for dissolution.—The jieriod of limita¬ 
tion for a suit for an account and a share of the profits of a dissolved 
partnership is three years from the date of dissolution (m); and the 
period is the same even if the instrument of partnership is registered 
(h). But although a suit to take partnership accounts may be time- 
barred, a suit may be brought by the representative of a deceased 
partner against the surviving partner of a firm to recover a share in 


{j) Davy V. Scarth [1906] 1 Ch. 55. 

(it) Jaikimndas v. Zembai (1890) 14 
6om. 431,434. 

(1) Kahn V. Alii JtfoAomed (1892) 16 
Bom. 677; Shidlingappa v. Shanka- 
■appa (1903) 28 Bom. 176. 


(m) Limitation Act, 1908, Sched. I. 
art. 106. Seo Sudarsanam v. A'ura* 
atmAttl«(1901)25 Mad. 149.' 

(n) Vairavan v. Ponmyya^ (1898) 22 
Mad. 14. 
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the assets realised by tlie surviving partner in respect of a partner¬ 
ship transaction within the period of limitation (o). 

Cost in a suit for dissolution.—Under ordinary circumstances, the 
costs of a partnership suit should bo paid out of the assets of the 
partnership, or, in default of assets, by the partners in proportion 
to their respective shares, unless any partner denies the fact of a 
partnership, or opposes obstacles to the taking of the accounts, and 
so renders a suit necessary, when he is usually made to pay the costs 
up to the hearing (p). 

Form of plaint in a suit for dissolution.— See for former practice 
Civil Procedure Code, 1882, »Schcd. IV., No. IKS; as to forms of decrees, 
soe Nos. 132 and 133 ( 7 ); and now Civil Procc<lure Code, 1908, Sched. 
I, App. A, No. 49, as to form of plaint; (Sched. I., App. U, Nos. 21 
and 22 , as to forms of decrees. 

r itdi aiiiity 266 .— 15 xtraordinary partnerships, such 

iiartnerships, incor- as partnerships with liniitcil liahility, incor- 

partnorsiiijis i • • 

and joint-stock porutcd purtncrsliips 1111(1 joint-stock coni, 
uimiianks, punies, shall hc regiiliitcJ liy tlic liuv for the 

time being in force relating thereto. 

Cp. P. .4. s. 1, sub-s. (2). The broad dilference in principle between 
ordinary and extraordinary partnerships is that the former are found¬ 
ed on the mutual confidence of the members, while the latter arc 
composed of a fluctuating number of individuals who put their 
trust, not in one another, but in a governing body—board of 
directors, council, or however otherwise named—appointed unc^tr 
the statutory or voluntary constitution of the society. 

The law relating to extraordinary partnerships is now contained 
in the Indian Companie.s Act VII of 1913 and other special enact¬ 
ments under which companies created for various express purposes 
have been incorporated. 


( 0 ) Menvanji v. Rujflomji (1882) G (p) Ram Chunder v. Manick Chunder 
lium. fi28, 635; Aiyol V. A'Aotov (1875) (1881) 7 Cal. 428. 

12 B. .H. C. 97, 106; JJurtja v. Sarjku Thirukumrmin v. SvOOarai/a 

(1898) 20 tal. 254, 258, 259, following ( 1995 ) 20 Mad. 313. 

Ktiox'I. (7iye(1872)L.R.5H.L.656. 


SB. 

265, 26( 
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fiCilBDULE. 

[Note.—?’A ts Sckduk ftos been repealed by the Repealing and Amending 
19U.1 


Enactments Repealed. 


Statiitcu. 


No. and year of 
Statute. ; 

Title. 

Extent ol Repeal. 

Stat. 29 Car. 1!. 

An Act for prevention of frauds and per- 

Sections-- 1, 2, 3, 4, 

c. 3(r). 

juries. 

and 17. 

Stat. 11 k 12 

To consolidate and amend the law lelat- 

Section 42. 

Viet. c. 21 (a). 

1 

ing to insolvent debtors in India. 



Actsf 


No. iinil Veur of Act. 

Title. 

Extoiit of Rup;‘al. 

i 

Act xni of 1840. 

An Act for the amendment of the law 
regarding factors by extending to the 
territories of the East India Company, 
in cases governed by English law, the 
provisiojis of the slat. 4 Ceo.lV.c. 83 
as altered and amended by the stat. 6 
Cco. iV.c. 94. 

The whole. 

Act XIV of IMO. 

! An Act for rendering a written momo- 
1 randuni necessary t'l the validity of eer- 
tain promises and engagements by 
c.\t<‘ndingtotho territoriesof tho East 
India Company, in cases goterned by 
Englishlaw, the provisions of tho stat. 

9 Geo. IV.c. 14. 1 

The whole. 

Act XX of 1814. 

1 

i 

An Act to amend the law relating to 
, advances bond fide made to agents en¬ 
trusted with goods by extending to the 
territories of the East India Company, 

. in cases governed by English law, the 
provisions of thestat.S & 6 Vict.c. 39 
as altered by this Act. 

The whole. 

Act XXI of im. 1 

An Act for avoiding wagers 

The whole. 

Act V of 1866 (()■ 

An Act to provide a summary procedure 
on bills of exchange, and to amend in 
certain rcsjiccts tlic commercial law of 
British India. 

Sections 9 and 10 

Act XV of 1866. 

An Act to amend the law of partnership 
in India. 

Tho whole. 

Act VITI of 1867. 

An Act to amend the law relating to 

1 horse-racing in India. 

Tho whole. 


(r) Short title, “The Statute of Frauds.” Sec the Short titles Act, 1896 (59 & 60 
Viet. c. 14). 

<«) The Indian Insolvency Act, 1848. 

(t) Short title, “ The Foliciee of Insurance (Marino and Fire) Assignment Act, 1866. 
See the Indian Short Titlce Act XIV of 1897. 
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INTRODUCTORY. 


Position of Specific Relief in Enejlish Procedure. 

Specific relief, as a form of judicial redress, belongs 
to tire law of Procedure, and, iir a body of writterr law ammg- 
ed according to tiro natural affinities of tlie subject-matter, 
wortld find its jdaee as a distinct Part or other division 
of the Civil Procedrrre Code. This has not happened in 
India becarrse irr England, some centuries ago, the King’s 
ordinary Civil Courts of law had irr general * no other 
instnrnrent of coercion tharr distraint oir jrropetty (tliough 
by a series of statrrtes, rrraity of them early, imprisonment 
was authorized irr aid of the prelinrbiary stages of process; 
hence the so-called inrprisonment for debt which makes 
a large figrrre in English prose fution dowrr to flie middle 
of the nirreteenth century). Payment of nroriey was the 
only satisfactiorr the suitor could obtaiir from the Corrrt 
of Common Pleas, or other Corrrts which shared or imitated 
its jm-isdiction, in the regular course of jrrstice. Therefore 
in many cases where money compensation, even if avail¬ 
able, was not arr adequate satisbution, the Kirrg’s justice 
was in default. It is now familiar learning to all student 
of legal history that in the early stages of judicial institu-^ 
tions we constantly find the power of Courts to enforce 
decisions or even to compel the appearance of parties rudi¬ 
mentary if not wholly wanting. There is therefore nothing 
to be surprised at in the limited scope of common law 

* Tho earlier medieval actions form of the judgment to give specific 
for the recovery of land were practi- relief, with tho value of tho goods and 
cally obsolete after tho Kestoration damages as an altornativo, but specific 
at latest: tho action of ejectment which delivery could not bo enforced. None 
took their |4ace has a peculiar history: of these actions, it will bo observed, 
the action of detinue professed by the was founded on contract. 
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remedies in the Middle Ages. The question why it was 
not enlarged until the latter part of the nineteenth century 
Inas its interest; an interest, however, not material for 
any practical purpose in British India. Tnc reader may 
take it as a fact that down to the eighteenth century any 
such proposal, at any rate coming from official quarters, 
would Lave been looked on with suspicion. Meanwhile 
the Chancellor, exercising the King’s reserved power of 
doing justice in an extraordinary way where the ordinary 
means failed, had undertaken to make the defect good. 
The Chancellor’s justice, in a proper case, would compel 
a man actually to perform what he had undertaken, not 
merely pay damages for breaking his promise. Disobe¬ 
dience to the Chancellor’s order was contenqtt of the King, 
a personal offence punishable by imprisonment until the 
command, in theory a special royal command, was obeyed. 
Such was the sanction of all equitable jurisdiction. A 
very obstinate party might choose to remain in prison 
rather than execute a conveyance, and sometimes did. 
Only in quite recent times have the Courts acquired power 
to do, without any concurrence of a party in default, that 
which he ought to have done. 

Hence were derived both the strength and the weakness 
of Courts of Equity. They could do much that a court 
of common law could not do ; but they had to justify their 
action on the ground that the suitor showed some special 
cause for seeking a kind of relief which was originally con¬ 
ceived as extraordmary. This was especially so in cases 
where the plaintiff had a legal right, a right for which the 
common law provided some remedy, but the common-law was 
inadequate, in the sense of not being fitted to do full justice in 
the case. The doctrine and practice of Specific Performance 
belong to this class (see more on Ch. II of the Act). 

In consulting English authorities it must be remember¬ 
ed that as courts of common law could not gite specific 
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relief in their ordinary civil jurisdiction till after the middle 
of the nineteenth century, so 0011143 of equity had no power 
to award damages.* Accordingly a plaintiff who sought 
specific relief might- not claim damages in the alternative; 
if he failed, his only remedy was to commence an action 
m the appropriate common-law jurisdiction. “He may 
make what he can of it at law ” was a current phrase. 
Attention to this peculiarity will often e.x])lain the prac¬ 
tical bearing of arguments that otherwise might seem 
obscure. 


* Sometimes they contrived to go near it: Fry on Specific Performance, § 1290. 
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Sale of Goods Act, 1893. 

56 & 57 ViCT. c. 71. 

ARRAN'GKMUNT OF SKCT1():^S. 

PAR'l' I. 

KoHMATION op the CONTRAf’T. 

(.’onlmct of 

Section. 

1. Sale aiu] agiooinent to sell. 

Ca]»acity to buy and sell. 

yorniafiliei »/ the Coniracl. 

Contrar.t of sale, bow tnade, 

4. Contract of sale for ten i)oun<ls and upwards. 

S'llijeft-inulkr of Coatrnd. 

i). Kxiating or future {'(KkIs, 

(). (joods which have perished. 

7. Goods perishing before sale but after agreement to sell. 

The Price. 


S. .Vseertainraent of price. 

9. Agioement to .sell at valuation. 

Conditions and Warranties. 

10. Stipulaticais as totimo. 

11. When condition to be treated a.s warranty. 

12. Implied undertaking as to title, ek. 

13. Sale by description, 

14. Implied conditions as to quality or fitness. 

Sample. 


15. Sale by sample. 
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PART n. 

Effects of the Conteact. 

Tramjer of Property as beliveen Seller and Buyer. 

Section. 

16. Goods must be ascertained. 

17. Property passes when intended to pass. 

18. Rules for ascertaining intenticm. 

19. Reservation ol right of disposal. 

20. Risk pritna facie ptwsos with property. 

Transfer of Title. 

21. Sale by person not the owner. 

22. Market overt. 

23. Sale under voidable title. 

24. Revesting of property in stolen goods on conviction of offender. 

25. Seller or buyer in possession after sale. 

26. Effect of writs of execution. 


PART in. 

Performance of the Contract. 

27. Duties of seller and buyer. 

28. Payment and delivery are concurrent conditions. 

29. Rules as to delivery. 

30. Delivery of wrong quantity. 

31. Instalment deliveries. 

32. Delivery to carrier. 

33. Risk where goods ate delivered at distant place. 

34. Buyer’s right of examining the goods. 

35. Acceptance. 

36. Buyer not bound to return rejected goods. 

37. Liability of buyer for neglecting or refusing delivery of goods. 

1*ART IV. 

Rights of Unpaid Seller against the Goods. 

38. Unpaid seller defined. 

39. Unpaid seller’s rights. 

40. Attachment by seller in Scotland. 

Unpaid SdUr's Lien. 

41. Seller's lien. 

42. Part delivery. 

43. Termination of lien. 
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Stoppage Iranaiiu. 


Section. 

44. Right of stoppage in transitu. 

45. Duration of transit- 

46. How stoppage in transitu is effected. 

Be-sak by Buyer or Seller. 

47. Effect of 3ub>saIo or pledge by buyer. 

48. Sale not generally rescinded by lion or stoppage in transitu. 

PART V. 

Actions for Breach op the Contract. 
Reiiiedm of the Seller. 

49. Action for price. 

50. Damages for non>acceptaace. 

Remedies of the Buyer. 

*51. Damages for non dolivory. 

52. Specific performance. 

53. Remedy for breach of warranty. 

54. Interest and special damages. 


PART vr. 

SOPPIJ2SIENTABV. 

55. Exclusion of implied terms aud conditions. 

66. Reasonable time a question of fact. 

57. Rights and duties under Act enforceable by action. 

58. Auction soles. 

59. Payment into Court in Scotland when breach of warranty alleged, 

60. 'Repeals. 

'61. Savings. 

6?. Interpretation of term's. 

63. Commenooment. 

04. Short title. 

Schedule. 


An Act for codifying the Law relating to the Sale of Goods. [20th February, 1894.] 

Be it enacted by the Queen’s most Excellent Majasty, by and with tlie odvioe and 
consent of the Lord.s Spiritual and Temporal, and Commons, in this present Parlia* 
ment aiscmblod, and by the authority of the same, ai follows; 
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PART 1. 

Foemation of the Contract. 

Conlracl of Sale. 


1. —(1) A contract of sale of goods is a contract whereby the seller transfers or 

^ ^ , agrees to transfer the property in goods to the buyer for 

and agreement to money consideration, called the price. There may be 
a contract of sale between one part owner and another. 

(2) A contract of sale may be absolute or ccmditional. 

(3) Where under a contract of sale the property in the goods is transferred from 
the seller to the buyer the contract is called a sale; but where the transfer of the 
property in the goods is to ta^e place at a future time or subject to some cemdition 
thereafter to be fulfUled the contract is called an agreement to sell. 

(4) An agreement to sell becomes a sale when the time elapses or the conditions 
are fulfilled subject to which the property in the goods is to be transferred. 

2. —Capacity to buy and sell is regulated by the general law concerning capacity 

Capacity to buy and sell. to contract, and to transfer and acquire property. 

Provided that where necessaries are sold and delivered to an infant, or minor, or 

to a person who by reason of mental incapacity or drunkenness is incompetent to 
contract, he must pay a reasonable price therefor. 

Necessaries in this section mean goods suitable to the condition in life of suclk 
infant or minor or other person, and to his actual requirements at the time of the 
sale and delivery. 


Formalilka of the Contract. 


3.—Subject to the provisions of this Act and of any statute in that behalf, a 
contract of sale may bo made in writing (either with or 
^Contract of sale, how ^itj^out seal), or by word of mouth, or partly in writing 
and partly by word of mouth, or may be implied from 
the conduct of the parties. 

Provided that nothing in this section shall affect the law relating to corporations. 

4 contract for the sale of any goods of the value of ton pounds or upwards 

shall not be enforceable by action unless the buyer shall 

Contract of sale for ten accept part of the goods so sold, and actually received 
pounds and upwards. the same, or give something in earnest to bind the con¬ 

tract, or in part payment, or unless some note or memo¬ 
randum in writing of the contract bo made and signed by the party to be charged or 
bis agent in that tehalf. 

(2) The provisions of this section apply to every such contract, notwithstanding 
that the goods may b^ intended to be delivered at some future time, or may not at 
the time of such contract be actually mode, procured, or provided, or fit or ready 
for delivery, or some act may bo requisite for the making or completing thereof, or 
rendering the same fit for delivery. 

( 9 ) There is an acceptance of goocU within the meaning of this section when the 
bum does any act in relation to the goods which recognises a pre-existing contract 
of iiale whether there be an acceptance in performance of the contract or not. 

(4) The provisions of this section do not apply to Scotland. 


Subject Mailer of ConfracU 


5.—(1) The goods which form the subject of a contract of sale may be either e.xist- 
^ ing goods, owned or possessed by the seller, or goods to 
Existing or ftiture goods. manufactured or acquired by the seller after the making 
the ccmtract of sale, in this Act called “ future goods.” 


(3) There may be a c<mtraot for the sale of goods, the acquisition of which by the 
seller depends upon a contingency which may or may not happen. 

(3) V^ero by a contract of sale the seller purports to effect a present sale of future 
goods, the contract operates as an agreement to sell the goods. 
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6. —Where there is a contract for the sale of specific goods, and the goods without 
Goods which have pc- the knowledge of the seller have iierished at the time 

tshed. when the contract is made, the contract is void. 

7. —Where there is an agreement to sell specific goods, and subsequently the goods, 
Goods perlshlDR beforo without any fault on tlu^ part of thn seller or buyer, 

sale but after agreement to perish before the risk passes to the buver, the agreement 
is thereby avoided. 

The Price. 


8.—(1) The pric-e in a contract of sale may bo fixed by tbe cuntrnef, or may bo left 

. ., ... to be fi.xod in manner thereby agnwi. nr may l>e determin- 

Ascertalameut of nnuc. , i .l t a t- 't P .1 i- 

od by the course of deahng lietween the ]>arties. 


(2) Where tbe price is not detormmod in accordance with the foregoing provi-sions 
the buyer must pay a reasonable price. What is a reasonabh* price is a (juestion of 
fact dependent on the circumstances of each particular ease. 

9 .—(1) Where there is an agieemolit to sell goods on the tcnii' that the price U to 
ho fixed by the valuation of a third party, and such 
valuation, the 

agreement is avoided; provided that if tin* goods or any 
part thereof have been delivered to and appropriated by tire buyer In? must [lay a 
rea.sonable jirice tlierefor. 

(2) Where such third party is prevented from making the valuation by llio fault 
of the seller or buyer, the party not in fault may maintain an a< tion for damages 
Against the party in fault. 


ConJUions and Warranlie^. 


10.—(f) L'nles:^ a different intention appears from the t<Tm.« of tho contract, stipu- 
.... , ... lations a.s to time of payment .are no( dectiicd to be of 

Htipulatlons as to time. ^ t 1 ito .1 

tho essonoo of a contract of sale. \Vhcthor any other 

stipulation as to time is of the essence of the contract or not depends on the terms of 
the contract. 


(2) In a contract of sale “ month ” means jtriina fai'v' calendar tiiontli. 

When condition to be II.—(1) In Kngland or Ireland- 

treated as warranty. 


(a) Where a contract of .sale is subject to any touditiou l<i be fulfilhul by the 
seller, the buyer may waive tho condition, or may elect to treat the breath of 
such condition aa a breach of warranty, and not aji a ground fur treating the 
contract as repudiated. 

(b) Wliether a stipulation in a contract of sale is a < tmdition. the breaeli of which 

may give rise to a right to treat the contract a.s repudiated, or a warr^ty, 
the broach of which may give ri.so to a claim for tlainagw but not to a right to 
reject the goods and treat the contract as repudiated. de{>mids in each case on 
tho construction of tho contract. A stipulation may be a condition, tho^h 
called a warranty in the contract: ^ 

(c) Where a contract of sale is not severable, and the buyer ha.s accepted tlie goods, 
or part thereof, or whore tho contract is for s|)ecific goofls, tho j)r()potty in which 
has passed to tho buyer, the breach of any conditions to l>e fulfilled by the 
seller can only bo treated as a breach of warranty, and not as a ground foe 
rejecting the goods and treating tho contract as repudiated, uules-n there be 
a term of the contract, express or implied, to thut effect. 

(2) In Scotland, failure by the seller to perform any material part of a contract of 
sale is a breach of ccmtiact, which entitles tho buyer oithor within a reasonable time 
after doliyeiy to reject the goods and treat the contract as repiidiatefl. or to retain 
the goods and treat the failure to perform such material i>art a.s a breach which may 
give rise to a claim for compensation of damages. 

(3) Nothing in this sectimi shall affect the case of any comlition or warranty, 
fulfilment of .which is excused by law by reason of impossibility or otherwise. 

Implied uodertaidag as 12.—In a contract of sale, unleas the circumstaucee of 

totltk,ete. ' the contract are such as to drew a different intention, 

there is— * 
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(1) An implied condition on tbe part of the seller that in the case of o sale he baa 
a right to sell the goods, and that iii tbe case of an agreement to sell he will 
have a right to sell the goods at the time when the property is to pass: 

(2) An implied warranty that the buyer shall have and enjoy quiet possession of 
the goods: 

(3) An implied warranty that the goods shall bo free from any chaige or encum* 
brance in favour of any third party, not declared or known to the buyer before 
or at the time when the contract is made. 


13.-<Where there is a contract for the sale of goods by description, there is an| 
Bale by description implied condition that the goods shall correspond with the 

^ ^ ■ description; and if the sale be by sample, as well as by 

description, it is not sufficient that the bulk of the goods corresponds with the sample 
If the goods do not also correspond with the description. 


!4.--Subject to the provisions of this Act and of any statute in that behalf, there 

Implied conditions as to is no implied warranty or condition as to the quality or 
quality or fitness. fitness for any particular purpose of goods supplied under 

a contract of sale, except as follows 

(1) Where the buyer, expressly or by implication, makes known to the seller the 
particular purpose for which the goods are required, so as to show that the buyer 
relies on the seller’s skill or judgment, end the goods are of a description which 
it is in the course of the seller’s business to supply (whether ho be the manu* 
facturer or not), there is an implied condition that the goods shall be reason* 
ably fit for such purpose, provided that in the case of a contract for the sale 
of a specified article under its patent or other trade name, there is no implied 
condition as to its fitness for any particular purpose: 

(2) Where goods are bought by description from a seller who deals in goods of that 
description (whether ho be the manufacturer or not), there is an implied condi* 
tion that the goods shall be of merchantable quality; provided that if the 
buver bas examined the goods, there shall be no implied condition as regards 
defects which such examination ought to have revealed: 

(3) An implied warranty or condition as to quality or fitness for a particular pur¬ 
pose may he annexed by the usage of trade. 

(4) An express warranty or condition does not negative a warranty or condition 
implied by this Act unless inconsistent therewith. 


Sak by Sample. 

I5.-(1) A contract of sale is a contract for sale by sample where there is a term 
Sale by sample. ‘ in tbe contract, express or implied, to that effect. 

(2) In the case of a contract for sale by sample— 

(a) There is an implied condition that the bulk shall correspond with the sample 
in quality: 

(b) There is an implied condition that the buyer shall have a reasonable opportn- 
nity of compe^g the bulk with the ^mple: 

(3) There is an implied condition that the goods shall be free from any defect, 
rendering them unmerchantable, which would not be apparent on reasonable 
examination of the sample. 


PART II. 

Effects op the Contract. 
Transfer of Property as between SeUer and Buyer, 


!6.--Wbeie therp is a contract for tbe sale of unascer- 
Goods must be aBcer- t^ed goods no property in the goods is transferred to 
tatned. the buyer unless and until tbe goo^ are ascertained. 

I7.HU Where there is a ccmtract for tbe sale of specific or ascertained goods 
the property in them is transferred to the. bnyer at snob 
wben In- parties to the contract intend it to be trans- 

• * ' feired. 
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(2) For the purpose of ascertaining the intention of the parties regard sliall be 
had to the terms of the contract, the conduct of tlio parties, and the circumstanooe 
of the case. 

18 . —Unless a different intention appoars, the following are rules fo? ascertaining 
Rates for ascertaining tho intention of tlie parties as to the time at which the 

intentloo. j)roporty in tho goods is to pass to tho buyer. 

Rule 1.—Where there is an unconditional contract for tho sale of 8]x*cihc goods, 
in a dolivorable state, tho property in Iho gooils passo-s to the buyer when 
the contract is made, and it is immaterial wlietlior ll»e timo of payment 
or tho timo of delivery, or both, lie postponed. 

Rule 2.—Whore there is a contract for tho sale of specific gmsis ami the seller 
is bound to do somolinng to the goods, for the purpos<5 of putting them 
into a deliverable stale, tho pro|)ortv does not i>a8S until sucli thing be 
done, and the buyer has notice thereof. 

Rule 3.—Whore thoro is a contract for the sale of specific goo<!.s in a <lftllverable 
state, but tho seller is bouml to weigli. moasuro, lest, or do some other 
act or thing with roforeneo to tho goods for tho purpo-so ascorfaining 
tho price, tho property does not pass imlil such act or filing bo done, 
and the buyer has notice thereof. 

Rule 4.—When goods are delivorod to tho buyer on approval or “on sale or return” 
or other similar terms tho proporty therein passes to the buyer 

(a) When ho signitios his approval or acceptance to tho seller or doei 
any other act adopting tho transaction; 

(b) If ho does not signify his approval or accoptnnoo to flio seller but 
retains tho goods without giving notice of rojootion, then, if a time 
has been fixed for tho return of the goods, on tho expiration of such 
time, and, if no timo has been fixed, on tho expiration of a reasonable 
lime. What i.s a roasonablo timo is a question of fact. 

Rule 5.—(1) Whore thoro is a contract for tlio salo of unascertained or future 
gixsls by description, and goods of that description and in a deliverable 
state are unconditionally appropriated to tho contract, either by the 
seller with tho assent of tho buyer, or by tho liuyer with tho assent of 
tho seller, the proporty in tho gowls thereu^mn passes to tho buyer. Such 
assent may bo express or implied, and may bo given oitlior l»efore or after 
the appropriation w niado : 

(2) Whore, in pursuance of the contnu't, the seller tlelivers the goods 
to the buyer or to a carrier or other bailee or custodier (wliothor named 
by the buyer or not) for the purinsc of transmission to tho buyer, and 
does not reserve tho right of dtspusal, ho is doomed to havo unconditionally 
appropriated the goods to the contract. 

19. —(1) Where there is a contract for tlie salo of si^cifio goods or where goods 

aro subsequently appropriated to the contract, the seller 
Reservation of rtglit of may, by the terms of the contract or appropriation, reserve 
tho right of disposal of tho goods until certain condjjuonB 
are fultilled. In such case, notwithstanding the deliver of 
the goods to a buyer, or to a carrier or other bailee or custodier for the purpose of 
transmission to the buyer, tho pro[)erty in tho goods doo.s not pass to the buyer 
until the conditions imposed by the seller are fultilled. 

(2) Where goods are shipped, and by the bill of lading the goods are deliverable 
to the order of tho seller or his agent, tho seller is prima facie deemed to reserve the 
right of disposal. 

(3) Wliore the seller of goods draws on the buyer for the price, and trensmite 
the bill of exchange and bill of lading to the buyer together to secure acceptance 
or payment of the bill of exchange, the buyer is (lound to return the bill of lading 
if he does not honour the bill of exchange, and if ho wrongfully retaina the bill of 
lading the property in the goods does not pass to him. 

20 . —Unless otherwise agreed, the goods remain at the seller’s risk until the 

property therein is transferred to the buyer, but when 
Risk prima fade poeacs the property therein is transferred to the buyer, tite 
with piopej^y. goods are at the buyer’s risk whether delivery has been 

made or not. 
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Provided that where delivery has been delayed through the fault of either buyer 
or seller the goods are at the risk of the jiarty in fault as regards any loss which might 
not have occurred but for such fault. 

Provide also that nothing 19 thig section shall affect the duties or liabilities 
of either seller or buyer as a bailee or custodier of the goods of the other party. 


Transfer op Title. 

21. —(1) Subject to the provisions of this Act, where goods are .sold by a person 

who is not the owner thereof, and who does not sell them 
Sale by person not the under the authority or with the consent of the owner, tho 
buyer acquires no better title to the goods than tlie seller 
had, unless the owner of tho goods is by. Ws conduct 
precluded from denying tho seller’s authority to sell. 

(2) Provided also that nothing in this Act shall affect- 
fa) The provifflons of the Factors Acts, or any enactraent enabling the 
apparent owner of goods to dispose of them as if he were the tnie'owner 
thereof: 

(l>) Tho validity of any contract of sale under any special conuuon law or 
statutory power of sale or under tho order of a Court of competent juris 
diction. 

22. —(1) Where goods are sold in market overt, according to the usage of the 

market, the buyer acquires a good title to the goods, 
Market overt, provided he buys them in good faith and without notice 

of any defect or want of title on the part of the seller. 

(2) Nothing in this section sliall affect tho law relating to the sale of horses. 

(3) The provisions of this section do not apply to Scotland. 

23. —When the seller of goods has a voidable title thereto, but hi^ title has not 

been avoided at the time of the sale, tlie buyer aequiren 
Sale under voidable title, a good title to the goods, provided he buys them iii good 
faith and without notice of tho seller’s defect of title. 

24. —(1) Where goods have been stolen and the offender is prosecuted to con¬ 

viction. the property in the goo<l3 so stolen revests iu 
ItevcBtiiiK of property In l)eraon who was tho owner of the goods, or his per- 
stolen goods on conviction sonal repre.sentative, notwithstanding any intermediate 
of offender. dealing with them, wliethor by sale in market o\ ert or 

otherwise. 

(2) Notwithstanding any enactment to tho contrary, whore goods h.ave Iwen 
obtained by fraud or other wrongful moons not amounting to larceny, the property 
in such goods shall not revest in the person who wa.8 the owner of the goods, or his 
personal representative, by reason only of the conviction of the offender. 

(3) Tho provisions of this section do not apply to Scotland. 

25 . —(1) Wliere a person having sold goods continues or is ui po.sse.8sioa of the 

goods, or of the documents of title to the goods, Hie 
ScUct or buyer in posses- delivery or transfer by that person, or by a mercantile 
Sion after sale. agent acting for him. of the goods or documents of title 

under any sale, pledge, or other dispo.sitiou thereof, to 
any person receiving the same in good faith and without notice of the previous sale, 
■shall have the same effect as if the person making the delivery or transfer were ex¬ 
pressly authorised by tho owner of the goods to make the same- 

(2) Where a person having bought or agreed to buy goods obtains, with the 
consent of the seller, possession of the goods or the documents of title to the goods, 
the delivery or traimfer by that person, or by a mercantile agent acting for him, of 
the goods or documents of title, under any sale, pledge, or other disposition thereof, 
to any persen receiving the same in good faith and without notice of any lien or other 
tight of the original seller in respect of the goods, shall have the same effect as if the 
person making tho delivery or transfer were a mercantile agent in possession of the 
goods or documents of title with the consent of the owner. 

(3) In this section the term “mercantile agent" Ims the same meaning as in 
(he Faotom Acts. 
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26.—(1) A writ of fiori facias or otlior writ of execution against goods shall bind 
the |)roj)erty in tho goods of tho execution debtor as 
Effect of writs of exccu- jhp time when the writ is delivered to the sheriff 

to be exeoutwl; and, for the bettor manifMtation of such 
time, it shall bo tho duly of the sheriff, without fee, upon tho receipt of any such 
writ to endorse upon the back theioof the hour, day, month, and year when he 
received the .same. 

Provided that no such writ shall pn'judioe the title to such goods ac<|uirod by 
any jierson in go«xl faith and for valuable consideration, unless such ])eraon had at 
the time when he ac(juii’od his title notice that such writ or any other writ by virtue 
of which the goods of the exoculinn debtor might lx> seized or attached had been 
delivered to and nnnained unexecuted in the hand-s of the sheriff. 

(2) In this section the tiirm sheriff ” includes any officer charged with tho 
enfojvemcnt of a w’rit of execution. 

(:{) Tho provisions of this section do not a.p|)ly to Scotland. 


PART Ilf. 


pERrOllMANCK OF THE (V)NTR.\CT. 


27.-' It is the ilnty of tho wller to deliver the goixls. and of tho buyer to accept 
and pay for thorn, in accordance with tho terms of tho 

I>uti.-S m .rlKaad^ycr. 


28. --I’nless othorwiso agreed, delivery of the gofsls and payment of tho price 

aro concurrent coriditions, that is to say, tho seller must 
KiytiDuit find delivery arc be loady arid willing to give possosKioti of the goods 

conciirnnt i-eiiditlons. (q buyer in exchange for the price, and the buyer 

nnrst be really and willing to pay the price tn exchange 

for possi'ssiiin of the goods. 

29. (1) \\ hothcr it is for the bityer f'» take possession of tho gofxls or for tho 

seller to send thorn t(r tho buyer is aquostiori downding 
Rules Ui ili.'livtry, in each case on tho corttract, expmss or implied, netweim 

the parties. Apart from any such corttruct, expreea or 
implied, the irlnie of delivery is the. seller's place of business, if he have orio, and if 
not, his lesideitce : prov ided that, if the contract Ire for the sale of specific goods, 
which to tho knowlorlge of the parties when tho contract i.s made are in some other 
place, then that place is the j»la<o of delivery. 

(2) WIrere under the contract of sale the sellm is boiiml to send tho goods to 
the buyer, but no time for .sending litem is ti.ved, the .seller is bound to send thorn 
within a reasonaltlo time. 

(3) Where thegorxis at tire tirno of sale aro in the possossioii of a third [lerson 
them i.s no delivery by seller to buym' ituiess and until such third person acknow¬ 
ledges to llio biryer that he holds the goods on his Ireltalf; provided that nothing 
in this section shall affeet the (t|Mii'atintt of tire i.ssire or transfer of any document 
of title to gocM.ls. 

(t) Ihunand or lender of delivory may t>e treated as ineffectual unless 
at a ivasonable hour. What is a rt^asonable hour is a que.Htion of fact. 

(.“)) I'nless otherwise agrivid, the exjionscs of and incidental to putting the goods 
into a doliverablo .state rnnst bo borne by the sidler. 

39. (1) Where the seller delivers to the buyer a quantity of goods loss than 
lie <roritractwl to soli, the buyer may reject them, but 
^^Dclivcry oi wrong qiinn* accepts tho go<Kls so delivered he must pay 

for them at the contract rate. 

(2) Where the seller delivers to the buyer a quantity of goods larger tl^n ho 
contracteil to .sell, the buyennay accept the goods included in tiro contract and rejort 
the rest, or he may rejei^t the whole. If tho buyer accepts the whole of the goods 
80 delivered he must pay for them at the contract rate. 

{3) Wlrore the seller delivers to the buyer the goods he contracted to sell mixed 
with goods of a different description not included in the contract, the buyer may 
accept the goods which are in accordance with tho contract and reject the rest, 
or lie may wcject the whole. 
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(4) Tlie provisions of this iwction are subject to any usage of trade, special 
agreement, or course of dealing between the parties. 

31 . —(1) Unless otherwise agreed, the buyer of goods is not bound to accept 
Instalment deliveries. delivery thereof by instalments. 

(2) Where there is a contract for the sale of goods to be delivered by stated 
instalments, which are to be separately imid for, and the seller makes defective 
deliveries in respect of one or more instalments, or the buyer neglects or refuses to take 
ilelivery of or pay for one or more instalments, it is a question in each case depending 
on the tenns of the contract and the circiimslanoes of the case, whether the breach 
of contract is a repudiation of the whole contract or whether it is a severable broach 
giving rise to a claim for compensation but not to a right to treat the whole contract 
os repudiated. 

32. —(1) Where, in ]nirsuance of a contract of sale, the stiller is authorised or 

rei|uirod to send the goods to the buyer, delivery of the 
Delivery to carrier. gootls to a carrier, whether named by the buyer or not, 

for the purpose of transmission to the buyer is pnmd 
facie deemed to be a delivery of the goods to tlie buyer. 

. (2) Unless otherwise authorised by the buyer, the seller must make such con¬ 

tract with the carrier on behalf of the buyer as may be reasonable having regard 
to the nature of the goods and the other circumstances of the case. If the seller 
omit 80 t o do, and tho goods are lost or <lamago<l in course of transit, tho buyer 
may decline to treat the delivery to the carrier as a delivery to himself, or may 
hold the seller responsible in damages. 

(3) Unless otherwise agreed, where goods are sent by the seller to the buyer 
by a route involving sea transit, under circumstances in which it is usual to insure, 
the seller must give such notice to tlie buyer ns may enable him to insure them during 
their sea transit, and, if the seller fails to do so, the goods shall be deemed to be at 
his risk during such sea transit. 

33. —Whore the seller of goods agrees to deliver them at his own risk nt a place 

other than that whore they are wlion sold, the buyer 
PL«k where gootlg are (Jell- must, neverthcle.ss, unless otherwise agreed, take any 
vered at clistaut place. risk of deterioration in tho goods nece.s.sarily incident 
to the course of transit. 

34. —(I) Where good.s are delivered to the buyer, which he has not previously 

examined, ho is not <leemed to have accepted them unlesa 
Buyer's right of exaniln* and until he has ha<l a reasonable opportunity of os* 
Ing tlie goods, amining them for the purpose of ascertaining whether 

they are in conformity with the contract. 

(2) Unless otherwise agreed, when the seller tenders delivery of goods to the 
buyer, ho is bound, on request, to afford the buyer a reasonable opportunity of ex¬ 
amining the goods for the purpose of ascertaining whether they are in confoi'mity 
with the contract. 

35. —Tho buyer is doomed to have accepted the goods when ho intimates to 

the seller that he has accepted them, or when the goods 
Acceptance. have been delivered to him, and he does any act in re¬ 

lation to them which is inconsistent with the ownership 
of the seller, or when after the lapse of a reasonable time, ho retains the goods without 
intimating to the seller that he has rejected them. 

36. —Unless otherwise forced, where goods are delivered to the buyer, and ho 

refuses to accept them, having the right so to do, he it 
Buyer not bound to re- not bound to return them to the seller, but it is sufficient 
turn rejected goods. if ho intimates to the seller that he refuses to accept 

them. 

. 37.—When the seller is ready and willing to deliver the goods, and requests 
the buyer to take delivery, and the buyer does not within 
iJabillty of buyer for ^ reasonable time after such request take delivery (A 
negieettog or refusing dell- the goods, he is liable to the seller for any loss occasioned 
very of goodi.. hy his neglect or refusal to take delivery, and ^so for 

a reasonable charge for the care and custody of the goods. 
Provided that nothing in this sectiem shall affect the rights of the seller where the 
mglect or refusal of the buyer to take delivery amounts to a repudiation of the 
contract. 
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PART IV. * 


Riohts of Cktaid Selleu against the Goods. 


PBpaid seUer 4](‘finc(l. 


S8.—(1) Tho W'ller of pooila is iloornwl to be 
paid sellor” witbiu the moanitig of this Aot— 

(a) When the wliolo of the iirioo has not been paid or tendered; 
fb) When a bill of e:?chango or other negotiable instrnmont has boon received 
as conditional paynient, and tho condition on which it was received has 
not been fulfilled by reason of tho dishonour of tho inatrumont or other- 


(2) In this part of this Act the term “ seller " includes any itorson who is in 
the position of a seller, as. for instance, an agent of the seller to whom tho bill of 
lading has boon indorsed, or a conwigneo or agent who has himself pivid, or is directly 
responsible for, the price. 

39. —(1) Subject to tho provisions of this Act. anti of any stafuto in that beholf, 

notwithstanding that tho pro])orty in the goods may 
I'Dpaid seller’s riyhts. havo passed to the buyer, (ho unpaid seller of goods, 
as such, has by implication of law- 

fa) A lien on the goo<l3 or right to retain them for tho prico whilo ho is in 
possession of tliem; 

(b) In case of tho insolvency of tho buyer, a right of stopping tho goods in 
transitu after he has parted with the possoasion of them; 

(c) A right of re-sale as limited by this Act. 

(2) Where the property in goods has not passed to tho buyer, the unpaid seller 
has, in addition to Ids other remedies, a right of withholding clolivery similar to and 
co-extensivo with bis rights of lien and stoppage in transitu whore the property has 
passed to the buyer. 

40. —In Scotland a .‘teller of goods may altacli the same whilo in his own hand 

or posse-ssion by arro-stment or pomdtng: and such 
Attachment by seller in arrestment or poinding shall have the same operation 
and effect in a comjjetiiion or otherwise as an arrest¬ 
ment or pouiding by a tbinl party. 

Unpaid SeUeT'f Lien. 


41.—(1) Subject to the provisions of this Act, the unpaid seller of goods who 
is in possession of them is entitled to retain possession 
Seller's lien. of them until payment or tender of tho prico in tho fol¬ 

lowing cases, namely :~ 

(a) Where the goods have been sold without any stipulation as to credit; 

(b) Where tho goods havo boon sold on credit, but the term of ^credit has 

ex{)ired; 

(c) Where the buyer becomes insolvent. 


(2) The seller may exercise his right of lien notwithstanding that he is in posses¬ 
sion of the goods as agent or bailee or custodier for the buyer. 

42.—^Where an unpaid seller has made part delivery of the goorls, he may exer¬ 
cise his right of lien or retention on the remainder, unless 
Fart delivery. such part delivery has boon made under such circum¬ 

stances as to show an agreement to waive the lien or 
right of retention. 


Tcrmmatlon of lies. 


43—(1) The unpaid seller of goods loses bis lien or 
right of retention thereon— 


(a) When be delivers the goods to a carrier or other bailee or custodier for 
the purpose of transmission to the buyer without reserving the right of 
disposal of the goods; 

(b) When the buyer his {^nt lawfully obtains possession of the goods; 
(o) By waiver thereof. 


(2) The unpaid seller of goods, having a lien or right of retention thereon, does 
not lose 1^8 lien or right of retention by reason only that he has oUauutd judgment 
or decree for the price of the goods. 
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^ppage. in Iranailu. 

44 . —Subject to tlio provisions of this Act, when the buyer of goods becomes 

insolvent, the unpaid seller who has parted with the 
Right of stoppage in trail- possession of the goods has the right of stopping them 
in transitu, that is to say. he may resume possession 
of the goods as long as they are in course of transit, and 
may retain them until payment or tender of the price. 

45. —(1) Goods are deemed to be in course of transit from the time when they 

are ilelivered to a carrier by land or water, or other bailee 
Deration of transit. or custodier for the purpose of transmission to the buyer, 

until the buyer, or his agent in that behalf, takes delivery 
of them from such carrier or other bailee or custodier. 

(2) If the buyer or his agent in that behalf obtains delivery of the goods before 
their arrival at the appointed destination, the transit is at an end. 

(3) If, after the arrival of the goods at the appointed destination, the carrier 
or other bailee or custodier acknowledges to the buyer, or his agent, that he holds 
the goods on his behalf and continues in possession of them as bailee or custodier 
fortho buyer, or his agent, the transit is at an end, and it is immaterial that a further 
destination for the goods may have been indicated by the buyer. 

(4) If the goods are rejected by the buyer, and the carrier or other bailee or 
f iistodier continues in possession of them, the transit is not deemed to be at an end, 
even if the seller has refused to receive them back. 

(.'ll When goods are delivered to a ship chartered by the buyer it is a question 
depending on the circumstames of the particular case, whether they are in the posses¬ 
sion of the master as a carrier, or as agent to the buyer. 

(6) Where the carrier or other bailee or custodier wrongfully refuses to deliver 
the goods to the buyer, or his agent in that behalf, the transit is deemed to be at an 
end. 

(7) Whore part delivery of tlio goods has been made to the buyer, or his agent 
in that behalf, the remainder of the goods may be stopped in transitu, unless such 
part delivery has been made under such circumstances as to show an agrooincnt to 
give up possession of the whole of the goods. 

46. —(1) The unpaid seller may exercise his right of stoppage in transitu either 

by taking actual passessiou of the goods, or by giving 
Mow stoppage In transitu notice of his claim to the carrier or other bailee or cus- 
is effected. todier in whoso possession the goods are. Such notice 

may be given either to the per.son in actual possession 
of tJie goods or to hi.s principal. In the latter case the notice, to be effectual, must 
be given at such time and under such circumstances that the principal, by the exer¬ 
cise of reasonable diligence, may communicate it to bis servant or agent in time 
to prevent a delivery to the buyer. 

(2) When notice of stoppage in transitu is given by tlie seller to the carrier, or 
other bailee or custodier in jKisscssion of the goods, ho must re-deliver the goods to, 
or according to the directions of. tlie seller. The expenses of such re-delivery must 
J.-e homo by the seller. 

Re^aale by Buyer or Seller. 

47 . —Subject to the provisions of this Act, the unpaid seller’s right of lien or 

retention or stoppage in transitu is not affected by any 
sale, or other disposition of tho good.s which the buyer 
^ ^ ^ ^ ■ may have made, unless tho seller has assented thereto. 

Provided that where a document of title to goods has been lawfully transferred 
to any person as buyer or owner of the goods, and that person transfers the docu¬ 
ment to a person ^tho takes tho document in good faith and for valuable considera¬ 
tion, then, if such last-mentioned transfer was by way of sale the unpaid seller’s 
right of lien or retention or stoppage in transitu is defeated, and if such last-menticmed 
transfer was by way of pledge or other disposition for value, the unpaid seller’s right 
of lien or retention or stoppage in transitu can only bo exorcised subject to the rights 
•of the transferee. 
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Sale not generally rc* 
aciaded l^y lien or stoppage 
is tnnsHu. 


48.—(1) Subject to J.he proviaons of thia aectitm, 
ft contract of aalo ia not rescinded by the mere oxerciw 
by an unpaid sailer of bis right of lien or retention or 
stojipage in transitu. 


(2) Where an unpaid seller who has exercised his riglit of lien or retention or 
stoppage in transitu re-sells tho goods, the buyer acquires a good title thereto as 
against the original buyer. 

(3) Where the goods are of a jierishablo nature, or where the unpaid seller gives 
notice to the buyer of his intention to re-sell, and the buyer does not within a reason¬ 
able time pay or tender the price, the unpai<l seller mav’re-soll the goods and recover 
from the original liuyer damages for any loss occasioned by his breach of contract. 

(4) Where tho seller expressly reserves a right of ro-salo in case the buyer should 
make default, and on the buyer making default, re-wlls the goods, tho original con- 
tract of sale is thereby resciiidf'd, but without prejudice to any claim the seller may 
have for damages. 


PART V. 

Actions for Brkach of the Contract. 

Heniedies of ih Seller. 

49. - (1) Wheie. under a contract of sale, tira propcHy in the goods has passed 

<0 the buyer, and the buyer wrongfully neglects or re- 
Action for priw. fuses to pay for the gocxls according to the terms of the 

contract, the seller may maintain an action against 
him for the price of the goods. 

(2) Where, under a contract of sale, tho price is payable on a day certain iives- 
pective of delivery, and tlio buyer wrongfully neglects or refuses to pay such price, 
the seller may maintain an action for the price, although tho property in the goods 
has not paased, and the goods have not been appropriated to the contract. 

(3) Nothing in this section shall jirejudico the right of tho seller in Scotland 
to recover interc'st oi\ the price from the date of teiuler of tho goods, or from the 
date on which tlie price was payable, as tho case may bo. 

50. —(1) Where the buyer wrongfully neglects or refuses to accept and pay 
Damages for noii-acci-pt- for the goods, the seller may maintain an a(‘tion against 

him for damages for non-iu^coptance. 

(2) The measure of (Lunages is the estimated loss directly and naturally result¬ 
ing, in the ordinaiy oours«i of events, from the buyer’s breach of contract. 

(3) Where thcie is an available market for the goods in question the measure 
of damages is prium Jade to be ascertained by tho differenee between tho contract 
price and tho market or (uiiient price at tho time or times when tho goods ought 
to have been accepted, or, if no time was Hxed for acceptance, then at tho time d 
refusal to accept. 


Heme'liex of the Buffer. 

51.—(I) Where the seller wrongfully neglects or refuses to deliver tho g^ds 
Dumajatornon-dclivery. 'l' «'»,the buyer may maintam au actiouagamet 
•’ Ihe seller for damages for non-dehvory. 

(2) Tho measure of damages is tho estimated loss directly and naturally 
resulting, in the ordinary course of events, from the seller’s broach of contract/ 


(3) Where there is an available market for the g^s in question the measure 
of damages is prima facie to be ascertained by the dinerence oetwean the contnwjt 
price and the market or current price of the goods at tho time or times wl^n 
ought to have been delivered, or, if no time was fixed, then at the time d the refusal 
t(MeIiver. 


52.—In any action for breach of contract to deliver specific or ascertained goods 
the Court may, if it thinks fit, on the application of the 
Spedftc performance. plaintiff, by its judgment or decree direct that the ex¬ 
tract shall be performed specifically, without giving 
the defen<^t the option of retaining the gc^s on payment of dams^ea. liie judg- 
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meat or decree may be unconditional, or upon such terois and conditions as to damages, 
j^yment of the price, and otherwise, as to the Court may seem just, and the applica* 
tion by the plaintiff may be made at any time before judgment or decree. 

The provisions of this section shaU be deemed to be supplementary to, and not 
in derogation of, the right of specific implement in Scotland. 

53-—(1) Where there is a broach of warranty by the seller, or where the buyer 
elects, or is compelled, to treat any breach of a condition 
Aemedy (or breach of on the part of the seller as a breach of warranty, the 
warranty. buyer is not by reason only of such breach of warranty 

entitled to reject the goods; but he may 

(a) sot up against the seller tlte breach of warranty in diminution or eitinc* 
tion of the price; or 

(b) maintain an action against the seller for damages for the breach of war¬ 
ranty. 

(2) The measure of damages for breach of w'arranty is the estimated loss directly 
and naturally resulting, in the ordinary course of events, from tho breach of war¬ 
ranty. 

(3) In tl\e case of broach of warranty of quality such loss is prma facie tho 
difference between the value of tlie goods at the time of delivery to the buyer and 
the value they would have had if they had answered to the warranty. 

(4) The fact that the buyer has sot up the breach of warranty in diminution or 
extinction of the price does not prevent him from maintaining an action for the same 
breach of warranty if he has suffered further damage. 

(6) Nothing in this section shall prejudice or affect tho buyer's right of rejec¬ 
tion in Scotland as declared by this Act. 

54.—Nothing in this Act shall affect the right of the buyer or the seller to recover 
interest or special damages in any case where by law inter- 
special dam* gpe^ial damages may bo recoverable, or to recover 

money paid whore the consideration for the payment of 
It h^ failed. 

PART VI. 

Supplementary. 


55.—Where any right, duty, or liability would arise under a contract of sale by 
implication of law, it may be negatived or varied by 
express agi'eomeiit or by the course of dealing between 
the parties, or by usage, if the usage be such as to bind 
both parties to the contract. 


Exclusion oi impUed 
terms and conditions. 


Reasonable timo a ques¬ 
tion ol (act. 


Rights, .tc., 
by action. 


56. —Where, by tliis Act, any reference is made to a 
reasonablo time the question what is a reasonable time is 
a question of fact. 

57. —Where any right, duty, or liability is declared by 
this Act, it may, unless otherwise by tins Act provided, 
be enforced by action. 


Auction sales. 58.—In the case of a sale by auction— 

(1) Where goods are put up for sale by auction in lots, each lot is prima fade 
deemed to bo the subject of a separate contract of sale; 

(2) A sale by auction is complete when tho auctioneer announces its com¬ 
pletion by the fall of the Immmor, or in other customary manner. Until 
such announcement is made any bidder may retract his bid: 

(3) Where a sale by auction is not notified to subject to a right to bid xm 
behalf of the seller, it shall not be lawful for the seller to bid himself or 
to employ any person to bid at such sale, or for the auctioneer knowingly 
to take any bid from the seller or any such person. Any sale contravenii4[ 
this rule may be treated as fraudulent by the buyer. 

(4) A sale by auction may be notified to be subject to a reserved or upset 
price, and a right to bid may also be reserved expressly by or on behalf of 
the seller. 
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Where & right to bid ia expressly re96r\-ed, but not otherwise, the seller, or any 
one person on hU behalf, may bid at the auction. 

59. ~In Scotland where a buyer has elected to accept goods which he might 

have rejecteil, and to treat a breach of contract as only 
Paymeat Into Court In pving rise to a claim for damages, he may, in an aoUon 

SootUod when breach of by the seller for the price, be required, in the discretion 

warranty alleged. of the Court before which the action depends, to consign 

or pay into Court tlie price of the goods, or part thereof, 
or to give otlier I'casonable security for the due payment thereof. 

60. —^The enactments mentioned in the schedule to tliis Act are hereby repealed 

P . as from the commencement of this Act to the e.xtent 

^ ■ in that schedule mentioned. 

> Provide4l tliat such ro|)eal shall not affect anything done or suffered, or any 
■right, title, or interest acquired or accnied l)eforo the commenccinent of this Act. 
or any legal proceeding or i-emcdy in respect of any such thing, right, title, or in¬ 
terest. 

61. —(1) The rules in bankruptcy relating to contracts of sale shall continue 

„ to apply thereto, notwithstanding anything in tins Act 

' containe<l. 


(2) The rules of the common law. including the law merchant, save in so far 
as they are incoitsistcut with the express provisions of this Act, and in particular 
the rules relating to the law of principal and agent and the effect of fraud, misrepre¬ 
sentation, duress or coercion, mistake, or other invalidating cause, shall contimio 
to apply to contracts for the sale of goods. 

(3) Nothing in this Act or in any rcqieal effected thereby shall affect the enact¬ 
ments relating to bills of sale, or any enactment relating to the sale of goods which 
is not expre.Hsly leiiealed by this .Act. 

(4) The provisions of this Act relating to contracts of sale do not apply to any 
transaction in the form of n contract of sale which is intended to operate by way 
of mortgage, pledge, cliargo, or other security 

(6) Nothing in this Act sliall prejudice or affect tlie landlord’s right of hypothec 
or^sequestration for rent in Scotland. 

62.~(1) In this Act, unless the context or subject 
matter otlierwise roquiivs,- - 


Interpretation of terms. 


“ Action ” ineludcs coiiuterclaim and set off, and in Scotland condescendence 
^ and claim and coin|X'nsation : 

“Bailee” in Scotland imlude-s custoilier; 

“ Buyer ” means a person who buys or agrees to buy goo<l>: 

“ Contract of sale ’’ includes an ann'enient to sell as well as a sale : 
“Defendant” include.s ia Scotland defender, icspundeut, and claimant in 
a multiplopoinrling: 

“ Delivery” means voluntary traii'^fer of possession from one jterson to an¬ 
other : 

“ Document of title to goods ” has the s!imo meaning as it lia.s in the Factors 
Acts: 


^2 A 50 Viet. C. 40. 
53 A 51 Vitt. c. 10. 


“Factors Acts” mean the Factors Act, 1889, the Factom 
(Scotland) Act, 1890, and any enactment amendjug or 
substituted for the same ; ^ 


“ Fault ” means wrongful act or default: 

“Futuie goods” means goods to lx; manufactured or acquired by the seller 
after tiie making of tlie contract of sale: 

“ llood.H ” includes all chattels |>crsonal other than things in action and money, 
and ill Scotland all corpore.il moveables except money. The term in¬ 
cludes emblements, industrial growing crops, and tilings attached to or 
forming part of the land whicli are agteed to be severed before sale or 
under the coiUract of sah': 

“Lien” in Scotland includes right of retention: 

“ Plaintiff ” includes pursuer, complainer, claimant in a multiplepoinding 
and defendant or defender counten laiming : 

“ I'ropcTty ’’ miNius the general projicrty in goods, and not merely a special 
property: 

“ Quality of goods ” includes their state or condition: 

“Sale ” includes a bargain and sale as well as a sale and deliTcry: 
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“ Seller ” means a person who sells or agrees to sell goods: 

“ Specific goods ” means goods identified and agreed upon at the time a con¬ 
tract of sale is made: 

“Warranty” as regards England and Ireland means an agreement with 
reference to goods which are the subject of a contract of sale, but colla- 
, teral to the main purpose of such contract, the breach of which gires 
rise to a claim for damages, but not to a riglit to reject the goods and 
treat the contract as repudiated. 

As regards Scotland a breach of warranty shall be deemed to be a failure 
to perform a material part of the contract. 

(2) A thing is deemed to be done “ in good faith ” within the meaning of this 
Act when it is in fact done honestly, wliether it be done negligently or not. 

(3) A person is deemed to be insolvent within the meaning of this Act who either 
has ceased to pay his debts in the ordinary course of business, or camiot pay bis 
debts as they become due, whether he has committed an act of bankruptcy or not, 
and whether he has become a notour bankrupt or not. 

(4) Oobds are in a “deliverable state” within the meaning of this Act when 
they are in such a state that the buyer would under the contract bo bound to take 

63. —This Act shall come into operation on tlio first 
day of January one thousand eight hundred and ninety- 
four. 

64. —This .Act mav be cited as the Sale of CJoods Act, 
1893. 


SC'HKOULE. 


delivery of them. 
Commencement. 

Short tiUo. 
Section 60. 


This schedule is to be read as nderiiiig to the revised edition of the s|^tute6 
prepared under the direction of the Statute f^aw Committee. 


EvACTMESTS HErKAliED. 


Session and Chapter. 

Title of Act and Extent of Repeal. ^ 

1 Jac. 1, c. 21 

An Act against brokers. 

The whole Act. 

29 Cha. 2, c. 3 .. 

An Act for the prevention of frauds and perjuries. 

In part; that is to say, sections fifteen and sixteen (o). 

9 Geo. 4, c. 14 .. 

An Act for rendering a written memorandum necessary to 
the validity of certain promises and engagements. 

In part; that is to say, section seven. 

19 & 20 Viet. c. 60 . 

The Mercantile Law Amendment (Scotland) Act, 1856. 

' In part; that is to say, sections one, two, three, four and 

five. 

19 & 20 Viet. C.97.. 

The Mercantile Law Amendment Act, 1856. 

In part; that is to say, sections one and two. 


(a) Commonly cited as sections sixteen and seventeen. 




PARTNERSHIP ACT, 1890. 

63 & 54 ViCT. C. 39. 


ARRANGEMENT OF SKCTIONA. 
yatnrc of Partvertkip. 

Sectiou. 

1 . HeBnition of partnershiii. 

2. Rules for doterminiug oxiiitonco of partnorslup. 

3. Postponement of rights of person lending or selling in coiwideraliuJi of slmiv 

of profits in caso of insolvency. 

4. Moaning of firm. 

SihlioM of Partners to persons dealing with them. 
fi. Power of partner to bind the firm. 

0. Partners bound by acts on behalf of firm. 

7. Partner using credit of firm for private purposes. 

8 ! Effect of notice that firm will not bo bound by acts of partner. 

9. Liability of partners. 

10. Liability of the firm for wrongs. 

11. Misapplication of money or property received for nr in custcKly of the linn. 

12. Liability for wrongs joint and several. 

13. Improper employment of trust-property for partnership purposes. 

14. Persons liable by “ holding out.” 

16. Admissions and ixspresentationa of partnoin. 

16. Notice to acting partner to bo notice to the firm. 

17. Liabilities of incoming and outgoing partners. 

18. Revocation of continuing guaranty by change in firm. 

Relations of Partners io one another. 

19. Variation by consetd of terms of partnership. 

20. Partnership property. 

21. Property bought with partnership money. 

22. Convereion into personal estate of land held as partnership property. 

23. Procedure against partnership proi^rty for a partner’s separate judgment 

debt. 

24. Rules as to interests and duties of paiiners subject to special agreement. 

25. Expulsion of partner. 

26. Retirement from partnership at will. 

27. Where partnership for term is continued over, continuance on old terms pre¬ 

sumed. 

28. Duty of partners to tender accounts, j;c. 

29. Accountability of partners for private profits. 

30. Duty of partner not to compete with ^rm. 

31. lUgh^ of assignee of share in partnership. 

64 
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DissohUion of ParlMrship, and iU ccuseqMnces. 

32. DisBolution by expiration or notice. 

33. Dissolution by bankruptcy, death, or charge. 

3^. Dissolution by illegality of partnereliip. 

35. Dissolution by the Court. 

30. Ilights of Iversons dealing with finn against apparent members of firm. 

37. Right of partners to notify.dissolution. 

38. Continuuig authority of partners for purposes of winding up. 

39. Rights of partners as to application of ])artnor8lup property. 

40. Apportionment of piemium where partnerahip prematurely dissolved. 

41. Right.s where partnership dissolved for fraud or misrepresentation. 

42. Rights of outgoing jmrtner in certain ca8c.s to .share profits made after dissolution. 
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SCHttlJULK. 


An Act to declare and aincml the Law of 1’artner.ship. 

[I4th August, 1890.J 

Bn it eiia<dod by the (Juecivs most Excellent Majesty, by and with the advice and 
consent of the Lords .Spiritual and Temporal, anil Comnums, in this ])resent Parlia- 
inont assembled, and by the autliority of the same, as follows: 

Nature of Parlticrsliip. 

I.—(1) 1‘arlnorsiiip is the ndation which subsists be* 
iJi'flnltion of paHiiershiji. Iwoen jiorsons carrying on a business in common with a 
view of profit. 

(2) But the relation between moml)oid of any company or association wliich is— 

(a) Registered as a company under the Companies Act, 1862, or any other 

' Act of i*arl lament for the time being in force and 

2f. A- 26 Vic. c. 89. i-clatiug to the registration of joint stock companies; 

or 

(b) Pormod or incorporated by or in pursuance of any other Act of I'arliament 

or letters patent, or Royal Charter; or 
(o) A company engaged in working mines within and subject to the jurisdic¬ 
tion of the ytaniiarics: 

is not a partnership witluu the meaning of this Act. 

Ruka for dctcrmlnlug exist- 2.~In determining whether a partnership does or does 
eace of iiartocrsbip. not exist, regard shall be had to the following rules: 

(1) Joint tenancy, tenancy in common, joint property, common property, 
or pait ownership does not of itself create a partnership as to anything 
so held or owned, whether the tonants or owners do or do not share any 
profits made by the use thereof. 
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(2) The sharing of gross returns does not of it«elf create a partnersliip, whether 

the i^rson sharing such rotums have or have not a joint or common 
right of interest in any prnjierty from which or from tho nso of which 
the returns are derived. 

(3) The receipt by a yau-son of a shar»' of (ho profits of a business is prima 

facie evidence that he is a partner in tho business, but the nn eipt of such 
a share, or of a payment contingent on or varying wjth tbo profits of a 
business, doo.s not of itself make him a yuirtner in (he business ; and in 
particular— 

(a) Tho receipt by a pomon of a debt or other liquirlated amount by 

in.stalments or otherwise out of the accruing profits of a business 
docs not of ilsi'if make him a jinrtner in (ho business or liable 
ivs such: 

(b) A contract for tlio remuncriit ion of a son ant or agent of a iierson 

engaged in a businosa by a share of the profils of tho business 
iloos not of itself make the servant or agiuit a partner in tho 
husinoKs or liable as such : 

(c) [icrsou Ix'ing the widow or child of a deceased partner, and 
receiving by way of annuity .a yiortion of I ho yiiotits rnmlo in 
tho biisine.ss in wliich the deceascil |) 0 rson was a partner, is not 
by reason only of such recci]>t a parluci- in tiu^ Imsiness or 
liable as such : 

(d) TIio iwtvanco of money by way <d loan to a person engaged or 

about to engag»' in any business on a contiwt with thati person 
that the lender shall leciuve a rate of inteicst varying with 
the profits, or shall receive a share of llio pndits arising from 
carrying on tho business, does not of it.self make the lender a 
partner with the person or [lorsons carrying on the Imsiness or 
liable ns such. Provided that the contract is in writing, and 
signed by or on Ix^half of all the parties thcmio : 

(c) A jwrson receiving by way of annuity or otlierwiso a portion 
of tho profits of a hasim^ss in consideration of tho sale by him 
of tho goodwill of tho business is not by ixaison only of such 
receipt a partner in (ho biisines.s or liable as such. 

3. —In the event of any peraon to whom money has Ix'en jidvance<l by way of loan 

upon such a contract as is mentioned in the last fon'going 
PoBtponcment of riahts section, or of any Imyor of a goodwill in coiisiibwaiion of 

•of peraon Icndlaa or selling a share of the iirofils of tho Imsiness, licing adjmigcd a 

In consideration of sliare of . , , .1 . . ^ i. ^-i- 

profits In case of Insolvency, bankrupt, entonng into an arrangement to pay hiscixHli. 

tors loss than twenty shillings in the poiiiul, or dying in 
insolvent circumstanco.s. the leinler of the loan shall n<»t 1 k^ entitled to recover any 
thing in respect of liis loan, and tho seller of the goodwill shall not bo (mtitled 
to recover anything in ix*s)>ec't of tho share of profits (mntracted for, until the claim.s 
of the other creditors of the borrower or buyer for valuable consideration in money 
or money’s worth have been satisfied. 

4. —(1) Persons who have entered into partncr.slii[> willi oni' another arc for the 

jmrposes of this Act called eoileelivcly a linn, iir^tlie 
Meaning of Oral. nameundor which (Ikui' Imsiness i.s earried on is liitled 

the firm-name. 

(2) In Scotland a firm is a legal ixr.son distijiet fiimi flic parlncrs of whom it is 
composed, but an individual partner may be charged on a dccice ordiligem o directed 
against tho firm, and on payment of the debts is ontiflcfl to relief ywo rain from tho 
firm and its other members, 

RehtioM of Partners lo persons dealing wilh them. 

5—Every partner is an agent of the firm and his other imrtners for the purpose 
of the business of the partnership; and tho acts of every 
Power of partner to bind partner who does any act for carrying on in the usual 
tb« way business of the kind carried on by the firm of which 

he is a member bind tho firm and his partners, unless, 
the partner so acting has in fact no authority to act for the firm in the partietdar 
matter, and^e person with whom ho is dealing either knows that ho has no authority 
or does not Know or believe him to bo a nartner. 
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6 .~An or ii^trument relating to the business of the firm and done or executed 

in the firm-name, or in any other manner shoTving an 
Partam bound by acts intention to bind the firm, by any person thereto autho- 
on behalf of firm. rised whether a partner or not, is binding on tiie fiim 

and all the partners. 

Provided that this section shall not affect any general rule of law relating to 
the execution of deeds or negotiable instruments. 


7.—Where one partner pledgee the credit of the firm for a purpose apparently 
not connected with the firm’s ordinary course of business. 
Partner udng; credit of the firm is not bound, unless he is in fact specially autho- 
firm for privato purposes. riaed by the other partners; but this section does not 
affect any personal liability inourred by an individual 


partner. 


8 . —If it has been agreed between the partners that any restriction shall be 

placed on the power of any one or more of them to bind 
Effert of notl<M that firm the firm no act done in contravention of the agreement 
partner ^ binding on the firm with respect to persons having 

notice of the agreement. 

9. ~Every partner in a firm is liable jointly with the other partners, and in Scot¬ 

land severally also, for all debts and obligations of the 
Liability of partners. firm incurred while he is a partner; and aiter his death 
his estate is also severally liable in a due course of ad¬ 
ministration for such debts and obligations, so far as they remain unsatisfied, but 
subject in England or Ireland to the prior payment of his separate debts. 

10. —Where, by any wrongful act or omission of any partner acting in the ordi¬ 

nary course of the business of the firm, or with the autho- 
Liability of tho firm for rity of his co-partners, loss or injury is caused to any 
wrongs. person not being a partner in the firm, or any penalty 

is incurred, the firm is liable therefor to the same extent 
as tho partner so acting or omitting to act. 


ADaappllcaUon of money 
or property received for 
or in custody of the firm. 


II.—In tho following cases; namely— 

(a) Where one partner acting within the scoi^ 
of his apparent authority receives the money 
or property of a third person and misapplies 
it; and 


(b) Where a firm in the course of its business receives money or property 
of a third person, and the money or property so received is misapplied 
by one or more of the partners while it is in the custody of the firm; 
the finn is liable to make good the loss. 

12 .—Every partner is liable jointly with his co-partners and also severally for 
everything for which the firm while he is a partner there- 
and*8^wral in becomes liable under either of the two last preceding 

sections. 


(3.—If a partner, being a trustee, improperly employs 
Improper employment of trust-property in the business or on the account of tne 
partner- partnership, no other partner is liable for the trust- 
p pu poses. property to the i^rsons beneficially interested therein. 


Provided as follows* 

(1) This section shall not affect any liability incurred by any partner by reason 
of his having notice of a breach of trust; and 

(2) Nothing in this section shall prevent trust money from being followed 
and recovered from the firm if still in its possession or under its control. 

14.—(1) Every one who by words spoken or written or by conduct represents 
himself, or who knowingly suffers himself to repre- 
1*010003 liable by “ hold- seated, as a partner in a particular firm, is liable as a 
partner to any one who has on the faifb of any such 
representation ^ven credit to the firm, whether riie 
replantation has or has not been made or communicated to the person so giving 
credit by or with the -knowledge of the apparent partner making the representatittr 
or suffering it to be made. ' 
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(2) Provided that where after a partner's death the parti^rship business is 
continued in the old fimi-name, the continued use of that name or of tho deceased 
partner's name as part thereof shall not of itself make his executors* or administra- 
tors' estate or effects liable for any partnership debts contracUnl after his death. 

15. —An atlmisston or representation mode by any. 
I>artner concerning tho partnership affaire, and in the 
ordinary course of its business, is ovidonoe against the 
firm. 

16. —Notice to any partner win) habitually acts in the 
partnership business of any matter relating to partner¬ 
ship affairs operates ns notice to the firm, except in the 
cane of a fraud on tho firm committod by or with thp 
consent of that partner. 

17. —•(!) A person who is admitted as a partner into 
an existing firm doe.s not thorohy becomo liable to the 
creditors of the firm for anytliing done before bo be¬ 
came a partner. 

(2) A partner who retires from a firm does not thereby cease to bo liable for 
partnership debts or obligations incurred befoio his I’clircment. 

(3) A retiring partner may bo discharged from any existing liabilities, by an 
agreement to that effect between himself and the members of tho firm as newly con¬ 
stituted and the creditors, and this agreement may be either express or inferred 
as a fact from the course of dealing between tho creditors and tho firm as newly con¬ 
stituted. 

18.—A continuing guaranty or cautionary obligation given either to a firm 
or to a third person in respect of tho transactions of 
Rovoofttlon of conUnnlng a firm is, in tho absence of agreement to tho contrary, 
guaranty by change In firm, revoked as to future transactions by any change in the 
constitution of tho firm to which, or of the firm in respect 
of the transactions of winch, the guaranty or obligation wa» given. 


AdmisstoDB sod roprcscot- 
adons of partners. 


Notii ‘0 to acting partner 
to bo notice to the Urn). 


liabiiitios of Incoming 
and outgoing partners. 


Relalions of Portuers U) one another. 


19.—The mutual rights and duties of partnei-s, whether asenrtainod by agree- 
„ , . ment or defined by this Act, may bo varied by tho con- 

ierms of partnership!^'" partners, and such consent may bo either 

express or inferred from a course of dealing. 


20.—(1) All property and rights and interests in projierty originally brought 
into the partnership stock or acquired, whether by pur- 
Partnership property. chase or otherwise, on account of tho firm, or for the 
purposes and in tho course of the paiinerehip business, 
are called in this Act partnership property, and must be hold and applied bv the 
partners exclusively' for the purposes of tho partnership and in accordance wi%the 
{Msrtnerebip agreement. 


(2) Provided that tho legal estate or inteiost in any land, or in Scotland the 
title to and interest in any heritable estate, which belongs to the partnership alull 
devolve according to the nature and tenure thereof, and the general rules of law 
thereto applicable, but in trust, so far as necessary, for the persons beneficially in¬ 
terested in tho land under this section. 

(3) Where co-ownore of an estate or interest in any land, or in Scotltmd of any 
heritable estate, not being itself partnorsbip property, aro partners as to profit made 
by the use of that land or estate, and purchase other land or estate out of the profits 
to be used in like manner, the land or estate so purchased belongs to them, in the 
absence of an agreement to the contrary, not as partners, but as co-owners for the 
same respective estates and interests as are held by them in the land or estate first 
mentioned at the date of the purchase. 

21.—Unlcre the contiaiy intention appears, property 
bought with money lelonging to the firm u deemed 
to have^been^bought on acconnt of the firm. 


Property bought 
pwtnersblpimo&ey. 
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22.—Where land or any heritable interest therein has become partnership pro¬ 
perty, it shall, unless the contrary intention appears, 
Conversion into personal treated as between the partners (including the repre- 
estate of land held as part- ' sentatives of a deceased partner), and also as between 
nershJp property. ^ deceased partner and his executors or 

administrators, ns personal or moveable and not real 

or heritable estate. 


Procedure against part¬ 
nership property for a part¬ 
ner’s separate judgment 
debt. 


23.—(1) After the coramencomont of this Act a writ 
of execution shall not issue against any partnership 
property except on a judgment against tho firm. 


(2) The High Oourt, or a judge thereof, or the Cbaneery (louit of the county 
palatine of Lanctistor, or a county court, may, on tho application by summons of 
any judgment creditor of a partner, make an order charging that partner’s interest 
in the partnership proix'rty and profits with payment of the amount of the judg¬ 
ment debt and interest thoroon, and may by tlic same or a subsequent order appoint 
a loceiver of that ])ai'tner’« share of profits (whether already declared or accruing), 
and of any otlior money which may ^ coming to him in i-cspect of tho partnerslup, 
and direct all accounts and inquiries, and give all other orders and directions which 
might have been directed or given if the charge had been made in favour of the ju<lg- 
ment creditor by tlie partner, or which tho circumstances of tho ca.se may require. 

(3) Tho other partner or partners shall ixj at liberty at any time to redeem the 
interest charged, or in caso of a sale being directed, to purchase the same. 

(4) I’his section sliall apply in tho case of a cost-book com|Mmy us if the company 
were a ^rartnership within tiro moaning of this .Act. 

(5) This section shall not apply to (Scotland. 


' 24.—Tiio interests of partners in tho partnerslup 

Rules as to Interests ami proi)orty and their right.s and duties in relation to the 
duties of partners subject partnersliip shall bo determined, subject to any agreo- 

to special agrceineut. joent express or implied between the partners, by the 

following rules: 


(1) All the partners arc entitled to share equally in the capital and profit* 

of tho business, and must contribute equally towar<ls the lassos whether 
of capital or otherwise sustained by tlio firm. 

(2) Tho firm myst indemnify every partner in respect of payments mode 
and \rer.sonal liabilitie.s incurred by him— 

(a) Tn the ordinary and )>roix)r conduct of tho business of the firm 

or, 

(b) Tn or about anything necessarily done for tho preservation of tho 
business or ]>ropcrty of the firm. 

(3) A partner making, for tho purpose of tho partnership, any actual pay¬ 
ment or advance bcyoiul the amount of capital wliich he has agreed to 
subscribe, is entitled to interest at the rate of five ])cr cent, per annum 
from tho date of tho payment or advance. 

(4) A partner is not entitled, l)efore the ascertainment of profits, to interest 

on tho capital subscribed by him. 

(5) Every partner may take part in the management of tho partnership busi¬ 
ness. « 

(6) No partner .shall be entitled to remuneration for acling in tho partnership 

business. 

(7) No person may be introduced as a partner without the consent of all 

existing partners. . , 

(8) Any difference arising as to ordinary matters connected with the part¬ 
nership business may be decided by a majority of the partners, but no 
change may be mode in. the nature of the partnership business without 
the consent of all existing partners. 

(9) The partnership books are to be kept at the place of business of the part¬ 
nership (or the principal place, if there is more than one), and every 
partner may, when ho thinks fit, have access to and inspect and copy 
any of them. 


25.—No majority of the partners can expel any partner unless a power to do 
so has been conferred by express agreement between 
the partners. 


RxpuMm. of partner. 
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26.—(1) Where no fixed term has been i^reed upon for the duration of the 
partnership, any partner may determine the partner* 
ship partner* giving notice of his intention so to 

do to all the other partners. 

(2) Where the partnership has originally been constituted by <leed, a notice 
in writing, signed by the partner giving it, shall be sufheiont for this purpose. 

27.—(1) Where a partnership entered into for a fixed 
Where partnership tor continued after the term has expired, and without 

temu u continued over, any express new agreement, the rights and duties of 

contlnuMco on old ti-rnis the partners remain the same ns they were at the ex- 

presumed. piration of the tonn, so far as is consistent with the 

incidents of n partnership at will. 

(2) A continuance of the business by the partners or such of thorn as Jiabitually 
octod therein during the term, without any Hcttlcmeiit or liquidation of the part* 
nership affairs, is presumed to be a continuance of the partnership. 

' 2S.—l*artners are bo\ind to render true accounts 

dw " information of all things affecting the partner- 

’ sliip to any partner or his legal representatives. 

29.“(1) Every paitnor must account to the lirra for any bonolit derived by 
him without the consent of the other jiartners from any 
Accouat ability of part- transaction concerning tliu partnership, or from any 
noTB tor private profits. use by him of the partnership projicrty, name or business 
connexion. 


(2) This section applies also to transactions undertaken after o partnership 
has been dissolved by the death of a partner, and licforc the affairs thereof have 
been completely wound up, either by any surviving partner or by the representa¬ 
tives of the deceased partner. 

30.—If a jiartnor, without the consent of the other partners, carries on any 
.. . business of the same nature as and competing with tba^ 

compete witMrnK^ ivccount for and pay over to the 

turn all profits made by him in that business. 

3!.—(1) An assignment by any jiartner of his share in the partnership, either 
absolute or by way of mortgage or lodcomable charge, 
Rights of assignee oi doosnot, as against the other partners, entitle the assignee 
share in partni rshlp. during the continuance of the partnership, to interfere 

in the management or administration of the partnership 
business or affairs, or to requiio any accounts of the pai tner.ship transactions, or 
to inspect the partnorsliip books, but entitles the assignee only to leceivc the share 
of profits to which the assigning partner would otherwise be entitled, and the 
assignee must accept the account of proJit.s agreed to by the iiartners. 

(2) Incase of a dissolution of the partnership, whether as respects all the 
l»rtners or as respects tlio assigning partner, the assignee is entitled to receive the 
share of the partnership assets to which tlie assigning partner is entitled as between 
mmself and the other partneis, and, for tlio pujqjose of ascertaining that share, to an 
account as from the date of the dissolution. 


Dissolution of Faiini:rship, ami its consfirjvmccs. 


Dissolution by expiration 32.—Subject to any agreement between the partners, 

or notice. a partnership is dissolved— 

(a) If entered into lor a fixed term, by the expiration of that term : 

(b) If entered into for a single adventure or undertaking, by the termination 
of that adventure or undertaking: 

(o) If entered into for an undefined time, by any partner giving notice to 
the other or others of his intention to dissolve the partnership. 

In the last-mentioned case the partnership is dissolved as from the date men¬ 
tioned in the notice os the date of dissolution, or if no date is so mentioned, as 
from the &te of the communication of the notice. 


DUsolutlOQ by bank- 
ropteyi deadi, ^ cbaige. 


33.—(1) Subject to any agreement between the part¬ 
ners, every partnership is dissolved as regards all the 
partners by the death or bankruptcy of any partner. 
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(2) A partiurahip may, at tha option of the other partners, be diBSolved if any 
partner suffers his share of the partnership property to be charged under this Aot 
for his separate debt. 

34.-—A partnership is in every case dissolved by the happening of any event 
which makes it unlawful for the business of the firm 
to be carried on or for the members^if the firm to cany 
it on in partnership. 


35.—On application by a partner the Court may decree 
iMsBoSution 1/ the Court, a dissolution of the partnership in rniy of the following 
oases: 


(a) When a partner is found lunatic by inquisition, or in Scotland by cogni* 
tion or is shown to the satisfaction of the Court to be of permanently 
unsound mind, in either of which cases the application may be made 
as well on behalf of that partner by his committee or next friend or 
person having title to intervene as by any other partner: 

(b) When a partner, other than the partner suing, becomes in any other way 
permanently incapable of performing bis part o! the partnership con¬ 
tract: 

(c) When a partner, other than the partner suing, has been guilty of su(!li 
conduct as, in the opinion of the Court, regard being had to the nature 
of the business, is calculated to prejudicially affect tlm carrying on of the 
business: 

(d) When a partner, other than the partner suing, wilfully or persistently 
commits a breach of the partnership agreement, or otherwise so conducts 
himself in matters relating to the partnership business that it is not reason¬ 
ably practicable for the other partner or partners to carry on the busi¬ 
ness in partnership with him: 

(e) When the business of the partnership can only be carried on at a !<^; 

(f) Whenever in any case circumstances have arisen which, in the opinion 

of the Court, tender it just and equitable that the partnership dis¬ 
solved. 


Etehts ot persons deal¬ 
ing with Arm against appa- 
rent membors o( Arm. 


3(>.—(1) Where a person deals with a firm after a 
change in its constitution he is entitled to treat all ap¬ 
parent members of the old finn os still being members 
of the firm until ho has notice of the change. 


{2) An advertisement in the London Gazette as to a firm whose principal place 
of business is in England or Wales, in the Edinburgh Gazette as to a firm whose prin¬ 
cipal place of business is in Scotland, and in the Dublin Gazette as to a firm whose 
principal place of business is in Ireland, sliall bo notice as to persons who had not 
dealings with the firm before the date of the dissolution or change so advertised. 

(3) The estate of a partner who dies, or who becomes banl^pt, or of a partner 
who, not having been known to the person dealing with the firm to be a partner, 
retires from the firm, is not liable for partnership debts contracted after the date 
of the death, bankruptcy, or retirement respectively. 


37 -—On the dissolution of a partnership or retirement of a partner any partner 
may publicly notify the same, and may reqfiite the other 
Eight of partners to notify partner or partners to concur for that purpose in all 
dh^UoD. necessary or proper acts, if any, which cannot be done 

without his or their concurrence. 


3S.—After the dissolution of a partnership the authority of each partner to 
bind the firm, and the other rights and obligations of 
the partners, continue notwithstanding the Sssolution 
so far may be necessary to wind up the affairs of the 
partnership, and to complete transactions begun but 
unfinished at the time of the dissolution, but not other- 


OoDtinaiug suthority of 
partners for purposes of 
winding up. 


Provided that the firm is in no case bound by the acts of a partttSr who hoE 
become bankrupt; but this proviso does not affect the liat^ity of any person wh< 
httS after the bankruptoy represented himself or knowingly suffered himself to be 
represented as a partner of tne bankrupt. ‘ ‘ 



' 53 & 54 VICT.] PAKTNfeRSHIP ACT, 1890. [cH. 39. 994// 


39.—On the dissolution o{ a partnerahip every partner is entitled, as againsb 
the other partners in the iirm, and all [lerHuns olaiining 
ttijjUU of partners ae U> thiDUgh them in resiwot’of their iutomata as partuorH, 
appUcatiou of partnership to have the proixurty of the ^lartiiorahip applied in pay- 

property. inent of the dehts and liabilities of the Iirm, and to have 

the surplus assets after such payment applied in pay¬ 
ment of what may be* duo to the partners nwpoctively after deducting what may be 
due from them as partners to tlio firm; and for that purpose any partner or his re- 
preaentatiws may on the termination of the partimrsliip aiiply to the t'ourt to wind 
up the business and affairs of the firm. 

4 Q^—Where one partner has paid a prumiiim to another on entering into a part¬ 
nership for a fixed term, and the j)artnerslnp is dissolved 
ipportlonmcnt ot ptc Wort tlio expiration ot tliat tonn otliorwiiB. tlian by 
mlurn where portomhip the death of a paituor, the Court may onlcr tlio reiMvy- 
prematurely diBsolvcd. mont of the premium, oi' of such part thereof as it thinks 

just, having reganl to tlie terms of the partnership (con¬ 
tract and to the length of time during wliicli tlio partnership has eontinuiHl; unless 

(a) the dissolution is, in the judgment of tho (!ourl. wliolly oi cliiefiy duo 

to the misconduct of tho partner who paid tho pivmium. or 

(b) tho partnership has hoeu dissolved by an agii'oiuent loiitainiug no pro¬ 
vision for a return of any |)art of tlm pi-omium. 


4I. --Wlieiv a partnciehip contract i.s ivsciiuhsl on 
llinlits where piirtiievslilp tile ground of the' fraud or misrepn'seutation of one 
illsuolverl fcir fraud or mis- partms thereto, I he party entitlod to ivsoind is, 

representatou. without prejudice to any "iHcr right, entitled- - 

(a) to a lion on, or right of ivUmtion of, the surplus of the partnership a.swfts, 
after satisfying the partiiorship iiabilitie.-i, for any sum of money ))Hid 
by him for tho purcliasu of a share in the partiiorsldp and for any cajntal 
eontnbuted by him, and is 

*(b) to stand in tho jilaeo of the croditois of this firm foi’ all iiaymetits made 
by him in lesiwet (jf the partnoi'shi|i liabilities, and 
(c) to 1k) indonmiliod by tlm jku-soii guilty of tlie fraud or making the lupre- 
sentation against all the debts and liidniilivs of tluc Iirm. 


Kiiiht ot oiitgoiiiK (strtiUT 
in cc'ftsiin cftsc-s to share pro- 
flta iiiHdc nttcr dissolutiun. 


VVhere any memlx-r <^f a firm has died or otherwise eeajsed to lie a [lartner. 

and tho surviving or continuing [Hirtuers carry on tho 
business of tlio linn with its (apital or assids witliout 
any filial settlemcnl of jM'counts as Im-Iwimui the firm 
and tli<( outgoing |>arlnci' lU' his cstati', tiu-ii. in the ab¬ 
sence of any agreement lo the contiary, the outgoing 
partner or lii.s estate i.s entithyl at tluc option of himself 
or his I'epresenlativcs to .su< h share of the profits made since the dissolution as the 
Coutt may find to be attributable to tlio use of Ids share ef thtc |>artnership aswets, 
or to intemst at tho rate of five per c(mt. jicr annum on tlio amount of his sliaru of 
the iiartiiersliip assets. 

(2) I’rovidcd that where by Urn partnemiiip contract an option is given to sw- 
viving or continuing i>attnors lo purchase the intei-ost of a decoasod or outgoing 
partner, amf that option Ls duly exorcised, the estate ot ilie deceased {lartiicr, or the 
outgoing partner or his estaUs u.s tho case may Im, is not (.uititled to any further or 
other sliare of jirofits; but if any partner assuming to act in exercise of tho option 
(loos not in all material ivspccts comply with the terms tlieif of, ho i.s liable to account 
uiulcr tho foregoing provisions of this section. 


Jktiriiig or ilco iisth iiatt- 
uijr‘8 »liare to be a debt. 


Itulc lt)f Ubtributioii uf 
assets on final scttlcmcate ot 
accounts. 


43. -- Sabjoct to any agieement U'tweoii tho partners, 
the amount due from surviving or continuing partners 
to an outgoing partner oi' the reiiresentafives of a de¬ 
ceased partner in resjicet of tlie outgoing or deceased 
partner’s share is a debt accruing at the date of tho 
dissolution or death. 

44. —In settling accounts (.letwoen tho partners after 
a dissolution uf partnership, tho following rules shall, 
Bubjoct to any agreement, be observed: 


65 



9942 CH. 39.] PAETNERSfflP ACT, 1890. [53 & 54 VICT. 


(a) Lohsps, including loHses and defieieiicicM of capital, shall jiaid first out 
of profits, next out of capital, ainl lastly/ if necessary, by the imrtnoi's 
individually in tlio proportion in which they were cntitlecl to share pro¬ 
fits. 

(b) TIio as.s(‘ts of the linn including the siim.s if any, contributed by tlic jiait- 
Here to make up losses or deficieueic.s of caintal, shall Iw a|)plicd in tlio 
following manner and order: 

1. In paying the debts and liabilities of the finn to jicrsuns who are 

not partners therein: 

2. In paying to each partner luteably what is due from tlii> firm to 

him for advances as distinguished from capital : 

3. ill ]»aying to each partner ratcabiy what is due from (.fie firm l<» 

him in rcsjicet of caprtal: 

•1. 'I'ho ultimate i'ckkUic, if any, shall be divided among (be partners 

in the proportion in wliich inolits are divisible. 


Sapplciftenlnl. 


Dolliiilions “ol' Court” 45“-In this Act, unless the contifiiy intention ap- 
iiii(|-l)ii»iiies8." jiears,— 

Tiio ex])res.sion “tJomt” includes ovory Court and judge having juris¬ 
diction in the case : 

The ex[iression “ basine.ss ” includes every trade, occupation, or pi'ofcs.sion. 

46.—-The rules of eipiity and of common law ap|)li- 
Saving fur rules of equity cable to partiicreliip shall continue in force except so 
and wmmon law. far as they are inconsistent with the I'xpress provisions 

of this Act. 


47.—(1) In the application of this At;t to Scotland the bankruptcy of a liiiii 
or of an individual siiall mean sequestration under the 
I’hnision iis to liank- Bunkrupt<-y (Scotland) Acts, and also in the ea^- of 
ruiitcy in Scotland. an iiidividnai the issue against him of a decree of ’cessio 

bonorum. 


(2) Nothing in tliis Act slialj alter (he rules of the law of Scotland relating to 
the bankruptcy of a (inn or of tlio individual j)artnci-s tliereuf. 

4S.—The Acts montioned in the schedule to this Act are hereby rcficaled to 
the extent mentioned in tlic third column of that sclic- 


t'omuii'iieiTia'ut of .Act. 


Slioi't (ilk. 


49. —Tliis Act shall come into opei'iitioii on the first 
day of January one tliotisaml eight hundred and ninety- 
one. 

50. —Tills .Act mav be cited as the t’urliicrship Act 
18'JU. 


St'HEDULK. 


Scc'lioii 4S. 


Kn.VCTMENTS Itin’li.XMiD. 


Session and ChapUii’. 

1 

1 Title or Short Title. 

K.xteiit of Kcfieal, 

19 & 20 Vkt. c. 00 .. 

The Mercantile Law Amciidincnt (Scotland) 



Act, 1850 . 

Section wwen. 

I9&20Vict. c. 97 .. 

The Mereantilo Law Amendment Act, 1850. 

Section fopr. 

28 & 20 Viet. c. 80 .. 

An Act to amend the law of iiartnerehip .. 

The whole Act. 
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References to Specific Relief Act are in th ick black type. 


ACCEPTANCE, 

abeolate and unqualified, must be, 49. 

after revocation, arririi^, 40. 

apparent, M, 58. | 

by acting on offer, 68. " 

by estoppel, 61-52. 

by performance of conditions, 55. 

by post, 37,54, n. 

cannot be assumed, 55. 

communication of, 58. 

condition precedent to, 48. 

oonditi<mal, 49-53. 

letter of, misdirection of, 40. 

manner or mode of, 54. 

must be 'within reasonable time, 48. 

must bo by person to whom offer is made, 88. 

of proposal, 14,30, 33. 

of reward for information, 46, 56. 

of tender, contract by, 44. 

presumption of, 55. 

revocation of, 40,41 seq. 

revocation arriving before, 40. 

transmission of, by post, 37-40. 

ACCOUNT CURRENT, appropriation of payments in case of, 341. 

ACCOUNTS, 
agent’s, 706. 

partnership, 8C^, 810, 830. 

ACQUIESCENCE, as bar to relief on ground of undue influence, 112,113. 

And He HoLDma Out. 

AUT OF STATE, ratification of, ousts jur^iction of courts, 685. 

ACTION emmot be brought upon mutual dealings by and against firms with com* 
mon partner, 831. 

ADMINISTRATION BOND, | 

liability of sureties under, not dependent go. validity of grant, 574« 
not void, though grant obtained by fraud, 135. 

ADOPTION, 

agreement to give annual allowance in consideration of, 168. 
under coercion, void, 93,04. 
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ADVERTISEMENT, 
oontmct by, 57,58. 
for tenders, effect of, 57. 

AGENT, See Principal and Agent. 

AGREEMENT, 

Alteration of, unauthorized, 348 seq. 
ambiguous; avoidance for uncertainty, 83,227. 
amounting to trading with enemy, 166. 
by client to remunerate his pleader’s clerk, 183. 
collateral to wagering contract, 238* 
condderation for, unlawful, 142-143, 162-163,185. 
contingent on impossible events, void, 256. 
defined, 14. , 

distinguished from contract, 32. 
entire or divisible agreements, 185-188. 

for promotion of litigation in which one has no interest of one’s own, 171. 
for stifling prosecution, 168. 
fraudulent, 147. 

independent promises to perform lawful and unlawful acts, 334«335. 

Jntoifering with courts of justice, 178. 

in restraint of legal proceedings, 218-226. 

in restraint of marriage, 206. 

in restraint of trade, 207 seq. 

not to bid against one another at auction sale, 183. 

public policy, against, 147, 165. 

tending to create interest against duty, 181. 

tending to create monopoly, 183. 

to assign or sublet excise licence, 149. 

distinguished from agreement to sublet public contract, 153. 
to do impossible act, 322. 
to procure marriages for reward, 178. 
to traffic in sale of public offices, 182. 
void, 14,142,1.56, 185, 206 seq., 334. 

advantage received under, must be restored, 363. 
contingent on impossible eventSi 256. 
distinguished from illegal, 155. 

made abroad, not enforceable, though valid by Ux hei, 216. 
where consideration in purt unlawful, 185. 
when a contract, 64, 

AUEN ENEMHIS, contract with, 166, 

ALTERATION of contract, 346. 

. of documents, 348 4eq, 

AMBIGUITY, agreements void for, 227,228. 

ANNUITY, rec5pt of, out of profits, does not constitute partnership, 786, 
APPROPRIATION of goods to contract, 372-379,473-483. 
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APPROPRIATION OF PAYMENT, 

application at discretion of creditor where no direction from debtor, 337» 

application where neither party appropriates, 341, 

appropriation as between principal and interest, 339>340. 

evidence of special intention of debtor, 339. 

instmctions of debtor must be observed, 336. 

eection applies only whore several distinct debts, 337. 

ARBITRATION, 

conditions for reference to, not prohibited, as being in restraint of legal proceed* 
ings, 219, 224. 

contract to refer to, how far specifically enforced, S98. 
partner cannot bind firm by submission to, 803. 
remedies for breach of agreement to refer, 226, 

ARCHrrECT, property in plana prepared by, passes on payment of agreed remuner¬ 
ation, 455, 456. 

ASSIGNMENT, 

by operation of law (insolvency), 266. 
equitable, of future property, 488. 
of bill of lading, effect of, 520. 
of contract, 260. 

of debts and actionable claims, 347. 
novation, .341. 

with intent to defeat creditors, 161. 

ATTORNEY. See Solicitor. 

AUCTION, 

auctioneer, agent of vendor, 42. 

authority to sell without reserve, 564. 

to sign contract on behalf of both buyer an<l seller, 671, 676. 

but ho cannot delegate his authority, 671, 676. 
to take bill of exchange for deposit, 671. 
to take cheque, 671. 

buyer’s remedy where sollor sots up restriction on autliority, 564. 
cannot rescind contract of sale, 671. 

or w.'irr.'int goods sold, 671. ^ 

does net contract with intending bidders that goods shall be offered for 
sale, 57. 

no Implied authority to soil by private contract, 671. 

not liable for accepting bid below given price, where sale without rseerve, • 
701. 

bid, acceptance of, kutcha>pucca, 43. 
withdrawal of, 42. 

effect of advectising sale as without reserve, 56, 
employment of puffer, 664* 

goods of third party in hands of auctioneer privileged from distress, 769, 
sale of goods by; effect of knocking down lot| 663. 
statements by auctioneer in sales by Court, reliance on, 128. 
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AWARDS, 

may 1 m speoifioally enforo^, 928 . 

suit to enforce terms of» whether suit for specific performance, 921 . 
within what time such a auit must be brought, 828 , 929 . 

BAILMENT, 

agent for payment is not a bmlee, 670. 

a technical term of the common law, 614. 

and saloj overlapping of, 456. 

care, required by bailee, standard of, 619, 628, 

carrier, common law liability of, whether aSecied by Contract Act, 620. 

common law rule as to, 610, 618, 647. 

death of bailor or bailee terminates gratuitous bailment, 634, 

definition of, 613 se;., 620. 

delivery to bailee, 617, 

deposit of money with banker is not, 616, 617. 
distinguished from sale or exchange, 616. 
duty to disclose faults in goods bailed, 617. 
estoppel of bailee, 

expenses of gratuitous bailee, liability of bailor for, 632. 
finder of goods, right to reward, 638. 

right to sell, 639. 

goods held by seller as bailee, 494496. 
gratuitous, standard of care required by, 619. 
gratuitous, terminated by death of bailor or bailee, 634. 
gratuitous lender, not liable for secret defects in thing lent, 618. 
guest at inn, position of, analogous to bailee, 624. 
liability of bai lee for making unauthorized use of goods bailed, 629. 
liability of bailee for negligence of servants, 627. 
liability of bailor for latent defects, 618. 
lien, particular, of bailee, 639. * 

general, of bankera, 641. 

of factors, 641, 643, 646. 
of solicitors, 641,645. 
of wharfingers, 641,644. 

mixture with bailee’s own goods, effect of, 630*632. 

. negligence, bailee cannot contract himself out liability for, 627. 
overlapping with sale, 456. 
pledges, of, 646. 

profit from goods bailed, right of bailor to, in absence of spedal agreement, 636.. 
responsibility of bailor to b^oe, 635. 
return of goods bailed, 633. 

no bailment unless goods to be returned or accounted for, 616. 
letum to bailor without title, 636. 
return to one joint owner, 635. i 
Roman law, rale of, as to duty of bulor, 618. 
suits by bailees or bailors a^^nst wroi^doer, 666. 
termination of, by wrongful use d goods by bailee, 629. 
by death, 634. , . 



INDEX. 


999 


BA ILMENT—coniinwerf. 

third parties, rights of, 638. 

warehouse reut, payment of, by bnjrer does nob of itself coostitate bailment, 495. 
wrongdoer, suit gainst for injury to goods bailed, 656. 
apportionment of relief obtained, 657. 

BANKER, 

gonerol Hen of, on customer’s secnritios, 641. 

does not extend to securities deposited for safe custody, 642. 

BANK NOTE, alteration of number, material. 348 n. 

BANKRUPTCY, 

administration of partnership, assets in, 822, 823. 
of buyer, effect on sale of goods, 608. 

of promisor, does not amount to rotasal to perform contract, 287. 
principal’s discharge in, does not disoliargo surety, 589. 

See iNSOLVENoy. 

BARRISTER, 

authority to corapronoLse suit, 6C8, 669. 
compromise arranged through mistake of, 135. 

BILL OF EXCHANGE, 

alteration of, material, effect of, 349, 350, 354. 
consideration presumed, 195, 

• for goods sold, effect of, on right to stop in transit, 611. 
indorsor, discharge of, wliore remedy against prior party impaired, 598. 
indorsor of, primarily liablo as principal on bill, 001. 
notice of dishonour, wliat is roasouablo time for, 304. 
partner, in trading firm, authority to draw in usual course of business, 803. 
authority to settle partnership affairs on dissolution does not authorize 
acceptance of bill in firm name, 662. 
presentment for acceptance or payment, what is reasonable time for, 304. 
signature by agent, 748. 

signature of blank paper, implied authority to holder, 87. 

And see Negotiable ItrsTBUMB'ir; Promissoby Note. 

BILL OF LADING, 

assignment of; effeot on transilus, 520. 

provisions of Bill of Lading Act as to assignment, 521. 
delivery of goods by transfer of, not de-alt with by Act, 502. 
pledge of, 522. 

to order of seller, effect of, on property in goods, 479. 

BOND, alteration, of, after execution, 349. 

BREACH OF CONTRACT,; 

“ anticipatory breach,” 284, 285. 
consequences of, 396| 
contract for purchase of land, 416, 
measure of damages for, 396 seq. 
wrongful refusal to accept goods, 560. 
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BROKER, 

authority of, 670. 

cannot recover comwission in respect of wagering agreement, 240, 241. 
no power to delegate authority, 670. 

And see Principal and Agent ; Poucy Brokee. 

CANCELUTION OF INSTRUMENTS, 

conditional on party seeking cancellation and making compensation, 944. 
effect of, on registration, 939*943. 
partial, when ordered, 943. 

to obtain, reasonable apprehension of serious injury must be proved, 941. 

when may bo ordered, 939, 940. - 

where minors concerned, 945. 

who may claim, 939,940^ 

within what time must suit for, bo brought, 943. 

CAPACITY, 

to contract, 6.5 seq. 

follows law of domicil at time contract made, 12. 

except as to contracts affecting immovable property, 12, 13. 

And see Drunkenness ; Lunatic Married Woman ; Minor. 

CARRIER, 

by railway, liability of, for loss of good.s subject to provisions of Act, 623. 
carriage of passenger, notice of special conditions on ticket, 34. 
common law liability of, whether a “ usage of trade ”, 9. 

whether affected .by Contract Act, 620. 
delivery of goods to, effect of, 476, 497. 
negligence of, burden of proof, 620, 625. 

wrongful delivery by, does not defeat right to stop goods in transit, 519. 

“ CATCHING BARGAINS,” rules of equity as to, 108. 

CHAMPERTY, 

agreement by solicitor with client, making remuneration deiiendent on result 
of case, void, 178. 

agreement to supply funds to carry on suit in consideration of share of property 
not void for, 173. 

to avoid ^roement, it must be against public policy, 173. 
case law on the subject, 172-178. 

English rules against, do not apply to India, 172, 173, 176. 
purchase of subject-matter of suit, not unlawful, 173. 

sale at undervalue of property already giv^ to another is not champertous, 174. 
what is, 171. 

CHARTERPARTY, 

misrepr^ntation in, os to tonnage of ship, 123. 
rectification of on ground of mistake, 137. 

OHAlTELS, restitution of, 862, 863. 

decree for reetitutiem how executed, 865. 
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CHEQUE, 

alteration, effect of, 354. 

auctioneer may take in payment o! deposit, 671. 

obliteration of crossmg; protection of perscms paying in good faith, 354. 

payment by, at request of creditor, 3(^. 

COERCION, 

adoption under, void, 04. 

agreement entered into under fear of criminal proceedings 02. 
consent excluded by, 01,124. 
defined, 02, 393. 

fear, act done under inilumice of, 101. 

inadequate consideration as ovidonco of, 107, 189, 205. 

marriage void for, in England, 00. 

payment under, 392, 303. 

when an offence, 02. 

COHABITATION, past, as consideration, 165, 199. 

COLLATERAT. AGREEMENTS (to void contracts), efficacy of, 2:1S. 
“COMMANDITE” partnership, 784. 

COMMISSION, agent’s. PaiNCiPAr. and Agent. 

COMMON LAW, 

agency, consideration not necessary, to create, 600, 
agreements in restraint of legal proceedings, 220. 
auction, employment of puffer, 564. 
baUees, general liability of, 620. 

Ijailmcnt, as to, 615, 616, 618, 647. 
champerty and maintenance, 171. 
common carrier, liability of, 9, 620. 
compensation for non-gratuitous act, 384. 
compounding felony, agreements for, void at, 168. 
consideration, as to, 31, 164, 189 n. 

adequacy of, 205. 
contracts prohibited by, 148. 
courts. Specific Kclief liow far administerod in, 842, 845. 
deliveiy and acceptance of goods, 304, 306, 601. 
dispensation with performance, 355. 
duress in, 92. 

estoppel of bailee from den 3 ring bailor’s title, 636. 
finder of goods, position of, ^8. 
fondgn law, proof of, 140. 
formal contracts in, 180 n., 196 n. 

imposBibility of performance by destruction of subject-matter of contract, 323, 
innkeeper, Ual^ty of, 624. 

interest not payable except by expieas agreement or trade usage, 421, 
introduction of, into India, 2. 

lability of b^or f<^ latent defeota, 618. ^ 
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COMMON LAW—conimwai.' 

marriage brocage contracts void by, 178. 
minor partner, position of, 791. 
minoiB* contracts, at, 65, 66, 76, 77. 
misrepresentation, 124. 
mistake of law, relief for, 138. 
mistake, recovery back of money pud under, 392. 
moral predominwce of, in foreign jurisdictions, 6 n. 
mutmd discharge of obligation on contract, 355< 
offer and acceptance, os to, 39, 40. 
past cohabitation, no consideration in, 165, 199»] 
supposed exceptions to rule, 199. 
payment, place of, 306. 
performance of contract, place for, 306. 
pleading, rules of, 313, 364. 
pledge of goods, 646. 

promise by married man to marry another onjhia wifo’s death, void, 164. 

promise not necessarily communicated in,\14. 

public office, sale of, void by, 182. 

public policy, as to, 165. 

relations to native law of contract, 3. 

rescission of contract, lapse of time no bar to, 362. 

restraint of trade, agroements in, common law prosumptioii as to, 211. 

provisions of I. C. A. as to, in advance of, 212. 
ale of goods, contracts for, 458. 

• title to goods sold, seller’s responsibility as to, 545. 

stoppage in transit; how right affected by ossignmont of bill of lading, 521. 

third party cannot sue on contract by, 20. 

time for performance of contract, 304. 

trade namw, use of, 781. 

trespass to goods, action by bailor for, 656. 

undue influence in, 97 eeq. 

warranty of title on sale of goods, 544. 

COMMUNICATION, 

intention to communicate not equivalent to, 34. 
of acceptance, 58, 59. 
of proposal, 33, eeq. 
of special conditions, 34. 
when complete, 36 seq. 

COMPANIES, not within paxtnership clauses of Act, 835. 

COMPANY, 

contract wHh promoters of a, 908 . 

direotora, nnooentmispiesentation as to authority to draw bills, 123,129. 
error as to identity of, 89. . 

not bouzul by false certificate of shares issued .by seotetaiy, 7^7 
prospectus, incorporation of, in life pbllcyf 36; 
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COMPENSATION, 

(orioaifidescripiion on saloa of iajid, 120, 127. 
general principles aa to, 179. 

power of court to award, in certain cases of apeoific performance, 181. 

927. 

specific performance may Le decreed with, 879. 
when not admiasiblo, 874. 

And m Damages. 

COMPROMISE, 

miatako of counsel, 135. 

of claim, 29, 190. 

of criminal ])roceeding8, 168*171. 

of suit agreement under mistake as to subject-matter, 1.35. 

implied authority of counsel or solicitor to cflcct, 668, 669. 
of suit impeaching will, 161. 
offence against foreign law, 160. 

CONCEALMENT. 

guarantee obtained by, inralid, 604. 

what is a “ material circumstance,” 607. 
of fact, when ma<''rjol, 129, 130. 
evidence of materiality of, 130. 

CONDITION, 

. acceptance, conditional, 49, 60. 
against sublotting of contract, broach of, 119, UK), 
concurrent, 309. 

condition precedent, 261, 253, .309. 
condition subsequent, 2.53, 264. 
distinguished from warranty, 642. 
may include warranty, 644. 
special, communication of, 3-t. 

indorsement of, on tickets, 34, 35. 

“CONDITION PRECEDENT” to acceptance, 48. 

CONFLICT OF LAW S, 

agreement in restrwnt of trade made abroad, valid by kz loci, not ooforceablo in 
India,l216. 

domicil, capacity to contract governed by law of, 12, 67. 

CONSENT, 

ambiguity in expression of, 83. 
and estoppel, 87. 

apparent, given under ihistake, 85, 86. 

coercion, excludee, 90,124. 

ifeSnition of, 81, 91. 

free, what is, 91. 

obtaiq^ by fraud, 91,113,1^. 
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CONSIDERATION, 

ftbsenco dt generally avoids agreement, 188 seq. 
act must be at desire of promisor, 17. 
adequacy of, 107, 189, 204. 
agency may be created without, 660. 

agreement to extend time for performance, not necessary for, 359. 
apparent benefit to promisor not material, 204, 670. 
apparent forbearance, 29. 

barred judgment debt, promise to pay doea not require, 203. 

common law of, 31,164. 

compromise of claim as, 29, 190. 

defined, 13, 14, 17. 

duty, legal, performance of, 163, 192. 

executed, 30. 

executory, 30. 

failure of, by default of plaintiff, 316. 

failure of, on repudiation of unlawful agreement, recovery of money paid, 366. 
forbearance to sue as, 27-31, 190. 

on or to otherwise enforce gaming security, as, 248 n. 
forbidden by law, 142, 144. 
good, 32. 

gratuitous promises, 190. 
guarantee, for, 570. 
illegal, 142, 161, 162, 185-188. 
immoral, 162. 

inadequacy of, by itself no ground for refusing specific performance, 927, 
inadequate, as evidence of coercion, 107, 189, 204, 205. 

not of itself sufficient ground for rescission, 205. 
lawful and unlawful, 142 aeq. 
mere motive is not good, 200. 
mutual promises,, whether sufficient, 29, 190. 
natural love and affection, 188, 189, 195-198. 
need not be equal in value to promise exchanged, IIM). 
not matter of form, 190. 
past, 26-27, 165, 189. 
past cohabitation as, 164, 165, 199. 
presumption of, in case of negotiable instrument, 195. 
promise to pay statute-barred debt, 188. 
promise to perform existing duty is not good, 192. 
promise to perform subsisting obligation to third person, 193. 
public policy, opposed to, unlawful, 142, 146, 147, 165. 
receipt of, acceptance of proposal by, 65. 
subsequent promise as, 26. 
third party, considOTation may proceed from, 19 seg. 

English law otherwise, 19, 20. 
unlawful, 142 aeq., 16!^ 166 seg., 186. 

in part, makes whole i^;reem6nt void, 186. 

otherwise where part of consideration merely not enforceable, 186. 

past cohabitation not, in English law, 199. 
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CONSIDERATION—cojifinucrf* 

“ unreal,” 32. 
valuable, 32. 

voluntary sovlcoa 198. 

CONSTRUCTIVE CONTRACTS, and contracts implied by law 373*390. ^ 

CONSTRUCTIVE FRAUD, what is, 122. 

CONTINGENT CONTRACT. See Contract. 

CONTRACT, 

* agreement di.stinguishod from, 32. 
agreement, when a, 14, 64. 
ambiguouei 227, 228. 
apparent, 81. 
asaignmont of, 260. 

breach of, measures of damages for, 39<} seq. 

“antieijmtory breach,’ 283*284. 
contract for purchase of lanil, 416. 
by advertisement, 68, .69. 
by correspondence, 3640. 
by what law governed, 12. 

C. I. F. with commission agent, 728. 
capacity, 65, se/}. 

. coercion, consent procured by, 124. 

condition against sublotting, broacli of, IW. 
conditional| 2r)U264. 
considoratiop for, 16 seqt 
unlawful, 142 sa/, 
contingent, 

dofinition of, 250. 
enforcoraent of, i'll, 2r)5. 

execution dependent on .specified event hapjKmiiig or not happening, within 
fixed time, when void, 256 
when enforceable, 2*76. 

impossible contingency: agroernont void, 256. 
corporations, with, 368. 

death of party does not generally affect obligation to perforraj 257 
deceit, contract not affected by, whore no ilatnage, 130. 
definition of, 14. 
dischaige of mutual, 355. 

entim work, for, remuneration not recoverable unless work completed, 364. 
fraud, effect of, on, 124, 147. 
implied, 62. 

impossible act, t^reement for, void, 322. 
juifant’s, 66*77. 
insanity as bar to, 77*81. 
joint, Ualniity is joint and several, 2M, 291. 
enfoicem^t of, 300. 
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COKTRACT—-ftwimweii. 

letter of credit is, when acted upon, 56. 
lunatic’s, 77-81. 
marriage brocage, 178. 

misrepresentation, innocent, effect of, on, 118. 
m^ake as to nature, party and subject-matter o^ 84-90. 

in formation of, 81 seq. 
mistake of fact, 134 seq. 
morality, contrary to, 140, 147. 
native law of, 2 

how far still in force, 8. 
necMsarios, infant’s contract for, 76, 365. 
novation, 341-345. 
of agent, enforcement of, 738. 

liability of principal for, 731. 
of service, 286. 

performance of unlawful, 144, 145. 

undisclosed impediment to lawful performance, 146. 
personal, performance of, 287. 

enforcement of negative stipulation in, 210, 2ll n. 
terminated by death of either party, 258, 
whether assignable, 260-266. 
with firm, whether affected by death of partner, 288. 

“ promise,” meaning of, 14. 

quasi contracts, reimbursement of money paid under, 374, 376. 

ratification of contract made by agent, 682 seq. 

readiness and willingness to perform, 311. 

rescission of, 124, 131, 132. 

reward, offer of, 58. 

sale by one of several Hindu co-parceners, 877t 
sale of land, for, when complete, 53, 54. 
seal, requirement of, 368, 369. 
statute, agreements contrary to, 148-163. 
temrs of, implied, 62. 

third party cannot sue on, by English law, 19-211 
undue influence, contract induced by, 131. 
unilateral, 32, 59. 

•unlawful, 142 kq. 
voidable, 14,124 seq. 

rescission of, 360 seq., 372. 
writing, requirement of, 64. 
written, unauthorized alteration of, 348 seq, 

ooimiAars, 

against whom, cumot be specifloally .enforced, 924. 
against whom, may be speciflcally enforced, 920, 
for whom, cannot be specifloally enforced, 909. 

except with a variation, 918t 
for whom, may be specifloally enforced, 907, 
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OQNTRAOTS-'<on2»nue(2. 

wliioh cannot ba speoifioally enforced, Nl. 

where comp^isation in money is an adequate relief, 186. 
where personal services involved, 96. 

where terms cannot be ascertained with reasonable certainty, N7> 
where there is want of mutuality, 887. 
vrhich may be specifically enforced, 8M. 

CONTRACTS to e^mcute buildup or other works, not convenient to decree specific 
performance of, 870. 

CONTRIBUTION, 

between co-heirs, for costs of litigation in respect of common property, 387. 
co-sharers of land, 380, 386, 387. 
co-sureties, 609 seq. 
joint promisors, 290-297. 
joint wroi^oers, 297. 
judgment debtora, 297. 

no right of, between sureties by separate obligations for portions of same debt^ 
6U. 

rateable, where liability varies, 611. 

rateable distribution of loss arising from default of one joint debtor, 290. 
when liability arises, 297. 

where money paid by one under joint liability, 380, 381. 

CO-OWNERSHIP, distinguished from partnership, 775. 

CORPORATION, public duties of, how enforced, 967. 

CORRESPONDENCE, contract by, 36-40. 

CO-SHARER, rights of, may be protected by grant of injunction, 981. 

COSTS, 

in suit for dissolution, apportionment of, 835. 
ol defending action, agent’s right to indemnity against, 727. 

COUNSEL. See Babristbr. 

COVENANT in lease granted to partner in his own name, liability of firm on, 803. 
CREDITOR, electien of remedies by, in case of agency, 754. 

CRIMINAL ACT, agent cannot claim indemnity from principal against consequanqes 
of, 729. 

CRIMINAL PROCEEDINGS, 
compromise of, 168,171. 
threat of, 101, 169, 170. 

CURRENCY, tender must be made in legal, 273. 

emOM OP TRADE, 

as to implied warranty on sale of goods, 546. 
as to lemuneration of a^t, 713. 

Bombay, as to purchase and sale of goods by agent, 702. 
saving <rf,^U se?. 
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DAMAGES, 

consequenoM contemplated by paities at time of conb^ofc, liability for, 4C® 
consequential, 403,408 seq, 

on breach of contract to pay money, 406, 
for future injury, 983. 

for premature revocation of agent’s authority, 695. 

fresh suit for, will lie though suit for apecihc performance dismissed, 890. 

Hadley v. Baxendak, rule in, 409. 

iinmovables, broach of contract for purch^ of, 416419. 

interest by way of, 8, 9, 419 eeq, 

liquidated, distinguished from penalty, 423, 880. 

liquidation of, no bar to speoido performance, 890-891. 

may be awarded, where case for speoifio peiformanco or injunction fails, 880. 

measure of, 396 eeq. 

breach of contract for sale of land, 416-419. 
breach of covenant to repair, 418, 419. 

sale of goods; goods not fit for purp<^ intended where purpose not commu* 
nicated to seller, 558, 559, 

failure to accept goods made to order where no market price, 397 n. 

instalments, goods deliverable by: fmluie to deliver on due dates, 401. 

late delivery of goods, 401. 

low profit, 407. 

market value,, evidence of, 398. 

non-acceptance of goods by buyer, 397, 398, 399, 560, 661. 
non-delivery of goods by seller, 397, 398, 399 eeq.y 412. 
warranty, breach of, 405. 

where buyer suffers conviction and loses trade through harmful nature 
of goods sold, 405 n. 

where goods delivered are of inferior quality, 658. 
where goods resold by seller on breach by buyer, 531. 
where goods sold by agent below limit authorized by principal, 701. 
where goods parted with by agent without payment, contrary to prin* 
cipal’s instructions, 701. 
payment of money, delay in, 

penalty, stipulations for increased interest by way o^ 427 seq. 

" reasonable compensation ”, what is, 446448. 

remotenws of, 403 aeq. 

rule in Hadley v. Baxendak, 409. ^ 

waiver of, where performance accepted at time other than that t^reed upon, 318. 
warranty, breach of, on sale of goods, 405. 

breach of implied warranty of authorify by a^nt^ 766, 767, 
where act promised impossible or unlawful to knowledge of promisor, 323. 
where contract rightfully rescinded, 450. 

DAMDUPAT, 8. 

DEATH, 

of bailee or bailor, terminates gratuitous bailnmnt, 634. 
partner, dissolves partnership, 807-814. 
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DEATH--eon/mu«(2. 

of effect on peieonal action for damages, 260. 
party, does not affect contract, 257-260, 

otherwise in caso of personal contracts, 260. 
prindpal, revokes power of attorney, 689. 
proposer, effect of, 40. 

surety, generally revokes continuing guarantee, 579. 

DEBT, 

arrears of revenue not a, within s. 50, 336. 
barred, promise to i>ay, 200 seq. 

judgment, within exception of barred debts, in s. 25, 202, 203. 
partnership, 294-296, 794, 795, 823. 
payment, appropriation of, 335. 

appropriation as between principal and interest, 339. 
creditor’s right to appropriate, 337. 

DECEIT, does not affect contract where no damage, 129. 

DECLAEATION OF WAR, effect of, on contracts, 106. 

DECLARATORY DECREE, 
an innovation, 947. 
as to right to possession, 955. 
bar to, 945. 

discretion of Court to grant, where status or right denied, 945< 
effect of, 883. 

for purposes of, who is “ interested to deny,” 956. 

I>ers(m having a vested interest entitled to sue for, 962. 

contra, where interest contingent, 962. 
reversionary heir, right of, to bring suit for, 961. 
suit for 

against whom will lie, 845. 
history of, 946, 948. 

plaintiff to, must bo a person entitled to any legal character or to any nghts 
to any proj^erty, 953>955. 

will not bo dismissed if plaintiff omits to seek further relief 956. 
what forms of declaration covered by, 949. I 

whore no right to “ further relief ” shown, 961. 
whether, can be mode independently of, s. 42 of S. R. A., 949. 
will not be granted merely to set aside an a^rtion, 965. 

DEED, 

alteration of, after execution, 348, 31^. 
execution in agent's name, 747. 
necessary to contract, when, 64. 

DEFINinONS. See Wobds, 

DELAY, 

as bar to relief , on ground of undue influence, 112, 113. 
way of speoifio performance or injunctimi, 904, 886. 
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DEL CEEDEEE AGENT. See FamoiPAi. Aosnt. 

DELIVERY^ o! goods, 

by iastalmeats, refusal^to perform]ooatractjof,]278. . 
what amounts to, 460, 490 eeq. 
buyer must apply for, 601. 
constTuctive, 494. 
feture, 489. 
how made, 490. 

in ooume o! sea transit by transfer of bill of lading, 602. 

of key, effect of, 493, 494. 

on Sunday, 305. 

part delivery, effect ot 499. 

place of, 54, 305, 501. 

^rmbolic, 493. 
time of, 601. 

where time specified, 304. 
to carrier, 476-481, 497. 
to wharfinger, effect of, 497. 

DELIVERY ORDER, giving of, does not of itself defeat seller's lien, 604. 
DEPOSIT, 

dismissal of purchaser’s suit for specific performance no bar to a separate suit for 
return of, 888. 

forfeiture of, by vendor if sale goes off by default of purchaser, 887. 

not a penalty, 888. 

purchaser entitled to return J. 885. 

lights of parties to, determined by terms of contract, 886. 

DILIGENCE, 

“ordinary”, 129. 
standard of, 129. 

DISCHARGE Off CONTRACT, 

by alteration of written contract, 346, 348. 
bankruptcy or insolvem^, 266. 
breach of contract, 396. 
impossibiUty of performance, 3^-328. 
performance. Chapter IV. 
rescission by new agreement, 341^5. 
tender, 44. 

DBCLOSURi; 

no general duty of, 117, 118. 
special duty of, in |uutioular cases, 116. 
by trade usage, 117. 

DISCRETION OF COURT, 

B8 to declaration of status or right, 945, 862. 
ai to decreeing specific performance, 899, 906. 
as to granting injunctionB, >7Mt4,178. 
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discretion of COORT-ttwlintffd. 

delay an element in exercise of, 9M> 
intimately bound up with historical limita of jurisdiction, I03« 
not arbitrary but sound and reasonable, t89. 
rightly exercised in refusing to decree specific porformanco— 

where plaintiff would derive unfair advanti^ over defendant, 899. 
whore some unforeseen hardsliip on defendant involved. 900, 900. 

DISSOLUTION of jMirtnerehip. See Partnership. 

DISTRESS for rent, goods of third i)arty in liands of auctioneer or factor privileged 
from, 769. 

DIVISIBLE CONTRACT, distinguiahod from entire. 185.188, 248, 249. 
whether capable of being sixx'ially i)orformed, 979,879. 

DIVORCE, rntmey j)aid to procure, not recoverable back, 180. 

DOCUMENTS, ' 

alteration of, 348. 

what aiteration>matcrial, 349 aeq. ^ 

DOMICIL, capacity to contract governed by law of, 12, 67. 

DRUNKENNESS, contract while in state of, 80. 

DURESS, 

detaining property is not, 92. 
execution of deed under, 92. 
nearly obsolete in English law, 

EASEMENT OF LIGHT. AND AIR, disturbance of, may bo prevented by grant 
of injunction, 981. 

ELECTION, of remedicH by cretlitor, 754. 

ENGLISH I^W. See (’ommon Law; Equitv. 

EQUITY, 

“catehing bargains,” rrdief in cases of, 106, 108. 

contribution between joint promisors; equitable doctrine ombo<lied in s. 43, V- 
courts, Specific Relief how far a<lminjstenMl in, 842. 
equitable assignment of future property, 488. 

old rule as to right of buyer to rescind whore puffer employed at sales by 
auction, 564. 

presumption of as to time not being of essence of contract, 318. 
rule of as to liability of deceased partner’s estate for fim’s debts, 290. 
surety’s equitable right to indemnity by principal, 603, 608, 609. 

ESTOPPEL. 

and consent, 87. 
by fraud or wremg, 69, 71. 

judgment, unsatisfied, against one joint promisor, whether bar to subsequent 
a^tion^ against other, 294. 
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ESTOPPEL—co»l»ntte<l. 

of agent: impiiecl warranty of authority, 756. 
bulee, 636. 

person holding himself out ^ partner, 787-789. 
person signing stamped paper in blank, 87. 
principal inducing belief in agent’s authority, 700. 

EVIDENCE, 

admissible to prove usage of trade, 11. 

agreement to pay witness, not enforceable, 163, 164, 193. 

- agreement purporting to restrict ordinary rules of evidence, 226. 
burden of proof in contracts of lunatics, 80. 

in cases of loss of or damage to goods by oairier, 625. 
in cas^ of undue iuduonco, 98. 
in dealings with parda-nishin women, 88, 103-107. 
of good faith in sales of goods, 541. ■ 
foreign law, proof of, 140. 
of agreement being by way of wager, 243. 
contract, 64. 

oral and documentary, 64. 

presumption of ownership in case of joint Hindu family, 542. 
to explain or vary written documents, 227. 
whore variance between print and writing, 65. 

EVIDENCE ACT (I. of 1872), lU. 

EXECUTED CONSIDERATION. See Considjsration. 

EXECU'rORS, 

duties and riglits under contracts, 257 eeq. 

joint liabilities, survival of, against executors of deceased joint promisor, 260. 
of deceased partner, duties of surviving imrtners are, 827. 

whether necessary })ai4ios in suit for debt due to firm, 301, 302. 
remuneration, undertaking by third party to pay, 192, 714. 

EXECUTORY CONSIDERATION. See Consideration. 

“EXPECTANT HEIRS,” fraud presumed in dealmgs with, 106, 108. 

EXPRESS PROMISE. 5cc Promise. 

FACT, mistake of, 133-137. 

FAC’TOR, 

authority of, 643, 669. 

whether coupled with interest and irrevocable, 693, 694. 
for sale of goods, 693. 

general lien of, for balance of account, 641, 643. 

goods of third party in hands of, privileged from distress, 7^. 

pledge by, 655. 

sale by; title to goods sold, 532 aeq. 
who is a, 643. 

And see Pledge ; Prikoipal and Agent. 
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FACrOES ACTS. See List op Statutes. 

FFIAR. See Coercion. 

FIDUCIARY RELATIONS. See Undue Influence. 

FINDER 

of goods, responsibility of, 301. 

duty to rostoro wlicro moans of discovoring owner, 391. 
knowledge as to identity of owner immaterial, 391. 
lien of, for compensation and ex{)emM*fl. 938. 
right to sue for reward, 938. 
sale of article found by, 639. 

FORBEARANCE TO SUE, as consideration, 27 scq., 190, 191. 
apparent forbearance, 29. 
promise of forbearance, 31. 

FOREIGN LAW, proof of, 140. 

FOREIGN STATE, 

suits against, in rc.sj)Oct of contracts made on behalf of, 748. 

FORMATION OF CONTR.\CT, 
by correspondence, o6*40. 
offer and acceptance necessary to, r»4, 68. 

FRANCE. 

law of, as to transfer of property in goods, 459. 
as to .sales of land, 4.59. 

FRAUD, 

consent procured by, 91,113, 124. 

“constructive," 122. 
definition of, 113. 

fraudulent alteration of (bxmmonts after execution, effect of, 348 seq. 

fraudulent consideration or object of agreement, 142, 147, IGl. 

guarantee obtained by misrepresentation or concealment, 604, 606. 

marriage void for, in England, 90. 

minor, fraudulent rofircscntation by, 69. 

fflisropresentation, i«'lafi<>n of, to, 115. 

non-disclosure of material fact is, 116. 

of agent, in course of busitiess, binds principal, 704. 

of partner, liability of linn for, 705. 

partnership agreement, rescission of, for, 817. 

pledge of goods or documents of title to goods obtained by, 662. 

presumed in dealings with “ex])cctant heirs", 100,108. 

r^cission of contract induced by, 663. 

signature obtained by, 84, 85. 

And see Misbefrbsentation ; Undue Influbnoe. 

FRAUDS, STATUTE OF, 464,492,492 n., 493,836. 

GAMING. See Waueb. 
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GlFr, already made, not affected by absence of consideration, 189. 

GOODS, SALE OF. Sec Sale of Goods. 

GOODWILL, 

does not “survive” to continuing partner, 826. 
meaning of, 808. 

payment of share of profits for sale of, does not constitute partnership, 786. 
GUARANTEE, 

concealment of “material circumstance,”'whet is, 607. 
consideration for, 569. 
continuing, 575. 

revocation of, by notice, 576, 577. 

by change in firm, 821. 
by death of surety, 679. 
contract of, defined, 568. 
contribution between co-sureties, 611. 

“creditor,” defined, 568. 
creditor’s duty of di.sclosure to surety, 605. 
implied indemnity of surety, 609. 
limitation of amount, 572. 

obtained by misrepresentation or concealment, invalid, 604. 
of agent, loss must arise from misconduct in connection with agency, 573, 674. 
collector, mere passive acquiescence in laxity in keeping accounts will not 
discharge surety, 597. 

servant’s fidelity, employer does not contract with surety to use diligence to 
check servant's work, 597. 

“ principal debtor,” defined, 568. 
revocation by death of surety, 579. 
by notice, 570. 
what is notice, 578. 

“ future transactions,” meaning of, 676. 
surety’s liability, extent of, 571. 

where limited in amount, 572. 
surety's rights on payment on default of principal, 598. 
under agreement to give time to judgment debtor, 591. 
void, where instrument not executed by intended co-surety, 601. 

And see Principal aud Surety. 

HIGH COURTS, Original jurisdiction of, 963-966. 

HINDU LAW, 

adoption, void contracts as to, 158. 
damdupat, of, 8. 

joint Hindu family, presumption of ownership in c^se of, 642. 

mortgage in favour of, but taken in name of minor, valid, 73, 74. 
name, use of in trading firm, 783. 
carriage, agreements in restraint of, 206. 
marriage contracts contrary to, 160. 
marriage in Asttm form, 179. 
married woman, capacity to contract unaffected in, 78. 
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HINDU LAW—continued. 

married woman may contract jointly with husband, 78. 

minor, not personally liable where anwstral trade carried on by guardian, 

702, 793. 

partnership: joint Hindu family firm, 783. 

HOLDING OUT, 

company not bound by false certificate of shares issued by secretary, 797. 
doctrine does not apply to tort s, 791. 
liability as }>artner by, 787. 

liability of princii>al inducing belief in agent’s authority, 760. 
personal liability of pretended agent, 750. 

HUSBAND AND WIFE, 

agreement for futtrro separation void, 169. 
wife as the agent of lior husband, 662, 063. 

cannot generally bind liusband without his authority, 78. 
but may pledge his credit for necessaries, 78. 

And se.e Marriage: Married Women. 

ILLEGAL (X)NTRA(Tr. ,Sec. Unlawful Agreements. 

IMMORALITY, contracts void for, 147, 162 nvq. 

IMMOVABLE PROPERTY, 

appeal, none from order or decree passed under Section 9 of S. II. A., 853. 
limits of decree under Section 9 of S. R. A., 858. 
object and scope of Section 9 of S. R. A., 855. 
possession, title and evidence, 854. 
recovering possession of, 852. 
restitution of dispossessed holder of, 855. 
sale of, damages for breach of contract, 416-419. 
suit must be brought within six months, 855. 
effect, if not so brought, 859. 

suit under Section 9 of S- R. A. will not lie against the Government, 853. 
transfer of, 194. 

void where forbidden by statute, 1.56, L57. 
transfer of ownersiiip of movables on mixe<l sales of movable and immovable 
proiMTty, 483. 

IMPLIED CONTRACTS. .S'ee Constructive Contracts and Contracts impiJbd 
BY Law. 

IMPLIED PROMISE. See. Promise. 

IMPOSSIBILITY, 

agreement to do impossible act void, 322. 
arising from act of party, 314. 

death or sickness of promisor, 324. 
destruction of subject-matter of agreement, 324, 371. 
commercial, what is, 328. 
of poiformanco of contract, 314, 322, 323. 
perfiffmance depending cm existing thing or state of facts, 324, 371. 
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IMPOSSIBILITY— 

must be physical or legal, to discharge contract, 323,325,326. 
subject-matter having partially ceased to exist, contract not wholly imposaibl© 
of performance, 
subsequent, oSect of, 322, 325. 

INDEMNITY, 

against damages recovered and costs of suit, 566, 567. 
agent’s right to in respect of principal’s business, 726, 727. 

limits of the right, 726. 
contract of, defined, 565. 
co-suretios entitled to share in benefit of, 612. 
extent of promisee’s rights, 566. 

rights of promisor not provided for, 568. 
of surety implied, 609. 

right to, whero money paid by person interested on behalf of another, 374. 

And see PniNcirAL and Surety. 

INFANT. See Minor. 

INJUNCTION, 

agreement by employee not to exorcise calling after expiration of employ¬ 
ment not enforceable by, 211 n. 
as a form of preventive relief, 975. 

damages may bo awarded though not asked for where case for injunction fails, 
890. 

enforcement of negative stipulation in poisonal contract by, 210, 211 n. 
granting of. discretionary-, 978. 

liquidation of damages, as bar to an award of relict by way of, 891. 
mandatory, 983>987. 

against co-sharers and tenant, 987. 

delay and acquiosconco may deprive plaintiff of his right for relief by way 
of, 986. 

history of, 984. 

may be granted although act not completed, 986. 
when granted, 986. 

negative agreement, to perform, 990>993i 

obtainable when plaintift’s right to or enjoyment of property threatened, 975. 
perpetual, 974, 878. 

“property,” meaning of, for purposes of obtaining, 980. 
special cases where, granted, 
breach of trust, 883. 
co-sharers, landlord and tenant, 981. 
continuing trespass, 881. 
easement of light and air, 981. 
multiplicity of judicial proceedings, 983. 
nuisance, 882. 

patent, copyright and trade mark, 965. 
waste, 883. 
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INJUNOTION—eoa^iAtteri. 

8l»by of proceedingB by grant of, 989. 
temporary, 974. 

to provent breach o! contrac^t, 979. 
vhen refused, 987. 

INNKEEPER, 

guest, position of analogous to that of bailee, 634. 
liability of, for loss of guest’s goods, 624. 
lien of, on guest’s goods, 640 a. 

INSANITY. 5ec Lunatic. 

INSOLVENCY, 
dedned, 605. 
discharges contract, 266. 
of buyer, effect on sale of goods, 504, 608. 
of promisor, does not amount to refusal to perform contract, 387. 

Avd see BANKRUPToy. 

“INSTRUMENT OF TITLE,” what is, 524-627. 

INSURANCE, 

payment of policy, whore dependent on proof of claim, 2r)2. 
policies, without interest, are wagering contracts, 246. 
policy incorporation of prosiKsctus in, 30. 

INTENTION, unlawful, not presumed, 146, lO.'i. 

INTEREST. 

damages, when payable as, 9, 410, 420. 
damdupat, rule of, as to limit of interest recoverable, 8. 
excessive, disallowed in cases of unconscionablo bargains, 108-110. 
increased, stipulations for, whether by way of penalty, 428 seq. 

penalty, by way of, whore stipulation retrospective and increase runs 
from date of bond, 443. 
relief against, 431 seq. 

not payable in England except by express agreement or trade usage, 421. 
on capital left in firm by retiring partner, 826, 827. 
payment of by debtor, whether keeping alive action against surety, 674 
reasonable, what is, 132. 

as element in ca^s of unconscionable baigain, 108.110. 
reduction of, whore payments made regularly on due dates, 443. 
stipulations for inteieBt~ 

for compound interest, 436. 
for enhanced rate of interest, 428. 
from date of the bond, 430, 432. 
from the date of default, 430, 432. 

for payment of interest at a lower rate, if interest paid regu¬ 
larly on due dates, 443. 

for payment of interest from date of bond tbe rate of interest 
being exorbiitaat, 443. 

for payment of interest if principal not paid on due di^, 487, 
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INTEREST— 

subsequent, recoveiy of, under decree, 160. 

- surety’s right to, on payment of prineipai's debo. 601. 

INTEEPRETATION, 13. 

INTOXICATION, ^ce Druskbskesh. 

INVOLUNTARY PAYMENT, what is, 393. 

JOINT DEBTORS, suretyship between, 580. 

JOINT HINDU FAMILY, See Hindu Law. 

JOINT OWNERS, 

occupation by member of a joint Hindu family, presumption in c£we of, 542. 

JOINT PROMISORS, 

contribution between, 290, 297. 
contribution between judgment debtors, 297. 
when liability arises, 297. 

joinder of parties in suits against, under 0.1, r. 10, of C. P. C., 295. 
judgment unsatisfied against one, whether bar to subsequent action against 
other joint promisor, 292-294. 
performance by, 290, 291. ‘ 

rateable distribution of loss arising from default of one joint promisor, 291. 
release of one joint promisor, effect of, 298. 

JOINT PROMISEES, 299-303. 

JUDICIAL PROCEEDINGS, multiplicity of, may bo prevented by grant of injunc¬ 
tion, 983. 

JUDICIAL'REDRESS, Specific Relief as a form of, 841. 

JUDGMENT, unsatisfied, against one joint debtor, whether bar to euli^equent 
action against other joint debtor, 292-294. 

JURISDICTION, original, of High Courts, 3 aeq., 963-96S. 

KACCHI ADIT CONTRACTS, incidents of, 703. 

LAND, 

sale of, damages for breach of contract, 416-418. 
transfer of, 194. 

void, where forbidden by statute, 156. 

LANDLORD AND TENANT. See Injunction, Lease. 

LATENT DEFECT, in goods sold, 566. 

LAW, 

governing contract, 12. 
mistake of, 138 seq., 392. 

LEASE, 

avoidance of, for mistake of fact, 134. 

where property destroyed by unavoidable cause, 329. 
breach of covenant to repmr, measure of damages lor,' 418,419. 

.granted to partner in hia own name, whether firm liable on covenants in, 803^ 
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XSASE-^con^mttttl. 

miscoastruction of, payment uader; not recoverable, 392.. 
rent, tender of, 273. 

liability for, where lease taken in name of one partner, 803 
payment to lessor’s widow in error, recovery of, 392 n. 

Ij^ER 

of acceptance, misdirection of, 40. 

of credit, constitutes contract when accepted, 56. 

.4 ■ posting or receipt of, a question of fact to be proved in ordinary way, 40. 
proposal or acceptance by, 30-41. 

IJCENOE, EXCISE, agreement to assign or sublet, 153. 

LIEN, 

.general, distinguished from particular lion, 641. 
general, of attorneys, 641, 64!>. 
of bankers, 641. 
of factors, 641, 643. 
of ))olicy brokers, 641. 
of solicitors, 641, 045. 
of wharfingers, 641, 041. 
of agent, 721. 
of bailee, 639. 
of finder of goods, 038. 
of pawnee, 646. 

extent ol right, 648. 
seller’s, on sale of goods, 502 seq. 
against subsequent buyer, 509. 
depends on actual possession, 504. 
insolvency of buyer, eftcct of, 504. 
not defeated by givuig of delivery order, 504. 
revives on dishonour of bills given for price, 504. 
whore goo<lB sold on credit, 505. 

LIMITATION. 

account stated does not amount to prbini.se, 201. 

‘•acknowledgment” distinguished from ‘‘promise,’’ 200. HI 

agreement providing for enforcement of rights within stated period, 2227 

interest, payment of, by debtor, whether keeping alive action against surety, 674> 

of claim of deceased partner’s estate against surviving partners, 829. 

of suit for cancellation of instrument, 943 . 

of suit for dissolution of partnership, 834. 

of suit for restitution under s. 0,of ^.R.A., 858 . 

of suit for restitution under s. 65,371. 

of suit to enforce terms of award, 928 . 

of kuit to rescind contracts, 938 . 

proceedings in respect of loan oifof goods pledged, 651. 

promise to pay barred debt, 200-202. 

' mounts to, signature by agent, 202. 
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LOAN, 

for gaming or to pay gambling debt, recoveiable, 247. 
of chattel. 5ee Bailhiint. 
of money to firm. 8u Pabtneeship. 
oppressive, relief against, 132. 

LOST DEED, suit to restore terms of, 870 . 

LOTTERY, 

participation in, a criminal ofience, 248. 
what is, 249. 

LUNATIC, 

contract of, 77*81. 

burden of proof lies on person affirming contract, 8b. 
drunitenness equivalent to insanity, 80. 

but burden of proof is sliifted to person setting up disability, 80. 
insanity of proposer, effect of, 49. 
lucid interval, contract in, 80. 
sound mind, what is, 79. 

MAHOMEDAN LAW, 

husband and wife, agreement for future separation void, 160. 

marriage, agreements in restraint of, 206. 

marriage contracts contraiy to, 206. 

married woman not disqualified from contracting by, 78. 

MAINTENANCE, common law of, not applicable to India, 2 n., 171. 

And see Champerty. 

MAJORITY, age of, 67. 

MANDAMUS (writ of), 

abolished by s. 45'of S. R- A., 965 ) 970 . 
defined, 965 . 

MARRIAGE, 

agreements in restraint of, 206. 

Asura, 179. 

contract contrary to Mahomedan law, 160. 
contract to procure, for reward, in England, 178. 

in India, 179,180. 
effect of, on property of wife, 78,79. 

minor, agreement to pay money to parent or guardian for consent to marriage, 
void, 179,366. 

recovery of money paid under, 366. 

presents to bride, by father of bridegroom, recovery of, where marriage does 
not take place, 180. 

promise, breach of, does not survive t^nst executors, 260. 

promise by married man to marry another on his wife’s 
death, void, 164. 

but suit maintainable by promisee'without notice that 
promisor is already mailed, 164 n. 
what amounts to, 285. 
void for fraud and coercion in Ei^land, 90. 
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MARRIED WOMAN, 

cannot generally bind husband without his authority, 78. 

but she may pledge his credit for necessaries, 79. 
contract, capacity to, not aftocted by marriage, 70. 

Hindu, 

implied authority to pledge husband’s credit, 603, 004. 

Mahomedan, may contract, 78. 

Married Women’s Property Act, 78, 79. 
separate estate, 78, 79. 

contract, liability for, 78, 79. 
may sue and be sued alone in res^H^ct of, 79. 
wages and earnings are, 79. 
suit by or against, in respect of separate projerty, 79. 

MASTER AND SERVANT, 

contract of service, anticipatory broach of, 28.'). 
remuneration of servant by share of profits, 779, 786. 

wrongful dismissal of servant determines comlitiou restraining servant from 
carrying on similar business after lermimition of s«^rvil'*^ 210 280. 

MERCANTILE CONTRACT, time of the essence, presumed, 319. 

MERCANTILE USAGE, 9 ac?., 63. 

MERGER, by decree against joint-debtor, wliotlier, 292-294.^ 

MINOR, 

act done for benefit of, under b. 70, wbotlier including minor, 390. 
cancellation of instrument executed by, 945 . 

cannot both repudiate agroomont and retain advantage acquired under it, 
361. 

contract of, at common law, 66,76. 

cannot bo specifically enforced, 75, 898 . 

nor ratified, 74. 

capacity ?o, governed by law of domicil, 67, 68. 
void, 68-74. 361. 

fraudulent reprosentation of ago by, 69. 
majority, ago of, 67. 

marri^e, agreement to pay money to parent or guardian or consent to, voi 
178, 179, 366. 
mortgage by, void, 73. 

mortgage in name of, but in favour of joint Hindu family, valid, 73. 
mortgage of property of, by admiMstrator, 166. 
necessaries, liaWlity for, 76,77,374. 

c<Mt of, recoverable from minor's estate, 374. 

costs incurred in defending suit are, 374. 

loan to save property from sale under decree is, 374. 

money advanced for, probably recoverable in England, 77. 

what are, 76,374. 
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Minor— confinuerf. 

partner, share of, liable for obligations ol firm, 790. 

personally liable for anteced^t debte unless he discl^ms on attalmng 
majority, 793, 

Hindu minor not personally liable where ancestral trade carried on 
by guardian, 792. 

promise on attaining majority to repay money borrowed during minority bad 
for want of consideration, 200. 

promissory note, given after majority-for debt incurred during minority, 
void, 74. 

purchase by guardian on behalf of, valid, 73,74. 
sale of property by or to, void, 74. 

MISDESCRIPTION, comjxjnsation for, on sales of land, 127. 

MISREPRESENTATION, 

as to tonnage of ship; avoidance of charterparty for, 123. 
by agent, in course of business, binds principal, 764. 
compensation for misdescription, 127. 
consent obtained by, 124. 
definition of, 118. 

guarantee obtained by, invalid, 604. 
in English law, 118. 

innocent, by directors of company, 120,121. 
innocent,'effect of, 118. 

moan? of discovering truth of statement, 127, 128. 

“positive assertion,'’ meaning of, 118. 
relation of to fraud, 115. 
signature obtained by, 84, 85. 

MISTAKE, 

agent’s right to sno for money paid by, on principal’s behalf, 743. 
apparent consent given under, 84. 
as to existing fact, 134. 

compromise of suit brought about under, 136. ^ 

contract only avoided where mistake relates to essential fact, 134. 
fundamental error as to nature of transaction, 84,128, 129. 
person of other party, 88. 
subjoet-mattor oi contract, 90. 
in formation of contract, 81, 82. 
lease, avoidance of, for, 134. 

erroneous payment of rent under, to lessor’s widow, recovery of, 392 n. 
of counsel, 134. 
fact, 133 «eg., 142,392. 
law, 138 seq., 392. 

does not generally invalidate contract, 139. 
except in cases of fundamental error, 139. 
order of Court may be set aside for, 135. 
payment by, liability of payee, 392. 
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MlSTAKE~co«i»nt»«f. 

recovery of money paid under, 364 ttq., 302. 
rectification of instruments on ground of, 137. < 

specific performance, right to resist on ground of, 137. 
word does not denote any general legal principle, 83. 

MONEY-LENDER, concealment of identity by, 130. 

MONEY PAID, recovery of. 5ee Payment. 

MONOPOLY, agreement tending to create, void, 183. 

MORALITY, agreements contrary to, void, 142,162. 

MORTGAGE, 

by minor, void, 73. 

Court will not allow transaction where money obtained by fraud of minor, 
69. 

fraudulent alteration of mortgage after execution, effect of, 348. 
of minor’s property, by administrator, 156. 
of partnership projKirty, by partner, when bimling on firm, 803. 
redemption, loss of right of, 140. 

release by one of two joint mortgagees discharges mortgagor, 274, 300. 
MORTGAGEE, renewing alcaso by, M9. 

MORTMAIN, STATUTE OF, not applu ablo to India, 2 n. 

MOVABLE PROPERTY, 

defined, 452. ' * 

recovery of specific, 860. 

MUFASSAL, law administered in the, 5. 

MUTUAL PROMISES, 29, 30. 

NAME, 

assumed, fraudulent use of by money-lender, 130. 
firm-name, 780, 782, 825. 

joint Hindu family name, use of in trailing business, 783. 
right to use after dissolution, 825, 820. 
no monopoly in, 781. ^ 

no positive right of poi'son to use his own name for all purposes, 781. 

but Court will not restrain nse of name ^croly because it resembles that 
of a trade rival, 782. 

NATIVE LAW, ' 
of contract, 2 seq. 
how far still in force, 8. 

NECESSARIES, 

costs incurred in defending suit arc, 374. 

liability of infant for, 76, 77, 374. 

loans to save property from sale under decree are, 374, 
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N^OESSAKIES— 

money advanced for, probably recoverable in England, 74. 
supplied to wife, liability of husband for, 662, 663. 
what are, 76, 374. 

And see Minor. 

NEGLIGENCE, 

agent, liability for, 704, 705. 
bailee cannot contract himself out of liability for, 627. 
gross, gratuitous agent liable to principal for, 706. 
agent guilty of, forfeits right to remuneration, 720. 

and may even lose right to recover disbursements, 721. 
what is gross negligence, 706, 706. 
of carrier, burden of proof, 620, 626. 
of innkeeper, 624. 

of principal, injuiy to agent caused by, 730. 
of servant, bailee’s liability for, 627. 

NEGOTIABLE INSTRUMENT, 

. alteration of material, if unauthorized, avoids instrument, 348,349,364. 
consideration for, presumed, 195. 

indorsor, discharge of where remedy against prior party impaired, 698. 
payment by, at request of creditor, 308. 
promissory note, definition of, 228 n. 
signature by agent, 748. 

signature of blank stamped paper, implied authority to holder, 87. 
time for presentment for acceptance or payment, 304. 

And set Bill op Exciianok ; Promissory Note. 

NEW YORK, DRAFT CIVIL CODE OF, 81, 118,206,639. 

NON'OCCUPANCY RAIYAT, right to bring a possessory action under Section 9 
of S. R. A., 860. 

NOTICE, 

of dissolution of partnership, 827. 
excess of authority by agent, 763.] 
partner’s restricted authority to bind firm, 804. 
revocation of agent’s authority, 697. 
revocation of continuing guarantee, 676,579. 
revocation of proposal, 45. 
special conditions on tickets, etc., 34. 
to agent is notice to princijfel, 734 seq. 

NOVATION, 

a question of fact, 345. 
definition of, 342. 
efiect of, 342,346. 

limited application of term in England, 346. 
on change in firm, 342. 

distinct acts necessary, 343. 
trustees not entitled to make, 343. 
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KUISANOE, may be proventod by grant of injuncUon, III. 

OFFER, 

and accoptaacc, English rules as to, 38. 
by bookseller’s catalogue, 67. 
general, 56 teq, 
of reward, 56. 

proposal synonymous with, 16. 
relation oi to proposal, 16. 

Wvocation of, 41 aeq. 
standing, 43. 

to perform, must bo unconditional, 2()0, 268 
and entire, 206. 
effect of refusal of offer, 206. 

OWNERSHIP, 

presumption of, in case of joint Hindu family, 542. 

PAKKI ADIT CONTRACTS, 

* imfldonls of, 702,716. * 
place of porfonnaiu-pin, 307. 

PARDA-NISHIN WOMEN, 

contract with; burden of proof, 88,103*107. 

dealings witli analogous to transactions with “ expectant heirs ” in England, 106. 
meaning of expressicui, 106. 

PARENT AND CHILD, transactions between, 99,100. 

PARTIES, 

joinder of, under 0.1, r. 10, <!. P. C., 296, 296 n., 8U. 

representatives of deceased jiartner, whether necessary parties in 
suit for debt duo to firm, 301, 302. 
may join surviving partners in suit for recovery of partnership 
debt, 302. 

suit against one part ner only for debt of firm, 203, 294. 
by one partner for money lent by liira to firm, 830. 

PARTNER, 

advances to (irm by, 809, 810. 
assignment of share, effect of, 812. 

author receiving royalty on book is not, with publisher, 777. 
authority of to bind firm, 798 aeq. 

continuing, after dissolution, 824*827. 
firm not bound where neither real nor apparent authority, 804. 
in particular transactions, 802. 
restiictions of authority, 804. 
bill of exchange, authority to draw, 803. 

child of deceased partner receiving annuity out of profits n^t a, 786. 
common partners, actions by and against firms with, 830. 
death of, dissolves partnemhip, 806,814. 

^neraily determines contract for pei^onal agency or service, 288. 
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PARTNEBr—co^inuei. 

debts of firm, U&bility for, 293, 294,794,822. 
deceased, administration of assets of, 822, 823. 

claim of estate against surviving partners subject to Statut 
of Limitations, 827. 

liability of estate for subsequent obligations, 822. 
dormant patner, liability of, 828. 
duty to account to firm in partnership transactions, 819. 

for secret profits, 819. 
duty to attend to business of firm, 807, 812. 

executor of deceased partner, duties of as to decocted partner's share, 826, 827. 

expulsion of, 807, 814. 

fraud of co-partner, liability for, 795. 

general duties of partners to one another, 818. 

holding out, person liable by, 787. 

interest on capital left in firm by retiring partner, 827. 

lease, liability for covenants in, whore taken in name of one partner, 803. 

lender of money in return for share of profits is not a, 784. 

liability, whether joint and several, 294 n. , 

majority, power of, to bind minority, 807, 812. 

minor not personally liable as, 791, 792. 

but liable for antecedent debts unless he disclaims on attaining majority, 793. 
misconduct of, dissolution for, 816. 
now, cannot bo introduced without consent of all, 807,812. 
notice restricting authority to bind firm, 804. 
person receiving share of profits for sale of goodwill is n,ot a, 786. 
relations , of partners to one another;, rules determining in absence of express 
agreement, 806,807 eeq. 

representatives of, whether necessary parties to suit for debt due to firm, 301. 

retirement ofv 807, 813. 

right of to inspect books of firm, 818. 

servant or agent remunerated by share of profits not a, 786. 

share of, does not include advances to firm, 809, 810.. 

ship, part owners of not necessarily partners, 776. 

suit against one partner only, for debt of firm, 293,294. 

by one partner for money lent to firm not maintainable, 841. 
but suit will Ho if brought on transaction not involving general account 
of partnership dealings, 841. 

surviving, joinder of, in suit by representatives of deceased partner for debt 
duo to firm, 301. 

not a trustee for outgoing or deceased partner's representatives, 827. 
tort of, liability of firm for, 79.5. 

widow of deceased partner receiving annuity out of profits not a, 786.' 
PARTNERSHIP, 

account, suit for, must generally pray a dissolution, 830. 

and must be brought within three years after dissolution, 834. 
actions by and against firms with common partners, 830,831. 
arbitration, partner cannot bind firm by submission to, 803. 



INDKX. 


1027 


PA RTNEBSHIP—coniin ved. 

artideo d, agroemenl to vary may bo implied from course o( dealing, 806. 

rescission of, for fraud or misroprosentation, 817. 
assets of deceased partner, administration of, 822. 
bankruptcy, administration of assets in, 823. 

bill of exchange, power of partner in trading firm to issue in name of firm, 803 

books, custody of and access to, 815, 818. 

commandite partnership in, 784. 

companies, not within partnership clauses of Act, 835. 

continuation of business after expiration of term, 818. 

continuing guarantee, revocation by change in firm, 82). 

co-ownership is not, 775., 

debts, partner’s liability for, 292-294,794. 

joint and separate, 822. 
definition of, 773. 

depends on intention and contract of parties, 778. 

and more fact that |>aitnors havo dosiTibiHl thoiiiselves as such 
in paiinership agroemont not sufficient whoro relation really 
that of creditor and debtor, 785. 
dissolution, 8(MJ, 814, 817. , 

authority to settle partnership affairs on does not authorise accept* 
anco of bill in firm-name, 002. 
by business becoming unlaw{u\ 817. 
by Court, 815. 
by death, 807, 815. 

continuing authority of partnors aftor, 824 aeq. 

costs of suit for, how apportioneil, 835. 

firm-name, use of, aftor, 825, 820. 

inforonco of intention to diKHolvo, 814. 

limitation of time for bringing suit for account after, 834. 

notice of, 827. 

jirofits made after, riglit of outgoing partner to, 826, 827. 
suit for account must generally pray a, 830. 
winding-up by Court on, 829. 
firm defined, 773. 

firm distinct from, its mcml)cr8, 780. 

not known to tholaw, for purpose of dotenniniug legal rights, 780. 
partner’s authority to bin<l, 798 aeq. 
firm-name, 782. 

right to use after dissolution, 825, 820. 
good-will, meaning of, 808. 

does not “survive” to continuing partner, 825. 
payment of sharo of profits for. sale of, does not oonstitute partner* 
ship, 786. 

holding out, liability as partner by, 789. 
by aoquiescrace, 788. 
evidence of liability by, 788. 

liability by estoppel distinct in kind from that of actual partner^ 791j 
liability does not apply to torts, 701. 
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PARTNERSHIP—fori/twtterf. 
joint Hindu family finn, 783. 

lease, granted to iiartncr in his own name; whether firm liable on covenants 
ill, 803. 

loan of money in return for Mharc of profits does not constitute, 784. • 

money left in business by retiring partner or representative of deceased 
partner is a loan within s. 240,785. 
losses, share in. 810. 

minor, share of, liable for obligations of firm, 791. 

]ierKonally liable for antecedent debts unless he disclaims on attaining 
majority, 793. 

mortgage for licnefit of firm binding on partner though not executed by him, 
803. 

name, use of, after dissolution, 825. 
novation of contract on change in firm, 341 seq. 
pre.sumed equality ot .shares in, 800, 80tK 
profits, what arc, 777. 

after dissolution, right of outgoing partner to share of, 827. 
pcivon receiving for sale of gooilwill, is not a partner, 780. 
right of partners to share equally in, 806, 809. 

.servant leniuneratcd by share of, 779, 780. 
share in, 806, 809. 

sharing, docs not alone constitute partnership, 777. 

but theic is no partnership without agrooment to share, 775. 
widow or cliild of deceased partner receiving annuity out of, not a part¬ 
ner. 786. 

promissory note, given to ))artnor by co-partners in icspcct of advance to firm, 
suit maintainable on, 830, 831. 

])r(qa‘rty, whatis, 808. 

receiver, jurisdiction of Court to appoint, 834. 

unlawful, 101,180. 

void where in violation of licence granted under statute, 151. ' ' 

and capital advanced by ]tartner with notice cannot be* recovered back. 
151,152,180. 
what is, 773 w/. 

winding-u|) by Court ou dissolution, 820. 

wrong to third party, committed by partner, liability of firm for, 795. 
PARTNERSHIP A(T, 1800. >SV<' Tahlk ok Statutes. 

PAWN. -SVe Pl,i;i)i:i:. 

PAYMENT. 

apjiropriation of, 335 .SCI/. ,SVe Appropriation of Payment. 
by cheque, at reque-st of creditor, 308. 
by instalments, 271. 

delay in, liability to coiisequential damages duo to, 406. 
for unlawful object cannot be recovered back, 102, 163. 

otheiniso with money i>aid to compromise charge of adultery, where charge 
proceeded with, 160. 
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l*AYMENT-c«i(inttci*. 

involuntary, 393. 

made for another, recovery of, 374 itcq. 

payment muet bo to another jwrson, 383. 
and “ lawfully ” made, 388. 

time of, stipulations as to, not generally of ossonce of cwitract, 318. 
to agent, must be in cash, (ittO. 

. unless custom authorizes cheque or bill of exchange, 066. 

.set-off does not bind principal unless autliorized, 066. 
to unauthorized agent, 308. 
under mistake, 302 scq. 

under unlawful agreement, recovorv of. 162, 363. 
wrongful, 396. 

PENALTY, 

and liquidated damages, distinction between, 423. 

interest, eompmmd ; when by way of ^K'lmlly, 436. 

inteirst, incroanod, stipulation for, whether by way of jwnalty, 428 «<v/. 

always by way of i>enalty, when? stipulation n?troaj>octive. and in- 
crease runs from date of bond, 437. 
lelief against, 428-429 fieq. 

PERFOHMANCE, 

avormont of, now obsoli'le, 313. 
ability and willingness to |x>rforin, 209. 
and consideration, 144, 14r». 
breach before time of, 284. 
by joint promisors, 290, 291. 
by third |)orson, effect of, 289. 

death of party, j)erformance not generally alTe( lc<l by, 257. 

otherwise in ease of personal contracts, 257, 288. 
delay in completion caused by act of party, 318. 
disability to perform due to party's own fault, 281, 282. 

excused, where reasonable facilities for performance not affonled by promisee, 
372. 

extension of time? for; fresh consideration not ncee».Hur)', 359. 
failure to perform by specified time, 318. 
impossibility of, 322. 

arising from act of party, 314. 
inaolvcney does not amount to refusal to jicrform, 287. 
must bo as prescribed by promisee, 307. 

no right to damages where performance accepted at time other than that agreed 
upon, 318. 

not obligatory, where rescission or alteration agreed to, 341. 

of personal contracts, 2 87 seq. 

of reciprocal promises, 308 siq. 

offer to perform must be unconditional, 268. 

order of performance of mutual promises, 313. 

person to perfoitn contract, 287. 
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FERFORMAKCE—eon^inued!. 
place for, 303. 

promisee may dispense with, 3S6. 

readiness and willingness to perform, proof of, 311. 

i^fusal of offer, effect of, 266. 

refusal to perform whole d contract, 277 teq» 

remission of, 357. 

time for, 303. 

what is “ reasonable time,” 303, 304. 
where time apeciffed and no application to be made, 304. 
unlawful, 148. 

waiver of performance of concurrent act by other, 311. 
where acts of performance concun^nt, 311. 

where promises mutual, obligation to perform dependent on readiness and 
ability of other party, 308,309. 

PERSONAL CONTRACT, ^fee Contract. 

PLEADER, cannot compromise suit without express authority, 668. 

PLEADING, 

ill cases of unlawful (^reoment, 184. 

specific averment of performance not now necessary, 311. 

PLEDGE, 

bare custody of goods does not confer right of, 652. 
by factor, for antecedent debt, 654. 

good faith, requirement of by Indian Factors Act, 655. 
by joint owner in possasion, 666. 
by person having limited interest, 656, 
definition of, 646. 
distinguished from mortgage, 650^ 
lien of pawnee, 648. 
extent of right, 648. 

iimitation of proceedings in respect of, 651. 
mortgagee and subsequent pi^gee, priority between, 655. 
of bill of lading, effect on right to stop goods in transit, 522. 
of goods or documents of title to goods obtained by fraud, 662, 663. 
of minor’s property, by trustee, valid, 654. 
pawnee’s rights on default of pawnor, 649, 650. 
sale of pawned goods, 660. 

where no express time of payment, no default until notice to imy given, 
649, 660. 

redemption of pawned goods, 661. 

pawnor’s right to redeem limited to 30 years, 651. 
requirement of good faith, 652,655. 
sale by pawnee to himself, effect of, 650. 
title of pledgor to goods pledged; 652. 

POnCY-BROKEE, lien of, 841,670. 
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roUOYy LIFJB, iQOorporation of jirospectus in, 30. 

“POSITIVE ASSERTION,” meaning of, 120. 

POST, acceptance of proposal by, 37-40. 

POWER OF ArrORNEY. 

nature and construction.of, 606. 
payment in good faith under not affected by unoommunicated roTOcation of 
authority, 890. 

power to carry on mercantile business does not authorizo drawing or indorse* 
mont of bills and notes, 662. 
power to sell does not imply authority to mortgage, 602. 
revocation of power by death of principal, 690. 

PRESUMPTION. See Evidenck. 

PREVENTIVE RELIEF, 
how granted, 973. 
nature of, granted by courts, 971. 
principles governing grantingsof, 97M73. 

PRICE,. 

Court must fix, whore none named in contract, 490. 
employment of puffer to raise price on sale by auction, 004. 
failure to pay at time fixed; seller’s right to rescind, 603. 
reasonabie price prosumod whore none named, 490. 
tender of, 312. 
m 

PRINCIPAL AND A(5ENT, 

acknowledgment of debt by agent after death of primapal, whether binding 
principars estate, 698, 099. 

agency for sale, handing over of goods on sale or return constitutes, 462 n. 
agency in general, 067. 

consideration not necessary fur creation of, 000. 
coupled with interest, 742. 
agent defined, 657. 

actions by and against on contracts, 738 seq. 
authorized to receive payment is not a bailee, 610. 
bribery of, 770, 

forfeits commUsion and even right to recover disbursements by negligence, 
720. 

liability for acts of another appointed to act for principal, 682. 
liability for loss occuionod by departure from instructions, 701. 
liability to repay money received to principal’s use, 771. 
must account to principal for money received under unlawful contnot, 
717. 

right to indemnity, 726. 

unauthorized, payment to with notice of want of authority, 308. 
when wtitled to commission, 718,719* 
who may be, 660. 

«rho may employ, 660. 



1032 


INDEX. 


PRINCIPAL AND AGENT-coirfiwei. 

alternative remedies against principal and agent where both liable, 754. 
anthority of agent, extent of, 664. 

construed according to usual course of dealing in particular 
business, 664. 

coupled with interest, 691'694. 
in emergency, 675. 
may be expressed or implied, 661. 
right to sue on contract, 738 seq. 

attorney, 668. 

auctioneer, 671. 

broker, 670. 

counsel, 668. 

delegation of, 676 acq. 

excess of, 732, 733, 763. 

exercise of, what is, 694. 

express and implied authority defined, 661. 

factor, 669, 693, 694. 

implied, 661. 

implied warranty of, 756. 

* joint autliority implied where given to two or more persons, 659. 

manager of business has no implied authority to borrow nioiiey to carry 
on business, 675. 
may bo express or implied, 661. 
measure of damages for breach of warranty, 758. 
pleader, 668. 

power of sale does not imply autliority to mortgage property, 662. 
power to carry on mercantile business does not authorize drawing orin* 
dorsemonf of bills and notes, 662. 

principal estopped by conduct from denying agent's authority, 76*). 
revocation of, 689 seq. 
shipmaster, 670. 

to raise specified amount on securities docs not authorize loan of smaller 
sum, 733 n. 

to settle partnership affairs on dissolution docs not authorize acceptance- 
or indorsement of bills, 662. 
when revocable, 694. 
co-agents, employment of, 659. 
commission, forfeiture of, by misconduct, 712,721. 
on secret dealings, agent cannot recover, 712, 721. 
on wagering contracts, recovery of, 232. 

“return,” received from sub-agent, 713. 
when agent entitled to, 718. 
when due, 718. 

compensation of agent for injury caused by principal’s negligence, 730. 

contract of agent, how enforceable, 738. 

deed, execution in agent’s name, liability of principal on, 747. 

del eredere agent defined, 659. 
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PRINCIPAL AND AGENT-con<m««f. 

(Idegation o! authority by agent, 67b Mq. 
duty of agent, in conduct of busineax, 700 

' in appointing another to act for principal, 681. 

not to deal on hia own account in buxineax of agency. 70S. 
not to make secret profit, 710 fieq. 
on death or insanity of principal, 699. 
standard of skill and diligence required, 704. 
to account to principal, 706. 
tooommunicate with principal, 708. 
to obtain principal’s instructions, 708. 
to i>ay over money received on principal’s account. 7Mt. 
foreign principal, agent’s right to sue where contract with, 743. 
foreign state, suits against, on agent's contract, 748. 
fraud of agent, in course of business, binds principal. 7W. 
guaranty of agent, loss arising from, .^>73. 
husband and wife, implied authority of wife, 661 *. 
implied warranty of agent’s autlntrity, 766. 

♦ of agent’s skill, 704-706. 

indemnity, agent’s right of, against ads done in coui wi of busiiu-ss, 7-6. 
against coiir.<.qucncos of acts done in good faith, 728. 
against costs of defending action, 727. 

no indemnity against consequences of i riminal or illegal ad, 729. 

or of buying broker against consequences of his own wrong, 726. 
liability for acts of another appoinU'd to act for principal, 682. 

loss occosioned by dopartaire from inslructions, 7(tl. 
lien, agent’s, for commission and disbursements, 721. 
how lost, 724. 

not offocted by bankruptcy of principal, 720. 

barring of remedy by )Statuto of Limitations, 726. 
winding up of (company wlioscj agent In' is, 725. 
sub-agent’s, 723. . 

misrepresentation by agent, effect of, 764. 
negligence, agent’s liability for, 704, 705. 

iiegligence may projudico agent’s riglit to recover for disbuiaoments, 7.21. 
negotiable insliuincnt, liability of principal and {iersonal liability ui agelttOQ, 
748. 

notice to agent is notice to principal, 734 si-o. 

{)ersonal liability of agent cm contract, 7.3S neq. 

on negotiable instruments, 748. 
power of attorney, nature and construction of, 666. 

revocation by death of principal, 690. 
principal defined, 657. 

duty of to agent, 726 aeg. 

how far bound by unauthorized act of agent, 732. 

jHikka adit contracts, incidents of, 702, 716. 

|)aymont to agent, 066. 

set-off not binding on principal unless authorized by liim, 606. 



UM n^DBXi' 

IBISCIPAL AND AGENT—conliMof. 
prmoipal defined'—ecm^nvei. 

V right to all prolits made in agency, 710. 

^ right to follow property in hands of third person, 771. 

nndimlosed, rights and liabilitieB of, 744,750 seq. 
public officer, cannot he sued for acto done on behalf of government, 748, 
no implied warranty of authority in case of, 757.. 
ratification of official acts of, 685. 

ratification by j>rincipal of unanthoiized or excessive acts of agent, 683 seq, 
how made, 685. 

knowledge of facts necessary to validity of, 686. 
of acts of State, 085. 

of one unauthorized act ratifies whole transaction, 687. 
of unauthorized act, cannot affect third party, 688. 
principal cannot sue for breach committed prior to, 688. 
retrospective effect of, 684. 

secret dealings of agent, ratification of only effective after full disclosure, 
712. 

void act cannot be ratified, 685. 

remuneration, agent not entitled to whore business misconducted, 730. 
special modes of remuneration allowed by custom, 718. 
when due, 718,719. 
retainer, agent's right of, 715. 
revocatiem of agent’s authority, 689. 

by death or insanity of principal, 689,698. 
damages for premature revocation, 696. 
factor, whether authority of revocable, 693, 694. 
may be express or implied, 697. 
notice of revocation, 697. 

where two or more principals, joint authority to agent revocable 
by notice given by or to one only, 697. 
when effectual, 697. 

where authority coupled with interest, 691-693. 
where authority partly exercised, 695. 
sale, agency for, 462 n. ^ 

Bub-agent, authority of revoked by termination of agent’s authority, 699. 
liability of, 677. 

liability of agent for acts of, 678. 

where appointed witliout authority, 079. 
liability of principal for acts'©!, where duly appointed, 678. 

where app(^ted without autho* 
■ rity, 679. 

person appmntod by agent with authority of principal is not, 680. 
when agent may delegate authority to, 676. 
who is, 677. 

«nnination of agency, 689 seg. 

ihird party, equities between agent and, 753. 

mdisclosed agent, contracts with, 750. 
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ifi^lNCIFAL And agent— roi)(inue(f. 

4 . . undisclosed principal, nghts of, T’)! 

wiring contract,agent bound Lo rotumto priiicijm! money received on aeoounb 
of, 239. 

' wife, implied autlioritv of to pledge husband's cicdit, 662, 663. 

tBmaPAL AND SURETY, 

aaeii^ment tor ucnctit ol oicditors docs not mnstituto relation of, as between 
debtor aiul t njstoc, 

Qo-dobtors, suretyship between. .‘iJjMi. 
contribution between eo-suretios, 611. 

equal right of eo-suroties lo benefit of securities. 613. » 

no right of between sui-eties by se)miato obligatifuis for portions of same 
debt, 612. 

rateable contribution where liability varies, 612. 
discharge of surety by variation of contraet. r»81 

bankruptcy, principal’s disrharge in »loes not disclinrge sureties, 689. 

>y giving time to principal. 691. 

acceptance of interest in advanco by,ere.ditor amounts lo giving time, 
.692. 

forbeavan'^e to sue in putsuanco of agreement without coiiHidoration not 
a discharge, 692. ‘ 

ojieratioii of rule as to giving tiin- may Im <^X(iuded by express agree¬ 
ment, .69.3. 

surety not discharged wlicn agreemimt to give time made with third 
peKon, 593. 

by laches of creditor, 6H9, 696, 698. 

creditor’s act or omission impairing surety's remedy, 696. 
by operation of law, 689. 
by release of one co-surety, 696. 
by rcleaeo of principal, 687. 
by variation of original agroemonl, 681. 

forbearance to,sue principal debtor, surety not ilischarged by, 694. 
joint debtors, suretyship Irctween, 68 ( 1 . , 

merejwssive nequiescenee in debtor’s irn'gularities will not discharge 
surety, .'97. j( 

promise to give time distinguished from contraet not to sue, 592. 
tendency to diminish surety's remedy or increase his liability chiefly con¬ 
sidered, 696. 

implied indemnity of surety, 609. 

interest, payment of hy debtor, whether keeping alive action against surety,. ' 
574. 

surety’s right to, on payment of debt, 601. 
liability of surety, extent of, 571, 
how proved, 671. 
where limited in amount, 572. 
where original emrtract void or voidable, 573. 
surety, death of, generally revokes continuing guarantee, 579. 
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PBDTCIPAL AND SURBTY-ciMitMei 

surety, defoed, 568. 

surety, rights of, on payment of liability on principal’s default, 598. 

to benefit of securities, 601-604. 
suretyship between co-debtors, 680. 

And see Guarantee. 

PROFITS, 

loss of, on breach of contract, 407. 
of agency, principars right to, 710 seq. 
partnership, what are, 777 seq. 

PROMISE, 

alternative, ono branch unlawful, 335. 

an accepted proposal, 13. 

definition of, 13. 

express, 62. 

gratuitous, 190. 

implied, 62. 

independent, 309. 

independent, to perform lawful and unlawful acts, 334. 
joint promisees, 299,300. 
mutual, 29. 

no intention to perform, 115. 
of forbearance, 31. 

of mairiago, breat h of, does not survive against executow, 260. 
porforraance. of unlawful, 144. 
reciprocal, 14, 29, 30, 01. 190, JKH. 
j)erforniance of, 308 seq. 

order of performance, 313. 

tacit, 62. 

to pay barred debt, 188,200,201. 

distinguislied from acknowledgment, 200. 

PROMISEE, 

definition of, 13. 

rights of, in contract of indemnity, 566,567. 

PROMISOR, 

definition of, 13. 

rights of, in contract of indemnity, 568. 

PROMISSORY NOTE, 
defined, 228 n. 

for debt due on wager, void, 247. 

#or pre-existing debt, does not bar original cause of action, 347. 
given to partner by co-partnere in respect of advance to firm, 830» 83 
givefi on attaining majority for debt incurred during minority, void, 
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PROOF, 
burden of, 

in contracts of lunatics, 80. 
in cases of loss of or damage to goods by carrier, 025. 
in cas^ of undue influence, 107. 
in dealings with pnnla^nishin women, 88, 104,107. 
of proving good faith in sales of goods, 541. 
of foreign law, 140. 

PROPOSAL, 

acceptan<‘o of, 13,'31,33. 

by performance of conditions, 
by ])Ost, 37. 

by receipt of consideration, .55. 
must bo certain, 40. 
communication of, 33 aeq. 

when complete, 30. 
meaning of, 13,15, 51. 

I'evocation of, when effectual, 3740,41. 

PROPOSER, death or insanity of, 45). 

PROSPECTUS, of company, incorporation in lifc'jiolicy, 30. 

PUBLIC DUTIES, 

application to onfoivo : 

alternative order on, 969. 
how made, 969. 
procedure on, 969. 

conditions to be satisfied More order to cnfoivc. can be made, 966. 
distinguished from personal rights, 966. 

enforced by “requiring a specific act to be <loiu' or forebom, 986. 
enforcement of, 963-976. 

inferior courts of judicature have no power to enforce. 987, 968. 

jurisdiction of courts to enforce, under s. 45 of S. It. A. can’t be invoked if 

there be other sjrecific and adequate legal remcily, 969. 
f>{ a corporation how enforced, 987. 

order directing enforcement of, bar to issue of iminikinus, 970. 
execution of and ap{)oal from, 979. 
may be pcremjitory, 970. 

jiariiesagainst whom no order under s. 45 of S. R. A. to enforce, can Iw made, 

884. 

scope of order under s. 45 of S. R- A, to enforce, 965. 

■what courts empowered to enforce, 965,666. 
what persems can be directed to carry out, M7. 

PUBLIC OFFICER, 

cannot be sued for acts done on behalf of government, 748. 

contract with, conflicting with public duties, void, 181. 

no implied warranty of authority in case of, 757. 
rati^tion of official acts of, 685 



PUBLK OFFICES, Bale of, unlawful, 182. 

PUBLIC POLICY, 

agreements ccmtrary to, 148,149,16C.«eg., 211. 

agreement to supply funds to carry on suit in consideration of share of propertj^^ 
recovered not opp<»ed to, 173. 
champerty and maintenance, 171 seq. 

marriage, agreement to pay money in consideration of, is against, 176 «Sg. 
promise by married man to marry woman after liis wife’s death oontraigj’. 
to, 164. 

monopoly, agreement tending to create, opposed to, 183. 
public offices, sale of, contrary to, 182. 

purchase in name of another in order to defeat government regulations, 182. 
restraint of trade, agreements in, 207. 

public interest the true test of validity of agreement, 211,216. 
stifling prosecution, 168. 
trading with enemy, 166. 
what term covers, 165. 

PURCHASE, at undeirahie, 101, 189,204. 
with notice of prior agreement for sale, 923. 

PUECHA8ER, 

acquiring outstanding title, 883. 

rights of, against vendor to have his expectations satisfied, 884. 
against a ciulor with imixirfcvt title, 882. 

PURCHASERS, some of several, <4 immovable property can’t -claim specific 
performance, 881. 

QUASI-CONTRACT, reimbiu'seiiient of money paid under, 374. 

RAILWAY C0MP.4NV. See Cabbiek. 

RATIFICATION, 

conditions necessary to ratification, 086,687. 
knowledge of facts necessary to validity of, 686. 
of acts of State, 68.6. 
of agent’s contract, 682 scq. 

how made, 680. 
of minor’s contract, 74. 

of one unauthorized act mtifies whole transaction, 687. 
of secret dealing of agent, only effective after full disclosure, 712. 
of unauthorized act, cannot affect third party, 688. . 
retrospective effect of, 684. 
void act cannot be ratified, 74,686. 

RECEIVER, 

appmntment of, discretionaiy, 863. 
taode and effect of, 963. 

.not answerable to third person for unauthorised acts of agents, 681. 
of partuerehip, appointment of, 832. 
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ii^DSlCATION OF mSTRUMENTS, 

' > V 9 oanter>cIaim for, rnty be allowed, 95S. 

may be followed by decieo for speciflo performance, tU. 

/ /* mtitwd ” mistake, a ground for, 9SS. 

, none where no prior actual contract by which to rectify, 137,9S0> 
f' . preaumption as to intent of parties for the purpose of, 834. 
principles on which English Courts adjudge, 828,934* 
to establish a riglit to, it is necessary to show fraud or common nustakc, 832. 
when idlowed, 931. 

will not bo oilowod where rights acquired by third persons in good faith would 
be affected, 834. 

REGISTRATION, 

of agreement made on account of natural l<n o and affection, 188, Iho. 
of documents, 65. 

REGULATIONS, uniepealed, 9. 

RELEASE, 

by one of two joint mortgagooH dkdiaigcs mortgagor, 274, 300. 
of one joint promisor, 298. 

RENT, 

distress for, goods in hands of anctioneer ot factor privileged from, 709. 
tender of, 273. 

REPRESENTATION, 

means of discovering truth of, 127. 
of authority, by directors, 120,121. 
reliance on, 129,130. 

REPRESENTATIVE IN INTEREST, how far liable to a ilecrce for aiwcific 
p^ormance, 908. 

RE-SALE, 

of goods, effect on right to stop in transit, 519, 529, 
right of does not bar other remedios, 530. 

RESCISSION, 

agreement to rescind, effect of, 341. 

alternative prayer for, in suit for sjKscific irorformanco, 838. 

“anticipatory breach,” giving promisee right tp rescind, 283,284. 

“ any person intorestecl in a contract," at the instance of, 937. 
c<»diti(mal on party rescinding doing equity, 839. 
or mistake, 8M. 

raud, of contract induced by, 663. 

rescission of partnerahip agreement for, 817. 
aadequacy of coasidetation not of itself sufficient ground for, 206. 

QUBt be express and unequivocal, 362. 
if unlawful contract, 184. 

(f vwdahle contWot, 181,380 soj., 931. 
how communicated, 372. 
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option to rescind in certain events does not make contract contingent, 2S3, 254 . 
party cannot both rescind contract and retain advantage acquired under itj 
361,362. 

■ party rightfully rescinding entitled to compensation, 430. 

price of goods sold, failure to pay at time fixed; seller’s right to rescind, 563. 
principles governing, 836t 

right to rescind on failure of other party to. perform contract in its entirety, 
277 seq. 

when may be adjudged, 936. 
when parties in pari delicto, 9il8. 

RESTRAINT OF LEGAL PROCEEDINGS, 

agreements restricting right to take legal proceedings void, 218. 

exception of agreements to refer to arbitration, 219, 224. 
undertaking not to appeal, given for consideration, is valid, 221. 

RESTRAINT OF MARRIAGE. See Markfaciw. 

RESTRAINT OF TRADE, 
agreement in, void, 207. 

agreement by employee not to eoinpcto with employer, valid. 210. 
agreement cannot be enfortred if without consideration, 209. 
agreements made abroad not enforceable, though valid by lex loci, 216. 
exception where goodwill sold, 207. 

in cases of arrangement Ijetween partners and agreements on dissolu¬ 
tion, 207. 

injunction, enforcement of negative stipulation in restriotivo agreement by, 

210,211 w. 

limits of time and space, 208, 209. 

limits of restraint must be reasonable, 208,212,213. 

onlinary trade contracts not aimed at, 214. 

public interest the true test in determining question of reasonableness, 211,217. 
restrictive agreements between manufacturers to pool profits, whofhor within 
section, 214, 215. 

restrictive agreement during term of service not illegal, 210. 

trade combinations to keep up price of goods not within section, 214-216. 

RETAINER, agent’s right of, 7 
REVOCATION. 

arrival of before acceptance, 40. 

by lapse of time for acceptance, 48. 

by withdrawal of bid at sale by auction, 42. 

not presumed, 47. 

of acceptance, 41 seq. ' 

of agent’s authority, 689 seq. 

of proposal, 33. - 

when effectual, 39,41 seq. 
of proposal, notice of, 45. 



>BSWARD. 

A. oS©r of, 50. 

z^ht cdf Hndcr to sue for, 038. 

BfOMAN LAW, 

fts to liability of bailor for dt-foctsin goodn bailed, 018. 

expenses of gratuitous bailee, 032. 

mi.'cturc of go(Kls bailed with those of bailee, 632. 

SALE, 

at undervalue, 101, 181). 204. 
by auction, 42. 
of goods pledged, ().“iO. 

of immovable projMTty, may bo .specilically enforced 864,166i 887, M8. 

will not b<* sj)eciilcallv enforced whei'o vendor has no title, 

911. 

ofland, todefeat exccidioii ci'(‘<litor, 101. 

biuacli of contract, 416-418. 
by rnoiigugee “siddect to all deh'cts," I3.‘). 
of movable gwxls, how far spccilically enfon «xl, 888 . 
of public ofticcs, 182. 

of share in partinTslii)) l)usiiioss, may be spe< ilicnlly enforced, 869, 
of stwks or shares not a itrojK-r subjeet for spceilie porforinauce, 869. 

■ SALE OK (lOOOS. 

acceptance; wrongful refusal to arc opt, 

agency aiul sale. 4.56. 

appropriation of gocxls, 473,478-486. 

ascertainment of gocKls, 473, 482. 

auction, sale by, transfer of owner-ship in oiudi lot, otW. 

voidable where puffer einjdoyed to raise price, .564. 
auctioneer dtx's not contract with intending bidders that goods will be 
offered for sale, .5 7. 

re.strictions on auctioneer's authority. 564. 

Iwilmcnt, overlapping with sale, 4ot). 
l>ill of lading, assigiunent of, .520. 

. pledge of, .522, 

damages, measnie (»f, on breach of contract, 306 Wf/. ^ 

for non-acccplancc of gotvls by buyer, 399, 40^ 401, 
‘ .562, .563. 

non-delivery of goods by seller, 396, 399, 412. 
wlierti goods delivered are of inferior quality, 658. 
delivery, what aiinmnls to, 460,490 -vq. 
buyer must apply for, 501. 
i'onstructive, 494. 
future, 481). 

Iiow made, 490. 

must be at sjwcified place, 60. 

or at place fixed by buyer where not specified in contract, 305. ' 
of key, effect of, 493,494. 



SAi/E OF OObiS—cortwJitt?. 

delivery, ;wbeU; amounts %o—<x>niinutd, 
qn Sunday, 305. 
part deliTery, effect of, 499. 
place of, 501. 
symbolic, 49S. 
time of, 501. 
tocamer, 476,497. 
to wharfinger, effect of, 497. 
where time specified, 304,305. 

delivery order does not of itself give such possessicm as to defeat seller’s lietl', 
504. 

depodt, on sale, 463. 

distinction between contract of sale and contract for work, 454. 
document of title to goods, 532,541. 

mate’s receipt for goods shipped is not, 542. 
railway receipt^ whether a, 524,542. 
duty to disclose defects; trade usage as to, 117. 

' earnest/distinguished from part jiayment, 403. 
evidence of contract, 401. 
forms of action, 452. 
future goods, sale of, 487*489. 

good faith, purchase in, from person in ]>ossos8ion of goods, 533, 541. 

burden of proof in such cases, 541. 

“goods” defined,451. 

insolvency of buyer, effect of, 504, 508. 

inspection of goods; what is a reasonable opportunity, 271. 

instalments, measure of damages for failure to deliver on due dates, 401. 

latent defect, warranty against not implied, 555. 

lien, of seller, 502 aeq. 

against subsequent buyer, 509. 
depends on actual possession only, 503. 
revives on dishonour of bill given for price, 5 04. 
where goods sold on credit, 505. 
insolvency of buyer, effect of, 504,505,508. 
non-existing goods, sale of, 133,487. 
part deliveiy, effect of, 490. 

payment, stipulation as to time of, not generally of essence of contract, 318,319. 
possession and property in goods, 537-539. 

“price” defined, 453. 

price; reasonable price presumed where none named, 227,490. 
duty of Court to fix price whore none named, 490. 
failure to pay at time fixed; seller’s right to rescind, 663. 
tender of, by buyer,’ not necessary as evidence of willingness to perfoim, 
3U, 312. 

jNToperty in goods, 462,456 aeq.^ 465,469,472,537,539. 
readiness and willingn^ to perform cimtract, 311. 
resalh by buyer, effect on transUua, 519,528. 

;' on default of buyer, 529. 
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||&LE OF UOOD8—co«<w»erf. 

risli followH proiHjrty in ^owls, 484. 

', “s^e" dcfiQoil, 4I>3. 
sa!o and agoney, 450. 
sale and bulnient, 4o0. 
sale a|i<r hire, 456. 
sale cfFreturn, 461. 

sample, sale by; implied warranty of bulk, 548. 

rejection of goods as not equal to sample: duty of buyer on, 659. 
slup, unfinished, pio[K'rty in, 400. 

'Standing oifcrs, 43. 
stoppage in transit, 510 set]. 

assignment or pledge of bill ti lading, effect of, 520,521. 
bill of exchange taken by seller, effect of, 511. 
conditions tuidor wliich right o.Koroisablo, 010. 
duration of transit, 5! 2 sc//, 
how effected, 527. 

“instiument of title,” what is, 524. 
notice of cbiiiris, how and when given, 528. 
part payment, rigid not alTortod by, 510. 
public wharves, offoet of lamling goods at, 519. 
n^salo by buyer, (dfc.ct on lr<tii/<Uiitt, 519, .529. 
seller’s rights on Htopi)ag(s .528. 
terniiiialion of I raiisil, 51K. 
title to seller’.s rights. 511. 
when goods in transit, .512. 

“ subject to all defects,” 13.5. 
tender t>f go'xls, 266, 2t)7. 
title to goods sold, 532 .wr/. 

implied waiTanty of title, 544. 
instrument of title, what is, 524, 541. 
transfer of |)ropcrtV in goncls, on .sale, 4.i7, 4.58, 465 mj. 
effect of payment of w.nrehotise irnt by buyer. 495. 
of ownei'ship on mi\e(l sales of niovivlib's and iiiinu)vables, 183. 
of non-existent goods, 486, 487. 
whom eonlne t is to do work only, 454, 455. 
unascertained goods, sale of, 465, 471, 472, 482, 

ascertainment by sut)soijUent appropriation, 4/.1. 
unfinished goods, sale of. 465, 476. 
unpaid vendor, rights ami nmiedies of, .502 mu/. 

. warranty, 542 fuq. 

breach of, buyer’s right on, 1.34,135, .5.55. 

damages for, 4U5, 555-559. 
distinguished from condition, .542, 543. 
implied, by cUBtom of trade, 546. 
in respect of trade marks and trade descrijition, 546. 
of bulk, on sale by sample, 548. 
of description, 549,660., 



■If- ■ 

JAL^I 0? GOODS— 

^ VftHMtj—cotUmued. 

in leflpact of fitness, 561. 

no warranty implied mi tale cd speoifio oliatteI^664iAi^ 
of quality, 64d. 

of soundness, on sale of prommu, 547. 
of title, 542,546. ^ 

latent defect, warranty against not implied, 655. 
meaning, of the word, 542. 

rejection of goods as not equad to sample, buyer’s duty on, 559. 
work and labour, c<sitracte for distinguished from contracts for sale, 454,455.. - 

SAMPLE, sale by, 548,659. 

8EAL, requirement of, 368«370. 

dispensed with whei;e oonsideraticm executed, 370. 

SECURITIES, surety’s right to benefit of, 601 seg. 

SEPARATE ESTATE. 8u Marbied Womah. 

SERVANT. 8 tt MastJb and Servant. 

SETTLEMENT, testamentary directions to execute, may be specifically enforced, 821. 

SEXUAL IMMORALITY, contracts tending to, 147, 162 seq. 

SHARES, application for induced by false representation as to identity of com¬ 
pany, 89. ^ 

SHIP, 

authority of shipmaster, 672-675. 

part owners of, not necessarily partners, 776. 

but where ship employed on joint account they are partners as to the joint 
adventure, 776. 

SKILL, standard of, required from agent, 704. 

SOLICITOR, 

gift from client to, 99. 
implied authority to compromise suit, 668. 
lien of, on client’s papers, 641,645. 
discharging himself, Ic^es lien, 645. 
dissolution of firm of eoUcitors extil^;uishes lien, 646. 
taking security from client, whether waiver of general lien, 645. 
to what documents lien extends, 645. 

8PECUL CONDITIONS, 
cmnmunication, of, 34. 
indorsement of, <m tickets, 34,35. 

sPEoinc Performance, 

■^raement to refer, 226. 

alternative pnmiise, partly unlawful, lawful branch enforceable, 335. 



nmKb 

'PEIUX)2(UANC&-caifc’n^^ 

/ 

by p 0 n<nsl mpresenUtlves, 258,259. 

I ; psnonftl contracts not eoforoeabie Agi^nst, 259. 

: (iertointy necessary (or, 228 . 

Oismpeiisation (or misdescription, 127. 

^ .^ocs^deration, inadequate, no bar to, 205. 
ccmtiact (or sale of land, 62,53, M4. 
ocntncts, MS se^. ^ 

grounds of defence in a suit for, BIO. 

' with compensation where part unperformed is small, ITS. 
where part unperformed is large, 175. 

independent promises to do lawful and unlawfal acts, lawful uiim enforceable, 
334. 

infsmt’s contract, cannot bespeclfioally enforced, 76. , 

mistake, right to resist suit on ground of, 137. 

not granted in favour of party who has bocome inoapabie performing esien* 
tial term of contract, 281. 

undisclosed intention of one party to perform unlawfully, 140. 

ECIFIC RELIEF, 

' by way of preventive relief, 851. 
cannot be granted to enforce penal I aw, 851. 
bow given, 850- 

•EOIFIC RELIEF ACT (I. of 1877), MI-883. 

'ECULATIVE TRANSACTIONS, 241. 

Su Waqkr. 

TOITUAL ADVISER, gift to, 99. 

!AKE HOLDER, rightsandliabiUtiesof, 238,240, 241,248. 

’ATUTE, acta forbidden by, 148 seq. 

‘ATUTE-BARRED DEBTS, 
appropriatimi of payments to, 337. 
promised to pay, when enforceable, 188. 

ITIFLING PROSECUTION,” agreements for, agnmst public policy, 108|^ 
'OCK, contract (or purchase of, when void ns wagering contruct, 232, 234, 

'235. 

'OPPAGE IN TRANSIT, 
assignment of bill of lading, effect of, 520,521. 

Inll of exchange taken by sollof, effect of, 611. 

CGfiditions under which right exercisable, 511. 
duration of transit, 512 »eq. 
how effected, 627. 

‘‘instrument of title,” what is, 624. 

' botice of daims, bow and when given, 628. 
ywhether notice to cmisignee only sufficient, 629. 





■STOPPAOB m TRANSIT- -continue4- 
part payhiont, right not affoctod by, '510. 
pledge of bill of lading, effect of, 521. 

specific advan<! 0 , what is, 527. 
public wharves, effect of landing goods at, 5J9. 

?©aalo by buyer, effect on transUns, 519, 529. 
nti d«fo,ult of buyer, 628. 

reasonable tim6, .seller must.wajt, before resale, 529,632, 
what is a “ jeaaonablo time,” 532., 

• right of resale does not bar other romodias, 530. 

right not defeated by wrongful delivery by carrier, 519. 

seller’s rights on stoppage, 628. 

termination of transit, 518. 

title to seller's rights, 611. 

when goods in transit, 512. 

‘fiTRANGERS TO CONTRACT, rights and liabilities of.,19-25. 

STRIDHANAM. See. Mahkirb Woman. 

SUB-AGENT. See Peincipal and Aue^^t. 

SUllSEQUENT TITLE, ndief against parties and [lersons claiming under them by, 

920. 

SUCCESSION ACT, 847. ' ■ 

SUIT FOR SPECIFIC PERFORMAN(!F, effect of dismissing, 927, 

SUNDAY, delivery of goods on, 305. 

SURETY. See PiuxctPAT, ano SintuTv. 

SURVIVORSHIP, toGovcrnmentsecurities, 302, 303. 

TACIT I'ROMISE. See Piiomtse. 

TELEGRAM, revoking of iiroposal by, 37. 

TENDER, 

before duo date, 2fi9. 

•by mortgagee, 269 7i. 
contract by acceptance of, 44. 
legal, 273. 

must bo of entire amount, 267. 
and unconditional, 268. 

. of cheque, 273. ' 
of currency notes, 273. 
of instalments, 271. 
of money, 273. 

of price, not necessary to show willingness to perform contract fof' purchase 
of shares, 311, 312. 
of rent, 273. 

pievetpting act of bankruptcy, 269 n. 
to one (ff^deveral j oint lessors or mortg^ees valid, 274-277. 
f unasoertmed sum, offerof isnot a, 268. 



ttfoix.--'. 


of ooat^t, implied, 63. 

^IRD TARTY. 


% 


ratiilcation of unnuthorisod act of, cau&ot aflfeot, 688. 


’ ojMmot 8 U 0 on contract by English law, 19. 

0 . : daiiQing goods bailed, rights of, 688. 

‘:C(HUttdoration may proceed from under Act, 18. 

^l^ .-iliimtraet with agent, when principal bound by, 664, 731-733. 
f '^'^qaitios between agont and, 753. 

WithiMit title, cannot, vaU.lUy »f in 

3 . 

•TI0CBTS, indorsement of special conditions on, 34. 


tIM£ t 

'‘^or performance of contracts, 303. 
of payment, not ^nerallyM essence of contract in sales of goods, 318. 
when of essonce of contract, 318. 


TIME-TABLE, general proposal by, 57. 

TITLE. 

acceptance of on sales of land, 53, 54. 
bad, varieties of. 912» 

doubtful, will not bo forced on an unwilling purchaser, 913 sei 
•to goods sold, .532 s&j. 
implied warranty of, 542, 54.5. 
inctniment of, what is, 524. 

railway receipt, whether document showing title, 524. 
sucl), as the vendor has, 917. 


TORTS. See Weonos. 

T^ADE, 

agrooinents in restraint of. A'ee Rbstraint of Tradm. 
combinations, agreements for not against public policy, 214. 
usage of, 9 seq., 63. 

as to disclosure of defects in goods sold, 117. 

Bombay, es to purchase and sale of goo<ls by agent, 702,703. 
warranty of quality on sale of goods, 546. 


TRADE-MARK, 

is property ” for purposes of s. 54 of S, R. A., 979,980. 
may 1)6 protected by grant of injunction, 968. 


TRADE NAME, use of, 131,781,782. 

TBADINO WITH ENEMY, unlawful, 166. 
ifeAJJSFEB, 

of iramoyable property, 194. 

intent to defeat oreditors, 161. 

i’tt^SFEB OF PROPERTY ACT (IV. of 1882), 184, Ml, R8. 



oonliimn^. my be j)tQvented by gtant of 
TBU8T, brewh of, may be pr^euted by grant of injunction, NS. 

TRtJSTEE, 

by usVa\ qw tnuU 99. 

tea “person interested to deny” under 8.42 of S. R. A., 946. 

not entitled, unless expressly authorised, to make novation of contract, '643* ^ 

TRUSTS ACT (II. of 1882), 184, 188, 848,849. 

U^rCERTAINTY,, agreements void for, 227,228. 

UNDERVALUE, 

mortgagee’s covenant to soil at, 108. 
purchase at, 101, 189,204. 
reversionary interest, sale at, 108. 

“ unconscionable bargains,” 107. 

UNDUE TNFLUBNCE, 
burden of proof, 102,107. 

“ catching bargains ” with expectant heirs and others, 106,108.' 
dedned, 95. 

delay and acquiescence as bar to relief, 112,113. 

equitable doctrine of, 97. 

fear as factor in, 101. 

fiduciary relations, 98,99. 

mental distress, lOl. 

parda-nishin women, contract with; burden of proof, 88,103*107.. 

parent and child, transactions between, 99'101. 

setting adde contract induced by, 131. 

soliqjtor, gift to, 99,100. 

spiritual adviser, gift to, 99,100. 

threat of criminal prosecution is not, 101. 

but deed executed by ignorant person under threat and in absence of in» 
dependent advice, set aside, 102. 
trustee, gift to, 99. 
unconscionable bargains, 107. 

“ unfair advuitage,” 96. 

UNILATERAL CONTRACT. See Conteaot. 

UNLAWFUL AGREEMimS. 

agent must account to principal for money received under unlawful eonferacbi 
717. 

»hamperty, agreements infringing rule against, 171 eeq. 
consideration unlawful in part, 186. 
lotteriee, 248. 

marri^ brocage contracts, 178 teg. 
money p^d tmdbr, recovery ol, 163, 365,366. 
abnc^oly, agreement tending jto create, 183. 
mnda. tfreemente contrary to, 145,146,162 eeg. . 



Wt. ^ AaSEBHBNTS-nolmiMl. 

promises to perform iegal wd iilegai Mis, 334. 
when uaUFfu), 142 itq. 
in owes of, 164. 

:• by married man to marry another woman on hia wife's death, ▼oid, 164» 
ofBoes, sale of, 182. 

policy, agreement ccmtrary to, 148,149, 166 nq-, 211. 
veeovery of money paid under, 163,306. 

of trade, agreements In, 207 neq. 
statute, agi'oomonts contrary to, 148 aeg. 
stiBing prosecution, 168. 
subsequent illegality, effect of, 322, 328. 
tracing with enemy, 166. 
unlawful intention not presumed, 140. 
wearing coatra<^t8, void but not unlawful, 238 n. 
waiver of illegality, 183. 


^AGE, of trade, 0 aeg., 63. 

VARIATION, 
of contract, 919. 

ncA-enfOFcement oi s|)eci(ic i)orformanoo of contracts except with, 918. 


i^ENDOR AND PURCHASER. See Immovawb PnorKRTy. 
i^OID AGREEMENT. See Aorebment. 

VOIDABLE CONTRACT, 14,124 seq. 
r^oiBsion of, 360 seq. 


VOLUNTARY SETTLER, contracts to sell property by one who is a, 911. 
ffAGER, * 

a contingent agreement, but not a contract, 250. 
beiisa, 231. 

broker’s commission on wagering agroemonts not rocoveiable, 240. 
collateral agreements, when valid, 238. 
contract in respect of void but not unlawful, 238 727. > 

deffned,229. 

deposit paid in'respectt of, not recoverable, 241,248. 

but loser may rocovor-from stakeholder 'wfore it is paid over to winner, 
248. 

difference, CMes on gambling in, 232,233. * 

evidence, oral, to prove wagering, nature of agreement admissible,’ 243*246. 
forbearance to sue on gaming security a good consideration, in England, 248 n. 
life policy is not within prohibited agreemmits, 230. 

Lotteries, 248. * 

'presumption in cases of speculative contracts, 234,243*246. 
promissory note for debt due wager, action not maintainabla on, 24' 
'recovery, of money deposited under wagering agreement, 366. 

; of money lent for gaming purposes, 248. 
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INDEX. 


WAGER—conitmtcd. 

securities for money won at or lent for gaming, void in England, 248 n. 
speculation distinguished from, 241. 

Stock Exchange transaction : contract lawful if delivery of stock contemplated 
232,236. 

WAIVER of illegality, agreements for void, 183. 

WARRANTY, 

assertion by vendor of fact unknown to putcll^^s®^ not necessarily a, 543 «, 
broach of, hnyei 's right on, 135, 565. ^ 

in ixjsjwct of specific goods, 666. 

unascertained goods, 567. 
nica-Huro of damages on, 405, 5.56-558. 
disting^iished from condition, 542, 543. 
implied, by custom of trade, 540. 

in respect of trade marks and trade <loscription, 546. 
of authority by agent, 750. 
of hulk, on sale by sample. 548. 
of description, 540. .5.50. 
of litiiess, 551. 

no warranty iiiijtlied on sale (4 specific cliattol. 554, 555. 
of quality, 540. 

trade usage as to, 540. 
of soundness, on sale of provisions, 547. 
of title, 642. 545. 
on sale by sample, 548. 

latent defect, warranty against not implied, 555. 
meaning of the word, 542. 

rejection of goods as not o([ual to sample, buyer’s duty on, 559. 

WINDING UP by (lourtu dissolution of partnershi]i, 829. 

WHARFINGER, lion of. for balance of uccoiinf, 041, 044. 
delivery of goods to, effect of, 497. 

WITNESS, promise, after subpoma, to pay, for loss of lime, without considcratioi 
and void, 192. 

WORDS, 

acknowledgment, 200. 
agent, 057. 
agreement, 13. 
another person, 300. 
appeal, 860. 
bailee, 613. 
bailment, 613. 
bailor, 613. 
business, 716. 
by way of wager, 231. 
causing consent, 129. 



WORI®— eofUiniM^. 
ch&mperty, 171> 
coercion, 92, 394. 
c<H\diti(ai, 542,543. 
consent, 81,537. 
oonaderation, 13,144. 
coostructiTo trust, Ml. 
contract, 14,222. 
contract of guarantee, 568. 
contract of indemnity, 565. 
contingent contract, 250. 
continuing guarantee, 676. 
creditor, 668. 
debt; 202,203. 
del credere, 050. 
deposit, 885. 
dispossessed, 857. 
does, 386. 
engagement, 303. 
express trust, 848. 
firm, 773. 

forbidden by law, 144, U8. 
fraud, 113. 

fraudulent,-161. 
free consent, 91. 
further relief, 95C-958. 
future transactions, 676. 
good consideration, 32. 
good faith, 541. 
goods, 451. 
immoral, 162. 
implied trust, 848. 
instrument of title, 624. 
interested to deny, 956. 
keeping silence, 606. 
lawfully, 388. 
liability, 569. 

Lord’s Day Act, 30.6. 
mandamus (writ of), 988. 
material circumstance, 607. 
mercantile agent, 535. 
misrepresentation, 118. 
movable property, 452. 
near relation, 188,195,196. 
object, 144. 
obligation, Ml. 
offence, 5tt. 
ordinary diligence, 129. 

67 a 
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posaessicRi, 53d. 
prinoi{«U 557. 
principal debtor, 563. 
price, 463. 
profits, 777. 
ptomUe, 13,144, 200, 
promisee, 13. 
promisor, 13. 

proper time and place, ^6. 
proposal, 13. 

reasonable compensation, 446. 
reaeonaUe opportunity, 271. 
reasonable time, 303. 
reciprocal promises, 14,29. 
reversionary heir, 98t. 
sale, 453. 
settlement, 847. 
sound, 547. 
special contract, 718. 
sub-agent, 677. 
surety, 568. 
trust, 846,848. 
trustee, 848,848,861,945. 
undue Influence, 95. 
unfair advantage, 07. 
untruly, 767. 
void agreement, 14. 
voidable contract, 14., 
warranty, 542,559. 


WORK AND LABOUR, 

. contract for, distinguished from contract of sale, 454,_ 

no remuneration for, unless work completed, 364. 

property in plans, passes on payment of remuneration provided under con¬ 
tract, 454,456. . 

WRITTEN CONTRACTS, unauthorized alteration of, 348 sej. . 

WRONGS, 

injury to goods bailed, right to sue^or, 656. 
liability by holding out does not appty to, 791. 
io third party, liability of firm for, 796,797. 

ZANZIBAR, ^cifio Belief Act doda not ap|dy to, 211 n. 
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